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PREFACE. 


This  work  is  intended  not  merely  as  a  book  of  easy 
reference,  bnt  as  an  attempt  to  express  in  a  coneise  form 
the  general  principles  of  the  law  relating  to  executors  and 
administrators.  As  a  model  for  guidance  it  follows  the  great 
work  of  Sir  Edward  Yaughan  Williams  on  that  subject,  to 
which  frequent  references  are  made.  It  is  intended  for  the 
use  of  the  practitioner  and  student,  and  as  an  introduction 
to  the  greater  work,  which  is  recognised  by  the  Courts  as  an 
authoritative  statement  of  the  law,  and  where  alone  is  to  be 
found  collected  the  mass  of  authorities  showing  the  gradual 
growth  of  the  subject.  At  the  same  time  the  present  work 
contains  much  that  is  new,  and  the  subject  has  been  consider- 
ably rearranged.  For  convenience,  references  are  made  to  the 
10th  edition  (1905)  of  Williams  on  Executors,  but  in  most 
instances  they  will  be  found  to  be  in  the  learned  author's 
own  words  taken  from  the  early  editions  which  he  himself 
supervised.  Whenever  of  late  years  the  authorities  have 
been  reviewed  and  a  principle  re-stated  by  the  Court,  the 
principle  so  stated  has  been  embodied  in  this  treatise  with 
a  reference  to  the  case,  omitting  earlier  authorities,  which 
can  easily  be  ascertained  when  necessary  from  the  report 
itself  or  from  the  larger  work  on  the  subject. 

The  Public  Trustee  Act,  1906,  which  came  into  operation 
on  the  1st  January,  1908,  constituting  a  Public  Trustee,  as  a 
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corporation  sole  with  perpetual  succession,  and  authorising 
the  Public  Trustee,  under  that  name,  to  be  appointed  to  and 
to  accept  the  offices  of  executor  and  administrator,  and  vesting 
in  him  extensive  administrative  powers,  introduces  a  useful 
innovation  into  the  law  relating  to  executors  and  adminis- 
trators which  may  have  important  results.  This  Act,  with 
the  rules  made  under  it,  is  given  in  full  in  the  Appendix. 


A.  E.  I, 

July,  1908. 
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COUNTY  COURT  RULES 

OrJ.  XLIX.  r.  12  (1889)  68 


THE  LAW  RELATING 


TO 


EXECUTORS  AND  ADMINISTRATORS. 


INTRODUCTION. 


The  legal  personal  representative  of  a  deceased  person  is  Meaning  of 
either  the   executor  or  person  to  whom  the  execution  of  a  ^Ka&^!^^ 
last  Will  and  Testament  of  personal  estate  is,  by  the  testator's  ^^^^' 
appointment,   confided  (a),  or    the    administrator  or  person 
deputed  by  the  Court  to  administer  the  estate  of  the  deceased 
in  case  of  intestacy  or  where  there  is  no  executor  or  no 
executor  willing  or  capable  to  act. 

The  personal  estate  of  the  deceased  vests  in  the  executor  or  Property 
administrator,  and  in  the  case  of  deaths  after  the  81st  of  l^h^mr^^ 
December,  1897,  that  is,  after  the  commencement  of  the  Land 
Transfer  Act,  1897,  the  real  estate  also,  except  land  of  copy- 
hold tenure  or  customary  freehold  in  any  case  in  which  an 
admission  or  any  act  by  the  lord  of  the  manor  is  necessary  to 
perfect  the  title  of  a  purchaser  from  the  customary  tenant. 

Executors  and  administrators  differ  in  little  else  than  in  the  Difference 
manner  of  their  constitution  (6).  executor 

The  executor   derives  his  title  from  the  Will,  and  the  f^<J«dmini9 

'  trator. 

property  of  the  deceased  vests  in  him  from  the  moment  of  xitie. 
the  testator's  death  (c).    The  probate  is  only  evidence  of  the 
executor's  right  (d).    An  executor  is  a  complete  executor,  as 
to  every  intent  but  bringing  of  actions,  before  probate  (e).] 

(a)  Toller  (1822  ed.)  30.  (<0  Smith  r.  Milles,  (1786)  1  T.  R. 

(&)  Fonblanque  on  Equity  (5th  ed.)}  at  p .  480. 

vol.  2,  p.  378.  (<»)  Wankford  v,  Wankford,  (1698) 

(e)  WooUej  v,  CUrk,  (1822)  5  B.  &  1  Salk.  299,  301. 
Aid.  744. 

B.  B 


EXECUTORS. 


Powers. 


Daration  of 
office. 


Transmis- 
sibility  of 
office. 


The  administrator  derives  his  authority  entirely  from  the 
appointment  of  the  Court.  He  has  no  title  until  the  letters  of 
administration  are  granted,  and  the  property  of  the  deceased 
vests  in  him  only  from  the  time  of  the  grant  (/).  As  a  general 
rule  a  party  entitled  to  administration  cannot  act  before 
letters  of  administration  are  granted  to  him  (g). 

After  the  administration  is  granted,  the  interest  and  power 
of  the  administrator  is  equal  to  and  with  the  power  and 
interest  of  the  executor  (A). 

No  administration  of  any  sort  can  be  granted  when  there  is 
an  executor  willing  and  capable  to  act,  he  being  univei'si  juris 
hares  to  his  testator  (i). 

Unless  the  appointment  of  executor  is  limited  in  point  of 
time  or  for  a  particular  purpose,  it  endures  during  his  whole 
lifetime,  and  he  cannot  renounce  or  retire  from  the  office  after 
having  once  acted.  The  Court  will,  however,  revoke  the 
probate  under  special  circumstances  (J),  and  it  would  seem 
that  under  the  Judicial  Trustees  Act,  1896  (59  &  60  Vict.  c.  85), 
the  Court  can,  without  revoking  probate,  in  a  proper  case, 
remove  the  executor  and  appoint  a  judicial  trustee  in  his 
place  {k).  Moreover,  under  the  Public  Trustee  Act,  1906  (6 
Edw.  VII.  c.  55),  ss.  8  and  6,  after  probate  or  grant  of 
administration  estates  may  be  transferred  to  the  Public 
Trustee  for  administration  (Q. 

The  office  of  administrator,  unless  limited  for  a  particular 
time  or  purpose,  endures  during  the  whole  lifetime  of  the 
person  to  whom  the  grant  is  made,  and  cannot  be  repealed 
unless  for  a  just  cause  (in). 

Inasmuch  as  the  power  of  an  executor  is  founded  on  the 
special  confidence  and  appointment  of  the  deceased,  in  the  case 
of  a  single  or  sole  surviving  executor,  he  is  allowed  to  transmit 


(/)  Woolley  V.  Clark,  uhi  sup, 

(^)  Wankfordv.  Wankford,  uhi  sup. 

(/()  Sheppard's  Touchstonef  474. 

(t)  Coswall  r.  Morgan,  (1767)  2  Lee 
571. 

(J)  In  the  Estate  of  George  Shaw, 
[1905]  P.  92,  and  seepast,  p.  137. 

(A)  Be  Ratcliff,  [1898]  2  Ch.  862. 


The  Ck)urt  could  not  under  the 
Trustee  Act,  1 860,  appoint  a  pei-son  to 
dischajge  duties  which  belonged  only 
to  the  office  of  executor,  and  not  to  that 
of  trustee:  Ee  WiUey,  (1890)  W.  N.  K 

(/)  See  Appendix. 

(m)  See  post,  p.  139. 
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that  poT^er  to  another,  in  whom  he  has  equal  confidence ;  and 
so  long  as  the  chain  of  representation  is  unbroken  by  any 
intestacy,  the  ultimate  executor  is  the  representative  of  every 
preceding  testator.  The  administrator  on  the  other  hand  is 
merely  the  officer  of  the  Court,  and  his  power  is  not  trans- 
missible to  his  executor  or  administrator  (n). 

The  whole  jurisdiction  of  Courts  of  Equity  in  the  adminis-  Liability. 
tration  of  assets  is  founded  on  the  principle  that  it  is  the  duty 
of  the  Court  to  enforce  the  execution  of  trusts,  and  that  the 
executor  or  administrator  who  has  the  property  in  his  hands 
is  bound  to  apply  that  property  in  the  payment  of  debts  and 
legacies,  and  to  apply  the  surplus  according  to  the  Will,  or,  in 
case  of  intestacy,  according  to  the  Statutes  of  Distribution  (o). 
An  executor  or  administrator  is  personally  liable  in  equity  for 
all  breaches  of  the  ordinary  trusts  which  in  Courts  of  Equity 
are  considered  to  arise  from  his  office  {p).  If  he  accepts  the 
office  he  becomes  a  trustee  in  this  sense  {q).  But  an  executor 
or  administrator  is  not  an  express  trustee,  and  the  mere  con-  Not  an 
structive  trust  by  implication  from  his  office  will  not  prevent  trustee. 
8.  8  of  the  Real  Property  Limitations  Act,  1874  (87  &  88  Vict, 
c.  57),  from  being  a  bar  after  twelve  years  to  a  suit  to  recover 
a  legacy  (r),  or  s.  18  of  the  Act  28  &  24  Vict.  c.  88  from  being 
a  bar  after  twenty  years  to  a  suit  to  recover  a  share  of  an 
intestate*s  estate  («). 

Where  personal  property  is  bequeathed  to  the  executors  as  '^*^s  . 

prooate  is 

trustees,  the  taking  out  probate  of  the  Will  is  an  acceptance  by  acceptance  of 
them  of  all  the  trusts  {t).    But  probate  or  letters  of  adminis-  wlii.^^  ^^ 
tration  granted  to  the  personal  representative  of  a  sole  or  last 
surviving  trustee  will  not  constitute  such  personal  representa- 
tive trustee  of  the  settlement  or  Will  creating  the  trust,  unless 

(i)  2  Bl.  Com.  506  ;  WiUiams  (10th  119  ;  Mackaj  v.  Gould,  [1906]  1  Ch. 

ed.)lB0;and8eeiNW^,  pp.  51,  117.  25;  Waddell  v,  Harsband,   [1905]  1 

(«i)  Adair  v,  Shaw,  (1803)  1  Scho.  I.  R.  416. 

&  L.  262.                                      -^  (#)  Ee  Johnson,  (1885)  29  C.  D. 

(p)  Williams  (10th  ed.)  1609.  964;    Be    Lacy,   [1899]  2  Ch.   149; 

(^)  Me  Marsden,  (1884)  26  C.  D.  Waddell  v,  Harshand,  uH  sup, 

783,  789.  (0  Mucklow  v.  Fuller,  (1821)  Jac. 

(r)  Be  Eowe,  (1889)  68  L.  J.  Ch.  198. 
703;    Be  Jane  Dayis,   [1891]  3  Ch. 

B   2 


EXECUTORS. 


Difficulty  in 
determining 
when 
executor 
\B  Junctys 
officio  and 
becomes 
trustee. 


he  elects  to  act  as  trustee  (u) ;  but  having  elected  to  act  he 
thereby  becomes  trustee  for  all  purposes  (x). 

It  is  a  common  case  that  the  same  persons  are  executors  and 
trustees,  and  under  a  Will  so  framed  it  may  be  difficult  to 
determine  when  an  executor  ceases  to  have  duties  qua 
executor :  is  Jwtctus  officio  and  becomes  trustee  iy).  There 
is,  however,  no  authority  for  holding  that  merely  because  a 
debt  was  not  called  in  for  some  time,  the  Court  must  imply, 
even  after  a  lapse  of  twenty  years  and  interest  being  paid  in 
the  meantime,  that  the  debtor  knew  that  the  executors  had 
ceased  to  be  executors  and  had  become  trustees  so  as  to 
necessitate  a  joint  receipt  by  the  trustees  for  the  time  being  to 
give  the  debtor  a  good  discharge.  The  persons  with  whom  the 
executors  are  dealing  are  not  bound  to  know  the  state  of  the 
testator's  assets,  and  there  may  be  good  reasons  why  the  receipt 
of  one  executor  should  suffice,  and  this  rule  prevails  until  the 
debtor  is  fixed  with  precise  notice  that  the  estate  has  been  all 
administered  {z).  So  also  a  purchaser  from  an  executor  must 
assume,  in  the  absence  of  evidence  to  the  contrary,  even  after 
twenty  years  have  elapsed,  that  the  sale  is  by  the  executor  in 
that  capacity  and  in  due  course  of  administration  (a). 

The  subject  of  trusts  apart  from  the  office  of  executor  or 
administrator  is  not  within  the  scope  of  this  work. 


(«)  Legg  r.  Mackrell.  (1860)  2  D.  F. 
&  J.  651 ;  Be  Benett,  [1906]  1  Ch. 
216. 

(a?)  Re  Waidanis,  [1908]  1  Ch.  123. 

(y)  Be  Timmis,  [1902]  1  Ch.  176. 


(z)  See  per  Ld.  Hatherley,  L.C.,  in 
Charlton  r.  Earl  Of  Durham,  (1869) 
L.  R.  4  Ch.  433,438  ;  and  po9t,  p.  478. 

(»)  Be  Whistler,  (1887)  85  C.  D. 
561, /HMf  pp.  209,  216. 


CHAPTER    I. 


OF    WILLS    AND    CODICILS. 


Sbct.  1. — The  general  nature  of  and  essentials  to  a  Will 

or  Codicil. 

Inasmuch  as  the  executor  derives  his  authority  from  the 
Will,  the  validity  of  the  Will  is  the  first  matter  for  considera- 
tion. 

The  naming  or  appointing  of  an  executor  in  the  time  of  Formerly 
Swinburne  (1590)  was  said  to  be  the  foundation  of  the  testa-  of  ex^otM 
ment  without  which  a  Will  was  no  proper  testament,  and  in  J^n^*^  ^   ^ 
Woodivard  v.  Lord  Darcy{a)  it  was  laid  down  by  the  common  the  testament. 
law  Judges  that  "  without  an  executor  a  Will  is  null  and  void." 
But  this  strictness  has  long  since  ceased  to  exist.    And  even  by 
the  old  authorities  an  instrument  which  would  have  amounted 
to  a  testament,  if  an  executor  had  been  appointed,  was  recog- 
nised as  obligatory  on  him  who  had  the  administration  of  the 
goods  of  the  deceased  under  the  appellation  of  a  codicil  (6). 

A  codicil  in  the  sense  it  is  now  used,  as  an  addition  to  or  Will  and 
alteration  of  his  Will  made  by  a  testator,  is  part  of  the  Will,  together^one 
making  together  one  testament  (c),  and  the  language  of  the  *«8tament. 
Will  may  be  interpreted  by  that  of  the  codicil  {d). 

It  will  be  sufficient,  for  the  most  part,  for  the  purpose  of 
this  treatise  (e),  to  commence  with  the  Wills  Act  (1  Vict.  c.  26),  The  WiUs 
which  repealed  earlier  statutes  except  as  to  Wills  made  before  n  Vjct  J?, 
the  1st  of  January,  1888.  ^6). 

Sect.  8  of  the  Wills  Act  enables  "  every  person  to  devise,  Sect.  3. 
bequeath,  or  dispose  of,  by  his  Will  executed  in  manner  whicrmay 
hereinafter  required,  all  real  estate  and  all  personal  estate  ^by*v??u^ 

(a)  (1565)  Plowd.  186.  683  ;  Re  Venn,  [1904]  2  Ch.  52. 
(»)  See  Williams  (10th  ed.)  6.  (e)  As  to  the  Origin  of  Wilis,   see 

(<!)  Ibid.  Williams  (10th  ed.)  1  et  seq, 
(d)  Darley  r.  Martin,  (1868)  1 3  C.  B. 
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which  he  shall  be  entitled  to,  either  at  law  or  in  equity,  at  the 
time  of  his  death."  This  section  in  its  general  form  is  qualified 
in  certain  respects  by  other  sections  which  will  be  referred  to 
hereafter. 

Although  in  feudal  times,  at  common  law,  there  was  no 
power  to  dispose  by  Will  of  real  estate,  and  the  power  to  dis- 
pose of  personal  estate  was  restricted  so  as  to  reserve  shares 
for  the  wife  and  children  of  the  testator,  yet  now  there  is  no 
restriction  to  the  power  of  disposition,  and  a  Will  is  not 
defective  and  cannot  be  set  aside  as  being  deficient  in  natural 
cluty(/). 

Sect.  9  provides  ''  that  no  Will  shall  be  valid  unless  it  shall 
be  in  writing  and  executed  in  manner  hereinafter  mentioned ; 
(that  is  to  say),  it  shall  be  signed  at  the  foot  or  end  thereof  by 
the  testator,  or  by  some  other  person  in  his  presence  and  by 
his  direction,  and  such  signature  shall  be  made  or  acknow- 
ledged by  the  testator  in  the  presence  of  two  or  more  witnesses 
present  at  the  same  time,  and  such  witnesses  shall  attest  and 
shall  subscribe  the  Will  in  the  presence  of  the  testator,  but  no 
form  of  attestation  shall  be  necessary." 

Before  the  Wills  Act  and  by  virtue  of  the  exception  con- 
tained in  s.  28  of  the  Statute  of  Frauds  (29  Car.  II.  c.  8)  any 
soldier  being  in  actual  military  service,  or  any  mariner  or 
seaman,  being  at  sea,  might  dispose  of  his  moveables,  wages, 
and  personal  estate  by  Nuncupative  Will,  that  is  by  declaration 
before  a  sufficient  number  of  witnesses  without  any  writing,  or 
by  a  Will  in  writing  without  any  solemnities.  Sect.  11  of  the 
Wills  Act  provides  *'  that  any  soldier  being  in  actual  military 
service,  or  any  mariner  or  seaman,  being  at  sea,  may  dispose 
of  his  personal  estate  as  he  might  have  done  before  the  making 
of  this  Act." 

It  follows  that  the  appointment  of  executor  and  the  dis- 
position of  personal  estate  may  be  made — 

(1)  By  Will  executed  in  manner  required  by  the  Wills 

Act,  or 

(2)  In  the  case  of  any  soldier  being  in  actual  military 

(/)  The  Wills  Act,  however,  does  not  extend  to  Scotland,  see  s.  35. 
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service,  or  any  mariner  or  seaman,  being  at  sea,  by 
Nuncapative  Will,  or  by  writing  without  any 
solemnities,  as  he  might  have  done  before  the 
Statute  of  Frauds. 

The  words  *'  in  actual  military  service  '*  do  not  apply  to  the 
Will  of  a  soldier  made  while  merely  quartered  in  barracks  either 
at  home  or  in  the  colonies.  A  state  of  war  must  exist  with 
which  the  soldier  is,  or  may  be,  connected,  and  some  step  must 
have  been  taken  by  him  towards  joining  the  forces  in  the  field  (^). 

Where  a  man  has  joined  a  vessel  on  service,  and  has  com- 
menced a  voyage  in  it,  his  Will  is  within  the  exception  in  this 
Act,  even  though  made  on  shore,  or  though  the  vessel  at 
the  time  was  laid  up  in  harbour  (h). 

Sect.  11  of  the  Wills  Act  applies  to  merchant  seamen  as 
well  as  to  seamen  in  the  King's  service  (i). 

A  Will  may  be  written  in  any  language  and  either  in  ink 
or  pencil  (A;) ;  and,  whether  Will  or  codicil,  it  requires  no 
special  form  of  words  (Z). 

Whatever  may  be  the  form  of  the  instrument  duly  executed  instrument 
in  accordance  with  the  Wills  Act,  if  the  person  executing  it  tesumentary 
intends  that  it  shall  not  take  effect  until  after  his  death,  and  it  J^^^^^  ^^ 
is  dependent  upon  his  death  for  its  vigour  and  effect,  it  is 
testamentary  (m).     This    rule  applies    notwithstanding    the 
instrument  may  take  the  form  of  a  deed  (n). 

But  a  document,  though  formally  executed  as  a  Will,  will  There  must  be 
not  operate  as  a  legal  Will  if  there  was  no  ammus  testandi^  as  teOandi. 
for  instance  if  the  document  bears  upon  the  face  of  it  a  positive 
assertion  that  it  is  not  meant  to  operate  as  a  legal  Will  (o),  or 
it  is  shown  in  evidence  that  it  was  written  in  jest,  or  without 
any  intention  of  making  an  operative  Will  (p). 

(^)  In  the  Goods  of  Hiscock,  [1901]  326. 
P.  78  ;  and  see  Williams  (lOlh  ed.)  91.  (w)  Cock  r.   Cooke,  (1866)  L.  R.  1 

(A)  IntheGoods  of  M'Murdo,  (1867)  F.  &  D.  241, 243 ;  In  the  Goods  of  Coles, 

L.  B.  1  P.  &  D.  640,  and  see  WilUams  (1871)  L.  R.  2  P.  &  D.  362. 
(10th  ed.)  92.  (n)  In  the  Goods  of  Morgan,  (1866) 

(i)  In  the  Goods  of  Parker,  (1869)  2  L.  B.  1  P.  &  D.  214. 
8w.  k  Tr.  37fi.  (o)    Ferguson    Dayie    r.    Ferguson 

(*)  See  Williams  (10th  ed.)  86.  Davie,  (1890)  15  P.  D.  109. 

(0  Oldroyd  r.   Harvey,   [1907]  P.  (p)  WilUams  (10th  ed.)  82,  n.  (<?). 
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Extrinsic  Extrinsic  evidence  is  admissible  for  the  purpose  of  showing 

admissible  to  with  what  intention  an  ambiguous  paper  has  been  executed  (q). 
intention.  ^  ^^^  ^®  ^7  ^'^  nature  in  all  cases  revocable,  even  though 

Reyocabiiity    it  is  in  terms  expressed  to  be  irrevocable.    A  Will  is,  therefore, 
®*^°  ^*  •         said  to  be  ambulatory  until  the  death  of  the  testator  (r). 
When  con-  A  contract  to  leave  property  by  Will  may  be  enforced  by 

pi^rtj^^  way  of  specific  performance  against  all  who  claim  under  the 
enforSST  ^  deceased  contractor  as  volunteers  (s) ;  but  a  contract  to  leave 
specifically,      by  Will  on  the  part  of  one  who  was  merely  donee  of  a  general 

testamentary  power  of  appointment  will  not  be  specifically 
enforced  (Q,  although  damages  are  recoverable  for  the  breach 
thereof  (u) ;  and  such  a  contract  on  the  part  of  the  donee  of  a 
special  testamentary  power  is  void,  and  no  remedy  could  be 
had  upon  it  (:r). 
Mntnai  Wills.  Where  two  persons  have  made  an  arrangement  as  to  the 
disposal  of  their  property,  and  executed  mutual  Wills  in 
pursuance  of  that  arrangement,  the  one  of  them  who*  pre- 
deceases the  other  dies  with  the  implied  promise  of  the 
survivor  that  the  arrangement  shall  hold  good;  and  if  the 
sui-vivor,  after  taking  a  benefit  under  the  arrangement,  alters 
his  Will,  his  personal  representative  takes  the  property  upon 
trust,  to  perform  the  contract,  for  the  Will  of  the  one  who  has 
died  first  has,  by  the  death,  become  irrevocable.  But,  on  the 
contrary,  where  the  one  who  dies  first  has  departed  from  the 
bargain  by  executing  a  fresh  Will,  revoking  the  former  one, 
the  survivor,  who  has  on  the  death  of  the  other  party  to  the 
arrangement  notice  of  the  alteration,  cannot  claim  to  have 
the  later  Will  of  the  deceased  set  aside  or  modified,  either  by 
way  of  declaration  of  trust  or  otherwise  (y).  Nor,  it  would 
seem,  could  the  Will  of  the  survivor,  whether  he  had  notice  or 
not  of  the  alteration,  be  treated  as  impliedly  revoked  (z) ;  so 

(^)  In  the  Goods  of  Slinn,  (1890)  15  [1903]  A.  C.  411. 

P.  D.  156.  (?^)  He  Parkiu,  ubi  tup, 

(r)  WiUiams  (10th  ed.)  7,  94.  (a?)  Palmer    r.    Locke,    (1880)    15 

(0  Synge  v.  Synge,  [1894]  1  Q.  B.  C.  D.  294,  301,  per  Brett,  L.J. ;  Re 

466,  470,  and  see  Fry  on  Specific  Per-  Bradshaw,  [1902]  1  Ch.  436. 

formance,  4th  ed.,  s.  245.  (y)  Stone  r.    Hoskins,    [1905]    P. 

(0  i?tf  Parkin,  [1892]  3   Ch.  510,  194,  and  see  Williams  (10th  ed.)  7. 

517  ;  Be  Lawley,  [1902]  2  Ch.  799  ;  (r)  Sees.  19 of  Wills  Act,  ;?m^  p.  28. 
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marriage  will  revoke  the  Will  of  one  testator  without  impliedly 
reyoking  the  Will  of  the  other  (a). 

The  form  of  the  Will  being  conjoint,  that  is,  being  made  Conjoint 
by  two  testators  in  one  and  the  same  instrument,  cannot  alter  instrument, 
its  revocable  nature  (6).     On  the  first  death  of  one  of  the 
testators,  probate  will  be  granted  of  so  much  of  the  instrument 
as  then  becomes  operative  (c). 

Although  a  testator  may  by  Will  delegate  to  another  the  Power  to 
power  to  select  from  a  class  and  even  to  nominate  executors  (d),  cannot  be 
yet  he  cannot  give  someone  else  power  to  make  a  Will  for  him   ^e^«g**^  J 
instead  of  making  a  Will  for  himself,  and  it  is  on  this  principle 
that  vague  directions  are  frequently  held  to  be  void  for  un- 
certainty (e). 

And  s.  20  of  the  Wills  Act  prevents  a  testator  delegating  nor  power  to 
his  power  to  revoke  his  Will  by  inserting  in  it  a  clause  con-  ^{^  ®  * 
ferring  on  another  an  authority  to  cancel  or  destroy  it  after 
his  death  (/). 

A  testator  cannot  prospectively  make  a  Will  by  reference  Testator 
to  a  paper  to  come  into  existence  at  a  future  time  (g).    Where  ^^twe^y^ 
a  Will  refers  to  a  paper,  such  paper  cannot  be  incorporated  make  a  Will 

M^   IT     'r  r  I-  |jy  reference 

in  it  unless  it  is  clearly  identified  with  the  description  of  it  to  papers  to 
given  in  the  Will,  and  is  shown  to  have  been  in  existence  at  existence. 
the  time  the  Will  was  executed  (/i).  The  confirmation  of 
a  Will  by  codicil,  making  it  speak  from  the  date  of  the 
codicil,  will  incorporate  into  the  Will  an  informal  document 
referred  to  in  the  Will  as  existing,  although  it  came  into 
existence  only  after  the  execution  of  the  Will,  but  before 
the  execution  of  the  codicil;  but  if  the  Will,  treated  as 
being  re-executed  by  the  codicil,  still  speaks  in  terms  which 


(a)  Hinckley  r.  Simmonj,  (1798)  4 
Ves.  160. 
Cb)  See  Williams  (10th  ed.)  7. 

(c)  In  the  Goods  of  Piazzi-Smjth, 
[1898]  P.  7. 

(d)  Williams  (lOth  ed.)  171. 

(e)  Grimond     (or     Macintyre)     v. 
Grimond,  [1905]  A.  C.  124. 

(/)  Stockwell  r.  Ritherdon,  (1848) 
Robert.  661. 


(^)  Croker  v.  Marquis  of  Hertford, 
(1844)  4  Moo.  P.  G.  339  ;  In  the  Goods 
of  Adamson,  (1875)  L.  R.  3  P.  &  D. 
253,  25S  ;  and  cf.  He  Boyes,  (1884)  26 
C.  D.  531 ,  and  pogt^  p.  83,  as  to  secret 
trusts. 

(A)  Singleton  r.  Tomlinson,  (1878) 
3  App.  Gas.  404  ;  University  Gollege  of 
North  Wales  and  University  of  Wales  r. 
Taylor,  [1907]  P.  228,  [1908]  P.  140. 
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show  that  it  is  referring  to  a  future  document,  then  there  is  no 
incorporation  (t). 

In  order  to  admit  parol  evidence  for  the  purpose  of  identi- 
fying a  document  referred  to  in  a  Will  and  intended  to  be 
incorporated,  the  description  of  the  document  in  the  Will  must 
definitely  refer  to  an  existing  document.  If  the  Will  can  be 
construed  as  referring  to  an  existing  or  future  document,  parol 
evidence  is  not  admissible  {k). 

Sect.  2. — Of  persons  incapacitated  to  make  a  WilL 

Infants. — Prior  to  the  Wills  Act,  an  infant,  if  adjudged 
competent,  might  make  a  valid  Will  of  personal  estate,  a  male 
at  fourteen,  a  female  at  twelve  years  of  age,  but  not  at  an 
earlier  period  (i).  Sect.  7  of  the  Wills  Act  provides  "  that  no 
Will  made  by  any  person  under  the  age  of  twenty-one  years 
shall  be  valid."  But  s.  11  of  the  same  Act  provides  *'  that 
any  soldier  being  in  actual  military  service,  or  any  mariner  or 
seaman,  being  at  sea,  may  dispose  of  his  personal  estate  as  he 
might  have  done  before  the  making  of  this  Act."  A  Will 
therefore  made  since  the  Act  by  an  infant  soldier  **  in  actual 
military  service "  (wi),  or  by  an  infant  seaman    "  being  at 

sea  "00,  is  valid. 

Married  women. — Sect.  8  of  the  Wills  Act  provides  "  that 
no  Will  made  by  any  married  woman  shall  be  valid,  except 
such  a  Will  as  might  have  been  made  by  a  married  woman 
before  the  passing  of  this  Act." 

At  the  passing  of  the  Wills  Act  a  married  woman  could 
dispose  of  property,  real  or  personal,  given  or  settled  to  her 
separate  use,  or  over  which  she  had  been  given  a  right  to 
make  a  Will  under  a  power  of  appointment ;  otherwise  she  had 
no  power  whatever  to  devise  land  ;  but  as  to  personal  property 
the  husband  surviving  could  waive  his  right  to  administration 
so  as  to  give  effect  to  a  Will  made  by  his  wife  during  the 

(i)  In  the  Goods  of  Smart,  [1902]  P.  (0  Williams  (10th  ed.)  12. 

238,  241.  (»«)  In  the  Goodsof  Hlscock,  [1901] 

(*)  University    College    of    North  P.  78. 

Walesand  University  of  Wales  r.Tay-  (n)  Be  McMurdo,  (1867)   L.   R.  1 

lor,  vhi  sup. ;  (C.  A.)  [1908]  P.  140.  P.  &  D.  640. 
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covertore  in  derogation  of  his  marital  right  (o).  Such  assent 
by  the  husband  to  his  wife's  Will  of  personalty  might  be  given 
eiiher  during  her  life  or  after  her  death,  but  if  he  died  before 
his  wife  the  Will  was  void  against  her  next-of-kin  so  far  as  it 
derived  its  effect  from  his  assent.  Moreover,  the  husband 
might  revoke  his  consent  at  any  time  before  probate,  unless 
after  her  death  he  acted  upon  the  Will  or  agreed  to  it(p). 

A   Will  made  during  coverture  could  not  pass  property  Property 
acquired  by  the  wife  after  her  husband's  death,  or  property  not^para^^ 
acquired  for  her  separate  use  after  the  date  of  her  Will,  for  at  "?^®^  ^^^ 

^  r  'of  married 

the  time  of  making  the  Will  she  was  intestable  as  to  such  woman. 
property ;  and  formerly  where  a  Will  was  made  by  a  married 
woman  under  a  power,  as  the  title  of  her  executor  did  not 
extend  beyond  the  property  the  subject  of  the  power,  the 
probate  was  limited  accordingly  (^). 

Since  the  husband  had  no  beneficial  interest  in  the  personal  Married 
estate  which  the  wife  took  in  the  character  of  executrix,  and  executrix 
as  the  law  permitted  her  to  take  upon  herself  that  office,  it  ^jt  int«^t. 
enabled  her,  even  before  the  Married  Women's  Property  Act, 
1882,  if  sole  executrix,  to  make  a  Will  in  this  instance,  with- 
out the  consent  of  her  husband ;  restricted,  however,  to  what 
she  was  entitled  to  as  executrix  (r). 

By  s.  21  of  20  &  21  Vict.  c.  85,  after  a  protection  order,  the  Kffect  of  pro- 
veife  shall,  during  the  continuance  thereof,  be  and  be  deemed  to  *^''"°  ''^''' 
have   been  during  the  desertion  in  the  like  position  in  all 
respects,  with  regard  to  property  and  contracts,  and  suing  and 
being  sued,  as  she  would  be  under  the  Act  if  she  obtained  a 
decree  of  judicial  separation  (s). 

Sect.  25  of  the  same  Act  provides  that  as  to  property  Effect  of 
acquired  by  the  wife  from  the  date  of  the  sentence  of  judicial  ^pa^tion. 
separation,  and  whilst  the  separation  shall  continue,  such 
property  may  be  disposed  of  by  her  in  all  respects  as  a  feme 

(o)  Noble  9.  WiUock,  (1873)  L.  B.  who  has  obtained  a  protection  order 

S  Ch.  778,  789.  is  valid,  although  the  order  may  not 

(j?)  See  Elliot  v.  North,  [1901]  1  have  been  registered  within  ten  days 

Ch.  424,  and  Williams  (10th  ed.)  40.  as  provided  by  ihe  above  section.     In 

iq)  Williams  (10th  ed.)  46.  the  Goods  of  Farraday,  (1862)  2  Sw.  k 

(r)  Williams  (10th  ed.)  40.  Tr.  369. 

(g)  The  Will  of  a  married  woman 
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21  &  22  Vict, 
c.  108,  8.  7. 


Effect  of 
the  Married 
Women^s  Pro- 
perty Acta : 
33  &  34  Vict, 
c.  93. 

46  k  46  Vict, 
c.  76. 


Sect.  1  (1). 


Sect.  2,  as  to 
woman  mar-i 
ried  after 
Ist  January. 
1883. 


Sect.  5,  as  to 
woman  mar- 
ried before 


sole,  and  on  her  decease  the  same  shall^  in  case  she  shall  die 
intestate,  go  as  the  same  would  have  gone  if  her  husband  had 
been  then  dead. 

By  s.  7  of  21  &  22  Vict.  c.  108,  the  above  provisions 
respecting  the  property  of  a  wife  who  has  obtained  a  decree  for 
judicial  separation  or  an  order  for  protection  were  extended  to 
property  to  which  such  wife  had  become  or  should  become 
entitled  as  executrix,  administratrix,  or  trustee  since  the 
sentence  of  separation  or  the  commencement  of  the  desertion 
(as  the  case  might  be) ;  and  the  death  of  the  testator  or 
intestate  shall  be  deemed  to  be  the  time  when  such  wife 
became  entitled  as  executrix  or  administratrix. 

The  Married  Women's  Property  Act,  1870  (88  &  34  Vict, 
c.  98),  extended  the  testamentary  capacity  of  married  women 
by  declaring  certain  property  referred  to  in  the  Act  to  be  her 
separate  property.  But  the  Married  Women's  Property  Act, 
1882  (45  &  46  Vict.  c.  75),  confers  expressly  testamentary 
powers  on  married  women. 

Sect.  1  (sub-s.  1) :  ''A  married  woman  shall  in  accordance 
with  the  provisions  of  this  Act" — {ue.,  in  accordance  with 
ss.  2  and  5  (t)) — "  be  capable  of  acquiring,  holding,  and  dis- 
posing by  Will  or  otherwise  of  any  real  or  personal  property 
as  her  separate  property  in  the  same  manner  as  if  she  were  a 
feme  sole,  without  the  intervention  of  any  trustee." 

Sect.  2 :  "  Every  woman  who  marries  after  the  commence- 
ment of  this  Act  shall  be  entitled  to  have  and  to  hold  as  her 
separate  property,  and  to  dispose  of  in  manner  aforesaid  all 
real  and  personal  property  which  shall  belong  to  her  at  the 
time  of  marriage,  or  shall  be  acquired  by  or  devolve  upon  her 
after  marriage,  including  any  wages,  earnings,  money  and 
property  gained  or  acquired  by  her  in  any  employment,  trade 
or  occupation  in  which  she  is  engaged,  or  which  she  carries  on 
separately  from  her  husband,  or  by  the  exercise  of  any  literary, 
artistic  or  scientific  skill." 

Sect.  6 :  ''  Every  woman  married  before  the  commence- 
ment of  this  Act  shall  be  entitled  to  have  and  to  hold  and  to 

(0  Re  Cuno,  (1889)  43  C.  D.  12, 
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dispose  of  in  manner  aforesaid  all  real  and  personal  property,  } J'  J*'^^"^^^* 
her  title  to  which,  whether  vested  or  contingent,  and  whether 
in  possession,  reversion,  or  remainder,  shall  accrue  after  the 
commencement  of  this  Act,  including  any  wages,  earnings, 
money  and  property  so  gained  or  acquired  by  her  as  aforesaid." 
Sect.  28 :  ''  For  the  purposes  of  this  Act  the  legal  personal 
representative  of  any  married  woman  shall,  in  respect  of  her 
separate  estate,  have  the  same  rights  and  liabilities  and  be 
subject  to  the  same  jurisdiction  as  she  would  be  if  she  were 
living/* 

Sect.  8  of  the  amending  Act  of  1898  (56  &  67  Vict.  c.  63)  56  &  57  Vict. 
provides  that  "  Sect.  24  of  the  Wills  Act,  1887  "  (by  which  a  ektold^^' 
Will  shall  be  construed  to  speak  from  the  death  of  the  testator)  ^f^oj^""  ""^ 
"  shall  apply  to  the  Will  of  a  married  woman  made  during  married 

womftn 

coverture  whether  she  is  or  is  not  possessed  of  or  entitled  to  to  after- 

any  separate  property  at  the  time  of  making  it,  and  such  Will  ^p^y. 
shall  not  require  to  be  re-executed  or  republished  after  the 
death  of  her  husband." 

Seamen  or  marines  of  His  Majesty's  naval  or  marine  force  Seamen  and 

as  defined  by  s.  2  of  the  statute  28  &  29  Vict.  c.  72  are  pro-  tected^  ^^ 

tected  against  certain  testamentary  acts.    The  proper  result  iJ^^rovident 

to  be  deduced  from  the  cases  on  construction  of  the  Acts  is  testamenury 

dispositions. 

that  when  the  relation  of  agent  and  seaman  exists,  there  must 
be  clear  proof  not  only  of  the  subscription  of  the  deceased  to 
the  instrument,  but  also  of  his  knowledge  of  its  nature  and 
e£fect :  that  wherever  it  is  executed  merely  as  a  security  for  a 
debt,  it  shall  not  operate  as  a  testamentary  disposition  of  the 
whole  property ;  but,  on  the  other  hand,  though  there  may  be 
a  debt,  yet  if  there  be  satisfactory  evidence  that  the  testator 
intended  to  dispose  of  his  property  by  Will,  the  instrument 
shall  be  valid  (u). 

Merchant   seamen. — ^As    regards    merchant    seamen,   the  Merchant 
Merchant  Shipping  Act,  1894,  s.  177,  provides  as  follows  : —      tected^  ^^^ 
"  (1)  Where  a  deceased  seaman  or  apprentice  has  left  a  Will,  J^roWdent 
the  Board  of  Trade  may  refuse  to  pay  or  deliver  the  above-  testamentary 

dispositions. 

(u)  Per  Sir  John  Nicholl  in  Zacharias  r.  ColUs,  (1820)  3  Phillim.  202,  and 
see  WiUiams  (10th  ed.)  37. 
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mentioned  residue"    [that  is,  the  seaman's  property  after 
deducting  expenses]  : 

"  (a)  If  the  Will  was  made  on  board  ship,  to  any  person 
claiming  under  the  Will,  unless  the  Will  is  in  writ- 
ing, and  is  signed  or  acknowledged  by  the  testator  in 
the  presence  of,  and  is  attested  by,  the  master  or  first 
or  only  mate  of  the  ship,  and 
"  (6)  If  the  Will  was  not  made  on  board  ship,  to  any  person 
claiming  under  the  Will,  and  not  being  related  to  the 
testator  by  blood  or  marriage,  unless  the  Will  is  in 
writing,   and  is  signed    or    acknowledged    by    the 
testator  in  the  presence  of,  and  is  attested  by,  two 
witnesses,  one  of  whom  is  a  superintendent,  or  is 
a   minister   of   religion  officiating  in  the  place  in 
which  the  Will  is  made,  or,  where  there  are  no  such 
persons,  a  justice,  British  consular  officer,   or  an 
officer  of  customs. 
"  (2)  Whenever  the  Board  of  Trade  refuse  under  this 
section  to  pay  or  deliver  the  residue  to  a  person  claiming 
under  a  Will  the  residue  shall    be  dealt  with  as  if  no  Will 
had  been  made/' 

Sect.  178  regulates  the  rights  of  creditors  of  deceased 
seamen  and  apprentices,  claiming  from  the  Board  of  Trade. 

Sect.  742  defines  the  term  "  seaman  "  to  include  every 
person  (except  masters,  pilots,  and  apprentices  duly  indentured 
and  registered)  employed  or  engaged  in  any  capacity  on  board 
any  ship. 

The  equity  of  these  statutes  cannot  be  extended  beyond  the 
Wills  of  mariners,  so  as  to  invalidate  the  Wills  of  other  persons 
given  to  secure  debts  (x). 
Idiot.  ^n  idiot,  that  is,  a  fool  or  madman  from  his  nativity  who 

never  has  any  lucid  intervals,  is  incapable  of  making  a  Will  (y). 
Lunatic.  A   lunatic,  that  is,  a  person   usually  mad,   but  having 

intervals  of  reason,  during  the  time  of  his  insanity  cannot 
make  a  testament,  nor  dispose  of  anything  by  Will.    But  a 

(a>)  Williams  (10th  ed.)  38 ;  Florance  (y)  Williams  (10th  ed.)  12. 

r.  Florance,  (1755)  2  Lee  87. 
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Will    is    not    revoked  by  the    subsequent    insanity  of  the 
testator  (z). 

Sanity  will  be  presumed  till  the  contrary  is  shown,  but  it  Sanity  pre- 

stinie'l 

is  an  inference  merely  from  the  absence  of  evidence  to  show 
the  contrary.    If  a  Will  is  produced  before  a  jury  and  its 
execution  proved,  and  no  other  evidence  is  offered,  the  jury 
would  be  properly  told  that  they  ought  to  find  for  the  Will. 
And  if  the  party  opposing  the  Will  gives  some  evidence  of 
incompetency,  the  jury  may  nevertheless,  if  it  does  not  disturb 
their  belief  in  the  competency  of  the  testator,  find  in  favour  of 
the  Will.    And  in  each  case  the  presumption  of  competency 
would  prevail.     Still,  the  onus  probandi  lies,  in  every  case,  on  but  onut 
the  party  relying  on  a  Will,  and  he  must  satisfy  the  jury  that  o^papty 
it  is  the  Will  of  a  capable  testator.    And  when  the  whole  IJ^^^i''^^'' 
matter  is  before  them  on  evidence  given  on  both  sides,  if  the 
evidence  does  not  satisfy  them  that  the  Will  is  the  Will  of  a 
competent  testator,  they  ought  not  to  affirm  by  their  verdict 
that  it  is  so  (a).     During  a  lucid  interval  a  person  afflicted  wm  made 
with  habitual  insanity  may  make  a  valid  Will,  notwithstand-  int^iJ^ral,^^* 
ing  he  has  been  found  lunatic  by  inquisition  (fc),  but  the  pre-  ^'^?'^™^*^^^f^ 
sumption  and  ontis  of  proof  are  inverted,  for  the  person  who  proof  in- 
would  take  advantage  of  an  interval  of  reason  must  prove  it  (c). 

Where  a  Will  is  traced  into  the  hands  of  a  testator,  whose 
sanity  is  fairly  impeached,  but  of  whose  sanity  or  insanity  at 
the  time  of  doing  or  performing  some  act  with  relation  to  the 
Will  there  is  no  direct  evidence,  the  agent  is  to  be  inferred 
rational,  or  the  contrary,  from  the  character,  broadly  taken^  of 
his  act  (d). 

The  probabilities,  d  piiori,  in  favour  of  a  lucid  interval  are  Distinction 
infinitely   stronger  in  a  case   of   delirium   than  in  one  of  deii^^mand 
permanent  proper  insanity  (e).  ^T*f^o£  "^ 

lucid  interval. 

(z)  WiUiams  (10th  ed.)  14.  (c)  Cartwrighti7.Cartwright,(l793) 

(a)  Williams  (10th  ed.)  15.  1  Thillim.  100;  Williams  (10th  ed.)  16. 

(ft)  Williams  (10th  ed.)  26,  and  see  (d)  Per  Sir  John  NichoU  in  Scruby 

Jle  Walker,   [1905]  1  Ch.  160,   170,  v,  Fordbam,  (1822)  1  Add.  90,  and  see 

showiog     distinction    between     the  WiUiams  (10th  ed.)  18  et  seq, 

execution  of  a  deed  and  of  a  Will  in  (0  Williams  (10th  ed.)  21. 

this  respect. 
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Partial 
insanity. 


Nature  of 
evidence  to 
prove  partial 
insanity. 


It  affects 
whole  Will 
and  not 
merely 
particular 
dispoeition. 

Infirmity  as 
distinguished 
from  insanity. 


Partial  insanity,  that  is  insanity  upon  a  particular  subject 
or  as  to  a  particular  person,  will  invalidate  a  Will  fairly 
presumable  to  have  been  made  under  its  operation.  But 
partial  unsoundness,  not  affecting  the  general  faculties,  and 
not  operating  on  the  mind  of  the  testator  in  regard  to  his 
testamentary  disposition,  is  not  sufficient  to  render  him 
incapable  of  disposing  of  his  property  by  Will  (/). 

To  prove  insanity  as  to  a  particular  person,  no  course  of 
harsh  treatment — ^no  sudden  bursts  of  violence — no  display 
of  unkind  or  even  unnatural  feeling,  merely,  can  avail ;  it  can 
only  be  proved  by  making  out  a  case  of  antipathy  clearly 
resolvable  into  mental  perversion  (g). 

''  If  the  human  instincts  and  affections,  or  the  moral  sense, 
become  perverted  by  mental  disease ;  if  insane  suspicion,  or 
aversion,  take  the  place  of  natural  affection;  if  reason  and 
judgment  are  lost,  and  the  mind  becomes  a  prey  to  insane 
delusions  calculated  to  interfere  with  and  disturb  its  functions, 
and  to  lead  to  a  testamentary  disposition,  due  only  to  their 
baneful  influence — in  such  a  case  it  is  obvious  that  the  condi- 
tion of  the  testamentary  power  fails,  and  that  a  Will  made 
under  such  circumstances  ought  not  to  stand  "  {h). 

Where  partial  insanity  is  established  the  Will  itself  is  null 
and  void,  and  not  merely  a  particular  disposition  (t). 

Unsoundness  of  mind  arising  from  want  of  intelligence 
occasioned  by  defective  organisation,  or  by  supervening 
physical  infirmity  or  the  decay  of  advancing  age,  as  distin- 
guished from  mental  derangement,  is  equally  a  cause  of 
incapacity.  The  inquiry  in  such  cases  simply  is,  whether  the 
mental  faculties  retain  sufficient  strength  fully  to  comprehend 
the  testamentary  act  about  to  be  done  (k). 


(/)  Banks  r.  Goodfellow,  (1870) 
L.  R.  5  Q.  B.  549,  where  Cockbum,C.J., 
in  delivering  the  judgment  of  the 
Court,reviewed  the  earlier  authorities ; 
Bonghton  r.  Knight,  (1878)  L.  R.  3 
P.  &  D.  64  ;  Smee  «.  Smee,  (1879)  5 
P.  D.  84 ;  and  Jenkins  v,  Morris,  (1880) 
14  C.  D.  674. 

(^)  Dew  V.  CUrk,  (1822)  1  Add.  279 ; 


(1826)  3  Add.  79;  Boughton  r. 
Knight,  nbi  gup. 

{h)  Per  Cockbum,  C.J.,  in  Banks  r. 
Goodfellow,  L.  R.  5  Q.  B.  at  p.  665. 

(i)  Cases  above  cited,  and  see  also 
Smith  r.  Tebbitt,  (1867)  L.  R.  1  P.  4k 
D.  398.  436. 

(k)  Banks  r.  Goodfellow,  ubi  tup,  at 
p.  566. 
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The  standard  of  capacity  in  eases  of  impaired  mental  power  standard  of 
would  seem  to  be  the  capacity  on  the  part  of  the  testator  to  cases  of 
comprehend  the  extent  of  his  property,  and  the  nature  of  the  *^^"^^^y* 
claims  of  others  whom  by  his  Will  he  is  excluding  from  all 
participation  in  that  property  (I). 

Mere  weakness  of  understanding  is  no  objection  to  a  man  Mere  weak- 
disposing  of  his  property  by  Will,  for  Courts  cannot  measure  standing. 
the    size    of    people's    understandings    and    capacities,    nor 
examine  into  the  wisdom  or  prudence  of  men  disposing  of 
their  estates  (m). 

One  who  is  deaf  and  dumb  from  his  nativity  is,  in  pre-  Deaf  and 
sumption  of  law,  an  idiot,  and  therefore  incapable  of  making  a 
Will ;  but  such  presumption  may  be  rebutted,  and  if  it  suiB- 
ciently  appears  that  he  understands  what  a  testament  means 
and  has  a  desire  to  make  one,  then  he  may  by  signs  and  tokens 
declare  his  testament.     One  who  is  not  deaf  and  dumb  by 
nature,  but  being  once  able  to  hear  and  speak,  if  by  some 
accident  he  loses  both  his  hearing  and  the  use  of  his  tongue, 
then,  in  case  he  shall  be  able  to  write,  he  may  with  his  own 
hand  write  his  last  Will  and  testament    But  if  he  be  not  able 
to  write,  then  he  is  in  the  same  case  as  those  which  be  both 
deaf  and  dumb  by  nature,  i.e.,  if  he  have  understanding  he 
may  make  his  testament  by  signs,  otherwise  not  at  all.     Such 
as  can  speak  and  cannot  hear,  they  may  make  their  testa- 
ments, as  if  they  could  both  speak  and  hear,  whether  that 
defect  came  by  nature  or  otherwise.    Such  as  be  speechless 
only,  and  not  void  of  hearing,  if  they  can  write,  may  very  well 
make  their  testaments  themselves  by  writing ;  if  they  cannot 
write,  they  may  also  make  their  testaments  by  signs,  so  that 
the  same  signs  be  sufficiently  known  to  such  as  then  be 
present  (n). 

As  to  blind  persons  it  must  be  proved  either  that  the  Will  Blind 
was  read  over    to  the  testator  or  that   he  was  otherwise 
acquainted  with  its  contents  before  he  executed  it(o). 

(0  Harwood    r.    Baker,    (1840)    3  (»)  Williams  (10th  ed.)  12, 13. 

Moo.  P.   C.  G.  282,  290 ;  Banks  r.  (0)  Fincham  r.  Edwards,  (1842)  3 

Ooodfellow,  uH  sup.  at  p.  569.  Cart.  63,  on  app.  4  Moo.  P.  C.  198. 

(m)  WiUiams  (10th  ed.)  27. 

B.  C 
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Illiterate 
persons. 


Penondnmk. 


Daress. 


Fraud. 


Importunity. 


Influence. 


SimUar  evidence  is  neceBsary  in  the  case  of  a  person 
who  cannot  read  as  in  the  case  of  a  blind  person. 
There  is  no  presumption  that  a  person  who  executes  a 
Will  knows  and  approves  of  the  contents  thereof  where  by 
defect  of  education  or  by  reason  of  illness  he  cannot  read  the 
Will(p). 

Person  drunk — ''  which  is  to  be  understood,  when  he  is  so 
excessively  drunk,  that  he  is  utterly  deprived  of  the  use  of 
reason  and  understanding ;  otherwise,  albeit  his  understanding 
is  obscured,  and  his  memory  troubled,  yet  he  may  make  his 
testament,  being  in  that  case  "  (q). 

Duress  (r).  It  is  for  the  Court  to  judge  upon  the  con- 
sideration of  the  particular  circumstances  whether  or  not  the 
testator  could  be  supposed  to  have  liberum  animum  teatandi  («)• 
It  may  arise  either  from  force  (t)  or  fear,  but  the  fear  must  be 
such  as  that  without  it  the  testator  had  not  made  his  testa- 
ment at  all,  at  least  not  in  that  manner  (u). 

Fraud  and  imposition  upon  weakness  are  sufficient  grounds 
to  set  aside  a  Will  (x). 

The  Court  may  admit  a  part  of  an  instrument  to  probate 
and  refuse  it  as  to  the  rest ;  as  where  a  Will  is  void  as  to 
part  obtained  by  undue  influence  or  fraud,  and  good  as  to  the 
rest  (y). 

Importunity,  in  order  to  invalidate  the  instrument,  must 
be  in  such  a  degree  as  to  take  away  from  the  testator  free 
agency:  so  that  the  act  is  not  the  free  act  of  a  capable 
testator  (z). 

Influence  to  invalidate  a  Will  must  be  such  a  domi- 
nion acquired  over  the  testator  as  to  prevent  the  exercise 
of  his  discretion.  It  must  amount  to  force  and  coer- 
cion destroying  free  agency.      It  must  not  be  the  influence 


(/;)  W^illiams  (10th  ed.)  H. 

(q)  Swinburne,  Pt.  2,  s.  6. 

(r)  See  Williams  (10th  ed.)  29  et 
Meq, 

(s)  2  BI.  Com.  497« 

(0  Mountain  r.  Bennett,  (1788)  1 
Cox  356. 


(«}  Godolph.,  Pt.  3,  c.  25,  s.  8. 

(4;)  Williams  (10th  ed.)  30. 

(y)  Trimleston  v,  D'Alton,  (1827)  1 
Dow.  &,  CI.  85  ;  Allen  r.  McPherson, 
(1847)  1  H.  L.  C.  191,  209. 

{z)  Williams  (10th  ed.)  31. 
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of  affection  or  attaehment.  It  mast  not  be  the  mere 
desire  of  gratifying  the  wishes  of  another.  It  is  not 
unlawful  for  a  man  by  honest  intercession  and  persuasion 
or  by  fair  and  flattering  speeches  to  procure  a  Will 
in  favour  of  himself  or  another  person  (a).  Influence,  in 
order  to  be  undue  within  the  meaning  of  any  rule  of  law 
which  would  make  it  sufficient  to  vitiate  a  Will,  must  be 
an  influence  exercised  either  by  coercion  or  fraud.  It  is  not 
necessary  to  establish  that  actual  violence  has  been  used  or 
even  threatened.  The  conduct  of  a  person  in  vigorous  health 
towards  one  feeble  in  body,  even  though  not  unsound  in  mind, 
may  be  such  as  to  excite  terror  and  make  him  execute  as  his 
Will  an  instrument  which,  if  he  had  been  free  from  such 
influence, he  would  not  have  executed.  Imaginary  terrors  may 
have  been  created  sufficient  to  deprive  him  of  free  agency ;  a 
Will  thus  made  may  possibly  be  described  as  obtained  by 
coercion.  So  as  to  fraud,  if  a  wife,  by  falsehood,  raises 
prejudices  in  the  mind  of  her  husband  against  those  who 
would  be  the  natural  objects  of  his  bounty,  and  by  contrivance 
keeps  him  from  intercourse  with  his  relatives,  to  the  end  that 
these  impressions  which  she  knows  he  had  thus  formed  to  their 
disadvantage  may  never  be  removed  ;  such  contrivance  may, 
perhaps,  be  equivalent  to  positive  fraud,  and  may  render 
invalid  any  Will  executed  under  false  impressions  thus  kept 
alive.  It  is,  however,  difficult  to  state  in  the  abstract  what  acts 
will  constitute  undue  influence  in  questions  of  this  nature  (b). 
The  undue  influence  must  be  an  influence  exercised  in 
relation  to  the  Will  itself,  but  this  may  be  inferred  by  the 
jury  from  circumstances  relating  to  other  matters  or  transac- 
tions (c)< 

The  mere  proof  of  the  existence  of  the  relation  of  parent 
and  child,  man  and  wife,  doctor  and  patient,  attorney  and 
client,  confessor  and  penitent,  guardian  and  ward,  tutor  and 


(a)  See  WiUiams  (10th  ed.)  29,  30 ;  v.  Roesborongh,  (1856)  6  H.  L.  0.  6, 

also  Parfitt  v.  Lawless,  (1872)  L.  R.  2  P.  approved  in  Bandains  r.  Bichardsoii, 

k  D.  462,  470.  [1906]  A.  C.  169. 

(h)  See  per  Ld.  Cranworth  in  Boyse         (r)  Ibid, 

0  2 
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Will  written 
or  prepared 
bj  person  in 
hiB  own 
favour. 


pupil,  does  not  raise  a  presumption  of  undue  influence  to 
vitiate  a  gift  by  Will  (d). 

With  regard  to  a  Will  written  or  prepared  by  a  party  in  his 
own  favour.  Such  cases  are  decided  by  the  rules  laid  down 
in  Bai^^  v.  BuUin  (e).  *' These  rules  are  two;  the  first  is, 
that  the  onus  probandi  lies  upon  the  party  propounding  a 
Will,  who  must  satisfy  the  conscience  of  the  Court  that  the 
instrument  propounded  is  the  last  Will  of  a  free  and  capable 
testator ;  the  second  is,  that  if  a  party  writes  or  prepares  a 
Will,  under  which  he  takes  a  benefit,  that  is  a  circumstance 
which  ought  generally  to  excite  the  suspicion  of  the  Court, 
and  calls  upon  it  to  be  vigilant  and  jealous  in  examining  the 
evidence  in  support  of  the  instrument,  in  favour  of  which  it 
ought  not  to  pronounce  unless  the  suspicion  is  removed,  and 
it  is  judicially  satisfied  that  the  paper  does  express  the  true 
Will  of  the  deceased." 

**  The  strict  meaning  of  the  term  '  onus  probandi '  is  this : 
that  if  no  evidence  is  given  by  the  party  on  whom  the  burthen 
is  cast,  the  issue  must  be  found  against  him  in  all  cases ;  this 
onus  is  imposed  on  the  party  propounding  a  Will;  it  is  in 
general  discharged  by  proof  of  capacity,  and  the  fact  of 
execution,  from  which  the  knowledge  of  and  assent  to  the 
contents  of  the  instrument  are  presumed ;  and  it  cannot  be, 
that  the  simple  fact  of  the  party  who  prepared  the  Will  being 
himself  a  legatee  is,  in  every  case  and  under  all  circum- 
stances, to  create  a  contrary  presumption ;  and  to  call  upon 
the  Court  to  pronounce  against  the  Will,  unless  additional 
evidence  is  produced  to  prove  knowledge  of  its  contents  by  the 
deceased." 

Where  the  person  making  the  Will  in  his  own  favour  is  the 
agent  and  attorney  of  the  testator  the  suspicion  is  increased, 
and  the  conduct  of  a  professional  man  in  allowing  the 
testator  to  remain  in  ignorance  whereby  he  influenced  the 
Will  in  favour  of  himself  has  been  held  fraudulent  (/). 

{d)  Parfitt  r.  Lawless,  (1872)  L.  B.  225,  227  ;  Williams  (10th  ed.)  86. 

2  P.  &  D.  462.  00  Williams  (lOtii  ed.)  86,  n.  (a?) 

(e)  ri838)  2  Moo.  P.  G.  480,  and  see  and  cases  cited. 
Darling  v,  Loyeland,'  (1839)  2  Curt. 
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The  rule  in  Ban-y  v.  BuUin  extends  to  all  cases  where 
circumstances  exist  which  excite  the  suspicion  of  the  Court  (^). 

Undue  influence,  in  the  case  of  a  gift  by  Will,  must  be 
proved  affirmatively  (A),  and  a  plea  of  undue  influence  ought 
not  to  be  put  forward  unless  the  party  who  pleads  it  has 
reasonable  grounds  upon  which  to  support  it  (i). 

Traitors  and  felons  forfeited  to  the  King  their  goods  and  Traitors  and 
chattels  on  conviction.  Lands  were  forfeited  upon  attainder, 
which  took  place  only  on  judgment  of  death  or  outlawry. 
There  was  no  personal  incapacity  to  make  a  Will  in  such  cases, 
but  the  incapacity  was  occasioned  by  having  no  property  to 
dispose  of  by  reason  of  the  forfeiture.  If  a  man  had  goods  as 
executor  to  another  the  same  were  not  forfeited  by  conviction, 
and  as  to  such  goods  he  might  make  a  Will  {k). 

So  also  ^felo  de  se  had  testamentary  capacity,  although  he  Feio  de  te, 
could  not  dispose  by  Will  of  goods  and  chattels,  for  they  were 
forfeited  by  the  act  and  manner  of  his  death,  but  he  might 
make  a  devise  of  his  lands,  for  they  were  not  subjected  to  any 
forfeiture  (Z). 

Forfeiture  or  escheat  for  treason,  felony,  orfelo  de  se  was  Act  to  abolish 
abolished  by  stat.  88  &  84  Vict.  c.  28.     Sect.  1  of  this  Act  for  treason 
provided,  however,  that  nothing  in  the  Act  should  afifect  the  *°^  felony. 
law  of  forfeiture  consequent  upon  outlawry ;  but  outlawry  in  Outlawry. 
any  civil  proceeding  was  abolished  by  42  &  48  Vict.  c.  59,  s.  8. 

Proceedings  in  outlawry  in  criminal  matters  are  exceedingly 
rare,  and  may  almost  be  said  to  be  extinct,  but  judgment  of 
outlawry  in  treason  or  felony  amounts  to  a  conviction  and 
attainder  for  the  offence  (m),  and  outlawry  in  misdemeanour 
subjects  the  party  to  forfeiture  of  goods  and  chattels  and  all 
the  profits  of  his  real  estate.  The  outlaw  may,  however,  make 
a  Will  and  appoint  executors  who  may  obtain  a  reversal  of 
the  outlawry  if  defective  (n). 

(g)  TyneU  v.  Painton,    [1894]  P.  (0  Ibid,  « 

151,  167  (C.  A.).  On)  Archbold's  Crim.   Plead.  (23rd  | 

(A)  Parfitt  r.  Lawless,  uH  sup,  ed.)  (1906)  110. 

(i)  Spiers  r.  English,  [1907]  P.  122,  («)  Chit.  Cr.  Law,  (1826)  vol.   1,  | 

124.  p.  366.  : 


(k)  Williams  (10th  ed.)  61. 
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What  is 

sufficient 

siRnature. 


Sheets  or 
papers  of 
which  Will 
consists  need 
not  be  con- 
nected or  all 
,49igned,  but 
must  all  be 
in  room  at 
time  of  exe- 
cution. 


Sect.  8. — Of  the.  Signature  of  the  Testator. 

Sect.  9  of  the  Wills  Act  provides  that  the  Will  ''  shall  be 
signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some 
other  person  in  his  presence  and  by  his  direction." 

The  following  are  instances  of  suiBcient  signature. 

(1)  The  making  of  a  mark  by  the  testator,  although  the 
name  of  the  testator  does  not  appear  on  the  face  of  the 
instrument  (o),  or  the  testator  is  wrongly  named  in  it  {p)y  or 
the  name  against  the  mark  is  incorrectly  stated  (g),  provided 
the  identity  is  established. 

(2)  Stamping  the  Will,  by  way  of  signature,  with  an  instru- 
ment on  which  the  testator  had  had  his  usual  signature 
engraved  (?•). 

(8)  Affixing  to  a  Will  a  seal  stamped  with  the  testator's 
initials,  who  placed  his  finger  on  the  impression  made  by  the 
seal  and  said  '^  this  is  my  hand  and  seal "  {») ;  but  the  mere 
putting  of  a  seal  by  the  testator  is  not  sufficient  {t). 

(4)  An  assumed  name,  since  it  may  be  regarded  as  the 
mark  of  the  testator  (u). 

(5)  Signature  of  the  testator's  name  by  an  attesting 
witness  by  the  direction  of  the  testator  (a;),  or  where  the 
drawer  of  the  Will  signed  in  his  own  name  and  not  in  that  of 
the  testator  (y) ;  but  the  testator  must,  by  act  or  word,  in 
some  way  indicate  to  the  two  witnesses  present  that  the 
signature  was  put  there  at  his  request  {z). 

It  is  not  necessary  that  all  the  papers  of  which  a  Will 
consists  should  be  signed  by  the  deceased,  or  connected 
together.  Where  a  Will  is  found  written  on  several  sheets  and 
the  last  only  is  signed  and  attested,  although  the  witnesses 


(o)  In  the  Goods  of  Bryce,(1839)  2 
Curt.  326. 

ip)  In  the  Goods  of  Douce,  (1862) 
2  Sw,  ^  Tr.  593. 

(^)  In  the  Goods  of  CUrke,  (1858) 
1  Sw.  &  Tr.  22. 

(r)  Jenkins  r.  Gaisford,  (1863)  3  Sw. 
&  Tr.  93. 

(«)  In  the  Goods  of  Emerson,  (1882) 
9  L.  R.  Ir.  443. 


(0  Williams  (10th  ed.)  56. 

(v)  In  the  Goods  of  Redding,  (1850) 
2  Robert.  339. 

(x)  In  the  Goods  of  Bailey,  (1838) 
1  Cart.  914 ;  Smith  v,  Harris,  (1845) 
1  Robert.  262. 

(y)  In  the  Goods  of  CUrk  (1839)  2 
Curt.  329. 

(z)  In  the  Goods  of  Marshall,  (1866) 
13  L.  T.  648. 
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did  not  observe  the  others,  the  primd  facie  presumption  is  that 
they  were  in  the  room,  and  formed  part  of  the  Will  at  the  time 
of  the  execution  (a).  It  would  seem,  however,  that  the  several 
sheets  should  be  found  together  at  the  testator's  death  (6). 

Sect.  1  of  the  Wills  Act  Amendment  Act,  1852  (15  Vict.  Position  of 
c.  24),  provides  "  that  every  Will  shall,  so  far  only  as  regards 
the  position  of  the  signature  of  the  testator,  or  of  the  person 
signing  for  him  as  aforesaid,  be  deemed  to  be  valid  within  the 
said  enactment,  as  explained  by  this  Act,  if  the  signature 
shall  be  so  placed  at  or  after,  or  following,  or  under,  or 
beside,  or  opposite  to  the  end  of  the  Will  that  it  shall  be 
apparent  on  the  face  of  the  Will  that  the  testator  intended  to 
give  effect  by  such  his  signature  to  the  writing  signed  as  his 
Will,  and  that  no  such  Will  shall  be  affected  by  the  circum- 
stance that  the  signature  shall  not  follow  or  be  immediately 
after  the  foot  or  end  of  the  Will,  or  by  the  circumstance  that 
a  blank  space  shall  intervene  between  the  concluding  word  of 
the  Will  and  the  signature,  or  by  the  circumstance  that  the 
signature  shall  be  placed  among  the  words  of  the  testimonium 
clause  or  of  the  clause  of  attestation,  or  shall  follow  or  be 
after  or  under  the  clause  of  attestation,  either  with  or  without 
a  blank  space  intervening,  or  shall  follow  or  be  after  or  under 
or  beside  the  names  or  one  of  the  names  of  the  subscribing 
witnesses,  or  by  the  circumstance  that  the  signature  shall  be 
on  a  side  or  page  or  other  portion  of  the  paper  or  papers  con- 
taining the  Will  whereon  no  clause  or  paragraph  or  disposing 
part  of  the  Will  shall  be  written  above  the  signature,  or  by 
the  circumstance  that  there  shall  appear  to  be  sufficient  space 
on  or  at  the  bottom  of  the  preceding  side  or  page,  or  other 
portion  of  the  same  paper  on  which  the  Will  is  written  to 
contain  the  signature:  and  the  enumeration  of  the  above 
circumstances  shall  not  restrict  the  generality  of  the  above 
enactment ;  but  no  signature  under  the  said  Act  or  this  Act 
shall  be  operative  to  give  effect  to  any  disposition  or  direction 

(a)  Gregory    r.    Queen's    Proctor,       Tr.  528 ;  Rees  r.  Rees,  (1873)  L.  R.  3 
(1846)  4  N.  C.  620.  P.  &  D.  84. 

(J)  Marsh  r.  Marsh,  (1860)  1  Sw.  & 
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which  is  underneath  or  which  follows  it,  nor  shall  it  give 
effect  to  any  disposition  or  direction  inserted  after  the 
signature  shall  be  made"  (c). 

Where  from  the  obvious  sequence  and  sense  of  the  context 
it  appears  to  the  satisfaction  of  the  Court  that  the  signature  of 
the  deceased  really  follows  the  dispositive  part  of  a  testamen- 
tary instrument,  though  it  may  occupy  a  place  on  the  paper 
literally  above  the  dispositive  parts  or  part  thereof,  such  testa- 
mentary instrument  will  be  entitled  to  probate  (d). 

In  Re  Madden  {e),  the  Court,  on  the  evidence,  being  of 
opinion  that  the  sheet  containing  the  signature  and  attestation 
clause  was  originally  written  last,  and  had  been  inadvertently 
misplaced,  as  found  connected  after  the  testator's  death,  granted 
probate  on  that  footing. 

Questions  may  still  arise  where  the  testator's  signature  is 
placed  among  the  words  of  the  testimonium  clause,  or  the 
clause  of  attestation,  without  otherwise  subscribing  the  Will, 
whether  he  intended  it  or  not  for  his  signature  to  the  Will  (/). 


Acknow- 
ledgment of 
signature 
sufficient. 

Signature 
must  be 
visible  to 
witnesses. 


Sect.  4. — Of  the  Attestation  of  Wills. 

The  signature  ''  shall  be  made  or  acknowledged  by  the 
testator  in  the- presence  of  two  or  more  witnesses  present  at 
the  same  time,  and  such  witnesses  shall  attest  and  shall 
subscribe  the  Will  in  the  presence  of  the  testator,  but  no  form 
of  attestation  shall  be  necessary." 

Whether  the  signature  is  made  by  the  testator  or  by 
another  for  him,  if  it  is  acknowledged  by  the  testator  in  the 
presence  of  two  witnesses,  the  execution  is  good  (g). 

The  witnesses  must  at  the  time  of  acknowledgment  see,  or 
have  the  opportunity  of  seeing,  the  signature  of  the  testator,  and 
if  such  is  not  the  case  it  is  immaterial  that  the  signature  is,  in 
fact,  there  at  the  time  of  attestation  or  what  the  testator  said  {h). 


(c)  Numerous  decisions  on  this  sec- 
tion are  referred  to  in  the  notes  in 
Williams  (10th  ed.)  57  et  seq. 

(eT)  In  the  Goods  of  Kimpton,  (1864) 
3  Sw.  k  Tr.  427. 

(0  [1906]  2  I.  R.  614. 


(/)  See  Williams  (10th  ed.)  58,  n.  (r), 
and  cases  cited. 

{g)  In  the  Goods  of  Regan,  (1838)  1 
Curt.  908. 

(^)  In  the  Goods  of  Gunstan,  (1882) 
7  P.  D.  102. 
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The  production  of  the  Will  with  the  testator's  signatare 
visibly  apparent  on  the  face  on  it,  and  a  request  by  the  testator 
to  the  witnesses  to  subscribe  it,  is  sufficient  acknowledgment 
by  the  testator  of  his  signature  (i). 

The  testator  need  not  inform  the  witnesses  of  the  nature  of  Witnesses 

need  not  be 

the  instrument  they  are  attesting,  and  even  if  he  deceives  them  informed  of 
and  leads  them  to  believe  it  is  a  deed,  and  not  a  Will,  the  instrament. 
execution  is  good  notwithstanding  (A;). 

The  testator's  signature  must  be  made  or  acknowledged  to  Both 
the  witnesses  when  both  are  actually  present  at  the  same  mast  be 
time,  and  they  must  each  also  be  conscious  of  the  act ;  since  a  ^^|°^me : 
person  might  be  present  in  the  room  at  the  time  without 
knowing,  or  having  opportunity  of  seeing,  what  was  going 
on  (Z). 

They  must  attest  and  subscribe  after  the  testator's  signa-  most  attest  in 
tare  has  been  made  and  acknowledged  to  them  (m).  t^^r : 

They  must  subscribe  their  names  in  the  presence  of  the  need  not 
testator,  but  not  necessarily  in  the  presence  of  each  other  (m).  presenl^of 

It  is  not  requisite  that  the  testator  should  actually  see  the  ®*^  ^^^^^' 

Test&tor 

witnesses  sign,  or  be  in  the  same  room.     The  test  is  whether  must  be  in 

the  testator  might  have  seen  them  if  he  had  chosen  to  look,  ^a[^JJJig 

not  whether  he  did  see  them  sign(o).  if  he  chose. 

If  the  testator  was  blind,  it  must  appear  that  had  he  had  Bo  blind 

his  eyesight  he  could  have  seen  the  witnesses  sign  (p).  he  eyesight. 

Where  a  Will  appears  to  be  duly  executed,  and  there  is  a  Presumption 

.  ,  omnia  rite 

complete  attestation  clause,  the  presumption  omnia  rite  esse  me  acta, 
acta  applies,  and  where  the  attestation  clause  is  incomplete, 
the  presumption  also  applies,  but  with  less  force  {q). 

Affirmative  proof  of  the  due  execution  of  the  Will  is  not 

(i)  Williams  (10th    ed.)    65.     For  per  Gorell  Barnes,  J.,  in   Brown    v. 

cases  where  the  acknowledgment  was  Skirrow,  ubi  tup.,  at  p.  5. 

held  to  be  sufficient,    see    Williams  {o)  In  the  Goods  of  Trimmell,  (1865) 

(10th  ed.)  66,  n.  («),  and  where  insuffi-  11  Jur.  N.  S.  248  ;  Carter  r.  Seaton, 

cient  see  Williams  (10th  ed.)  66,  n.  (ci).  (1901)  85  L.  T.  76. 

(A)  Williams  (10th  ed.)  67.  (j?)  In  the  Goods  of  Piercy,  (1845) 

(0  Brown  v.  Skirrow,  [1902]  P.  3.  1  Robert.  278. 

(m)  Moore  r.  King,  (1842)  3  Curt.  (^)  Vinnicombe  v,  Butler,  (1864)  3 

243,  253  ;  Wyatt  v.  Berry,  [1893J  P.  5.  Sw.  &  Tr.  580. 

in)  Williams  (10th  ed.)  68,  and  see 
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What  is 

sufficient 

subscription. 


absolutely  necessary,  nor  is  it  absolutely  necessary,  under  all 

circumstances,  that  the  witnesses  should  concur  in  stating 

To  rebut         what  took  place  (?•).    The  presumption  will  not  be  rebutted  by 

presumption      .1  .j  #       -i  11. 

evidence  must  the  evidence  of  witnesses  whose  recollection  of  what  took 
^  ^^'  place  is  evidently  defective  or  imperfect  (s) .  And  even  where 
both  the  attesting  witnesses  profess  to  remember  the  trans- 
action, and  state  facts  which  show  that  the  Will  was  not  duly 
executed,  the  Court  may  come  to  a  conclusion  from  the  facts 
and  circumstances  that  their  memory  fails  them ;  and  so  the 
Will  may  be  admitted  to  probate  notwithstanding  their 
testimony  (0. 

To  make  a  valid  subscription  and  attestation  to  a  Will 
there  must  be  either  the  name  of  the  witness  or  some  mark 
intended  to  represent  it  (u). 

One  witness  may  guide  the  hand  of  the  other  (x),  but  one 
witness  cannot  subscribe  for  the  other  (y). 

A  witness  need  not  sign  his  own  name  if  the  name  actually 
subscribed  by  him  be  intended  to  represent  his  name,  as  where 
John  Edmunds,  clerk  of  the  testator,  by  mistake  subscribed 
''  John  Clerk,  his  clerk  "  {z).  But  there  must  be  an  intention 
to  subscribe  the  Will  by  the  witness,  and  a  subscription  by  a 
witness  with  the  name  of  her  husband  (a),  or  by  an  imperfect 
signature,  as  by  a  Christian  name  only  where  the  witness 
failing  from  infirmity  to  complete  the  signature  abandoned 
the  attempt  (6),  has  been  held  insufficient.  Where,  however, 
a  witness  subscribed  "  servant  to  Mr.  Sperling,"  without  any 
name,  it  was  held  to  be  sufficient  (c). 

Subscription  by  mark  is  sufficient  notwithstanding  the 


(r)  Blake  r.  Knight,  (1842)  3  Curt. 
54T,  561. 

(*)  Vinnicombe  r.  Butler,  ubi  sup. ; 
Wright  r,  Sanderson,  (1884)  9  P.  D. 
149  ;  Woodhouse  r.  Balfour,  (1887)  13 
P.  D.  2  ;  Daintree  r.  Fasnlo,  (1888)  18 
P.  D.  67,  102. 

(0  Williams  ( 10th  ed.)  80,  and  cases 
cited. 

(«]  Hindmarsh  r.  Charlton,  (1861) 
8  H.  of  L.  160. 

(x)  Harrison  r.  EWin,  (1842)  3  Q.  B. 


117. 

(y)  In  the  Goods  of  White,  (1848)  2 
N.  C.  461. 

iz)  i2<?  Oliver,  (1854)  2  Spinks'sEcrl. 

&  Adm.  67. 

(a)  In  the  Goods  of  Leverington, 
(1886)  11  P.  D.  80. 

(^)  In  the  Goods  of  Haddock,  (1874) 
L.  R.  3  P.  &  D.  169. 

(0  In  the  Goods  of  Sperling,  (1863) 
3  Sw.  k  Tr.  272. 
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witness  may  be  able  to  write  (d),  and  so  a  witness  may 
subscribe  by  initials  (e). 

The  law  does  not  require  that  the  attestation  should  be  in  Position  of 
any  particular  place,  provided  that  the  evidence  satisfies  the 
Court  that  the  witnesses  in  writing  their  names  had  the 
intention  of  attesting  (/). 

The  attestation,  if  not  on  the  same  sheet  of  paper  as  the 
signature  of  the  testator,  must  be  on  a  paper  physically  con- 
nected with  that  sheet  (9),  and  the  pieces  of  paper  must  be  held  or 
fastened  together  when  the  testator  acknowledges  in  the  presence 
of  the  witnesses  his  signature  to  the  document  as  his  Will  (A). 

If  a  Will  is  written  on  several  or  even  separate  sheets  and 
the  last  alone  is  attested  the  whole  Will  is  well  executed 
provided  the  whole  is  in  the  room,  and  although  a  part  may 
not  have  been  seen  by  the  witnesses.  It  may  be  presumed 
when  the  witnesses  only  saw  the  last  sheet  of  the  Will  that  the 
whole  was  in  the  room  (i). 

Sect.    5. — Of  Revocation  of  Wills. 
Sect.  18  of  the  Wills  Act  provides  that  "  every  Will  made  1  Vict.  c.  26, 

«    1  ft    Yw 

by  a  man  or  woman  shall  be  revoked  by  his  or  her  marriage  marriage, 
{except  a  Will  made  in  exercise  of  a  power  of  appointment, 
when  the  real  or  personal  estate  thereby  appointed  would  not 
in  default  of  such  appointment  pass  to  his  or  her  heir,  custo- 
mary heir,  executor,  or  administrator,  or  the  person  entitled  as 
his  or  her  next-of-kin,  under  the  Statute  of  Distributions)." 

An  invalid  marriage,  as  for  instance  formerly  a  marriage 
with  a  deceased  wife's  sister,  has  not  the  effect  of  revoking  a 
Will  (*). 

A  Will  disposing  of  a  man's  property  generally  and  also 
exercising  a  power  of  appointment  may  be  held  good  as  to  that 

(d)  Williams  (10th  ed.)  70.  sup,  ;  In  the  Goods  of  HattoD,  (1881)  6 

ie)  In  the  Goods  of  Christian,  (18'49)  P.  D.  204. 

2    Robert.    110;    In    the  Goods   of  (A)  Lewis  r.  Lewis,  [1908]  P.  1. 

Blewitt,  (1880)  6  P.  D.  116.  (i)  Bond  r.  Seawell,  (1766)  3  Burr. 

(/)  In    the    Goods    of    Braddock,  1773  ;  Williams  (10th  ed.)  78. 

(1876)  1  P.  D.  438 ;  In  the  Goods  of  (A)  Mette  r.  Mette,  (1859)  1  Sw.  & 

Fuller,  [1892]  P.  877.  Tr.  416. 

Cg)  In  the  Goods  of  Braddock,  uH 
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EfEect  of 
marriage  on 
Will  made  in 
exercise  of  a 
power. 


Sect.  19.    No 
i-evocation  by 
presumption 
of  intention 
arising  from 
alteration  in 
circum- 
stances. 


Sect.  20.    By 
subsequent 
Will,  or  writ- 
ing executed 
like  a  Will,  or 
destruction. 


part  which  exercises  the  power  as  being  within  the  proviso 
although  revoked  as  to  the  rest  by  the  marriage  of  the 
testator  (Z). 

Under  this  section  a  Will  made  in  exercise  of  a  power  i& 
only  revoked  by  marriage  when  the  property  would  pass  in 
default  of  appointment  to  the  heir,  etc.,  of  the  testator  as  such 
either  under  the  express  wording  of  the  limitation  or  trust  in 
default  of  appointment  contained  in  the  settlement  creating 
the  power  or  under  a  resulting  trust.  Consequently  marriage 
does  not  revoke  a  Will  made  in  exercise  of  a  power  where  the 
limitation  or  trust  in  default  of  appointment  is  not  in  express 
words  to  the  appointor's  heir,  etc.,  notwithstanding  that  the 
persons  who  would  take  under  the  settlement  in  default  of 
appointment  are  the  same  persons  as  would  have  taken  the 
appointor's  own  property  had  he  died  intestate  and  in  the  same 
proportions  (m). 

So  where  the  settlement  under  which  the  power  is  given 
provided  that  in  default  of  appointment  the  trust  fund  should 
go  to  the  person  or  persons  who  at  the  decease  of  the  donee  of 
the  power  should  be  his  next-of-kin,  a  Will  made  in  exercise  of 
the  power  is  not  revoked  by  subsequent  marriage,  since  the 
words  next-of-kin,  taken  alone,  do  not  imply  the  same  class  as 
the  words  next-of-kin  under  the  Statute  of  Distributions  (n). 

Sect.  19  provides  that  "  no  Will  shall  be  revoked  by  any 
presumption  of  an  intention  on  the  ground  of  an  alteration  in 
circumstances." 

Before  the  Wills  Act  the  marriage  of  a  testator  did  not 
without  birth  of  issue  work  an  implied  revocation,  but  if  a 
woman  made  a  Will  and  afterwards  married,  the  marriage 
alone  was  a  revocation  of  her  Will  (o). 

Sect.  20  provides  that  *'  no  Will  or  codicil,  or  any  part 
thereof,  shall  be  revoked  otherwise  than  as  aforesaid  [i.e.,  by 


(0  In  the  Goods  of  Russell,  (1890) 
15  P.  D.  111. 

(w)  In  the  Goods  of  Fitzroy,  (1858) 
1  Sw.  &  Tr.  133 ;  In  the  Goods  of 
Fenwick,  (1867)  1  P.  &  D.  319. 

(»)  In  the  Goods  of  McVicar,  (1869) 


L.  R.  1  P.  &  D.  671. 

{o)  As  to  implied  revocations  of 
Wills  before  the  Wills  Act,  see 
Williams  (10th  ed.)  7,  and  earlier 
editions,  Pt.  I.,  Bk.  II.,  Ch.  III.,  s.  5. 
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marriage  under  s.  18],  or  by  another  Will  or  codicil  executed 
in  manner  hereinbefore  required,  or  by  some  writing  declaring 
an  intention  to  revoke  the  same,  and  executed  in  the  manner 
in  which  a  Will  is  hereinbefore  required  to  be  executed,  or  by 
the  burning,  tearing,  or  otherwise  destroying  the  same  by  the 
testator,  or  by  some  person  in  his  presence  and  by  his  direc- 
tion, with  the  intention  of  revoking  the  same." 

Sect.  21  provides  that  ''no  obliteration,  interlineation.  Sect. 2l 
or  other  alteration  made  in  any  Will  after  the  execution  wm'must^"^ 
thereof  shall  be  valid  or  have  any  effect,  except  so  far  as  the  ^  ^^1^?,*®^ 

*f  ^  ^  as  a  Will. 

words  or  effect  of  the  Will  before  such  alteration  shall  not  be 
apparent,  unless  such  alteration  shall  be  executed  in  like 
manner  as  hereinbefore  is  required  for  the  execution  of  the 
Will :  but  the  Will,  with  such  alteration  as  part  thereof,  shall 
be  deemed  to  be  duly  executed  if  the  signature  of  the  testator 
and  the  subscription  of  the  witnesses  be  made  in  the  margin 
or  on  some  other  part  of  the  Will  opposite  or  near  to  such 
alteration,  or  at  the  foot  or  end  of  or  opposite  to  a  memo- 
randum referring  to  such  alteration,  and  written  at  the  end  or 
some  other  part  of  the  Will." 

It  is  not  necessary  to  operate  a  revocation  that  the  whole  what 
instrument  should  be  destroyed ;  it  is  sufi&cient  if  the  entirety  destruction. 
or  essence  of  the  thing  is  destroyed,  as  for  instance  the  excision  pestruction 
or  obliteration  or  scratching  out  as  with  a  knife  of  the  name  gfgj^t^are.'^ 
of  the  testator,  as  being  an  essential  part  of  the  Will(p). 
So  by  parity  of  reasoning  if  the  names  of  the  attesting  Destruction 
witnesses  were  taken  away  by  the  testator  animus  revocandi,  it  ^tt^thS  ^ 
would  be  a  good  destruction  of  the  Will  under  the  Act  {q).  witnesses. 

Under  s.  20  cutting  is  equivalent  to  tearing  (r).  Cutting. 

Cancellation   by  striking  through  with  a  pen  is  not  a  Cancellation 
revocation    under    s.    20    of    the    Act,    even    though    the  through)"^ 
striking    through    be   done   with   the  intention    of    revok-  i^^sufficient. 
ing  is). 

A  symbolical  burning,  tearing,  or  destructioil  will  not  do ;  Symbolical, 

insufficient. 

(;;)  Hobbs  v.  Knight,  (1836)  1  Curt.  (r)  Clarke    r.    Scripps,    (1852)    2 

768  ;  In  the  Goods  of  Morton,  (1887)      Robert.  56S. 
12  P.  p.  141.  (0  Cheese  r.  Lovejoy,  (1877)  2  P.  D. 

{q)  Hobbs  f.  Knight,  uhi  sup.  251. 
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Inchoate 
act  of 
destructioD, 
insufficient. 


There  must 
be  both 
anitnui 
rerocandi 
and  the  act. 


Partial 
revocation. 


Bj  oblitera- 
tion. 


there  must  be  the  act  as  well  as  the  intention.  All  the 
destroying  in  the  world  without  intention  will  not  revoke  a 
Will ;  nor  all  the  intention  in  the  world  without  destroying : 
there  must  be  the  two  (t). 

If  the  act  of  destruction  or  cancellation  be  inchoate  and 
incomplete  it  will  not  amount  to  a  revocation  (u).  In  Doe  v. 
Pei'kes  (x),  the  testator  having  torn  the  Will  twice  through, 
but  before  he  had  completed  his  purpose  his  arms  were 
arrested  by  a  bystander  and  he  relented,  the  jury  found  that 
he  had  not  done  all  he  intended,  and  thai  he  was  prevented 
from  completing  the  act  of  destruction,  and  the  Court  held 
there  was  no  revocation  of  the  Will. 

There  must  be  the  animus  as  well  as  the  act ;  both  must 
concur  in  order  to  constitute  a  legal  revocation  (y).  But  there 
cannot  be  an  intention  to  revoke  what  the  testator  believed 
was  not  a  valid  Will,  and  therefore  the  act  of  tearing  a  Will 
under  the  false  impression  that  it  was  invalid  was  held 
ineffectual  as  a  revocation  {z).  So  where  the  testator  imagined 
that  the  revocation  had  been  already  accomplished  by  a  subse- 
quent Will  which  was  afterwards  pronounced  against,  the  act 
of  tearing  the  first  Will  was  held  not  to  be  a  revocation, 
because  the  act  of  revocation  had  already  been  accomplished, 
and  the  act  of  destruction  was  not  for  the  purpose  of  accom- 
plishing it  (a).  And  it  would  seem  that  the  subsequent 
ratification  by  a  testator  of  an  unauthorised  act  of  destruction 
effected  in  his  presence  by  another  would  not  amount  to  a 
revocation  within  the  meaning  of  s.  20  (b). 

It  is  the  animus  which  governs  the  extent  and  measure  of 
operation  to  be  attributed  to  the  act,  and  to  determine  whether 
the  act  shall  affect  the  revocation  of  the  whole  instrument,  or 
only  of  some  and  what  portion  thereof  (c). 

Obliteration, — ^If  it  cannot  be  made  out  what  the  words 


(0  Cheese  r.  Lovejoy,  (1877)  2  P. 
D.  251,  per  James,  L.J. 

(tf)  Williams  (10th  ed.)  104. 

{x)  (1820)  3  B.  ac  Aid.  489. 

(y)  Clarke  r.  Scripps,  ubi  wp.,  at 
p.  567. 

{z)  Qiles  r.  Warren,  (1872)  L.  R.  2 


P.  &  D.  401. 

(a)  Clarkson  v.  Clarkson,  (1862)  2 
Sw.  &,  Tr.  497. 

(»)  Mills  r.  Millward,  (1889)  15 
P.  D.  20,  per  Butt,  J. 

(c)  Clarke  r,  Scripps,  uhi  tup. 


OF   WILLS  AND  CODICILS.  31 

originally  were  the  obliteration  is  valid,  and  probate  must  then 
be  granted  as  if  there  were  blanks  in  the  Will(d)- 

The  statute  does  not  draw  any  distinction  between  modes  Words 
of  obliteration.    The  obliteration  is  to  be  valid  and  have  effect  muBt  not  be 
"  except  so  far  as  the  words  or  effect  of  the  Will  before  such  "*pp*^®°^ 
alteration  shall  not  be  apparent."    This  means  apparent  on 
the  face  of  the  instrument  itself,  and  does  not  mean  capable  of 
being  made  apparent  by  extrinsic  evidence.    Words  beneath 
obliterations,  erasures,  or  alterations  on  a  testamentary  docu- 
ment are  ''  apparent "  within  the  meaning  of  the  section,  if 
experts  using  magnifying  glasses,  when  necessary,  can  decipher  Magnifying 
them  and  satisfy  the  Court  that  they  have  done  so ;  but  it  is  l^ed,  bai^no 
not  allowable  to  resort  to  any  physical  interference  with  the  1*^^^^^^^ 
document  so  as  to  render  clearer  what  may  have  been  written  with  doca- 
upon  it.    If  a  piece  of  paper  has  been  pasted  on  a  legacy  as  a 
means  of  obliteration  the  Court  will  not  remove  the  pasted 
paper ;  but  if  the  words  under  the  paper  can  be  read  by  an 
expert  in  writing,  on  placing  a  piece  of  brown  paper  round 
them  and  holding  the  document  against  a  window  pane,  they 
are  apparent  within  the  meaning  of  the  section.    That  is  not 
to  resort  to  artificial  means  at  all(6).    Where,  however,  a 
testatrix  wrote  something  on  the  back  of  her  first  codicil,  and 
at  a  later  date  pasted  a  piece  of  blank  paper  over  it,  the  Court 
ordered  the  removal  of  the  blank  piece  of  paper  in  order  to 
ascertain  whether  what  had  been  written  by  the  testatrix 
amounted  to  a  revocation  of  the  codicil  (/). 

Under  the  doctrine  of  dependent  relative  revocations,  if  the  Doctrine  of 
act  of  cancelling  is  done  with  reference  to  another  act  meant  reUtive 
to  be  an  effectual  disposition,  it  will  be  a  revocation  or  not,  ^evocaUon. 
according  as  the  relative  act  is  ef&cacious  or  not(jg).    For 
instance,  where  a  Will  was  altered  in  pencil  and  then  cancelled 
only  preparatory  to  the  deceased  making  a  new  Will,  which  he 
was  prevented  by  death,  it  was  held  there  was  no  revocation  (A). 

(d)  WiUiams  (10th  ed.)  107  ;  In  the  P.  183. 

Goods  of  James,  (1858)  1  Sw.  A:  Tr.  (g)  Williams  (lOtb  ed.)  110. 

238.  (A)  In  the  Goods  of  Applebee,(  1828) 

{e)  Ffinch  v.  Coombe,  [1894]  P.  191.  1  Hagg.  143. 

(/)  In  the  Goods  of  Gilbert,  [1893] 
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For  although  the  testator  does  an  act  which  unexplained  would 

be  one  of  revoeation,  yet  if  it  appears  that  he  did  it  only  ae  a 

part  of  the  means  of  setting  up  another  Will,  if  that  end  is 

not  accomplished  the  former  Will  is  not  revoked  (0> 

When  prind.         Where  the  destruction  or  obliteration  was  intended  to  be 

pie  Applies 

Court  maj      dependent  on  the  efficacy  of  a  substituted  disposition,  as  where 

to  m"m^  ft  testator  has  so  entirely  erased  the  name  of  a  legatee  that  it 
c^UteMted'  ^  "°  longer  apparent,  and  has  ineffectually  substituted  another 
notdi.  name  for  it,  or  where  the  amount  of  a  legacy  has  been 

obliterated  or  covered  over,  leaving  the  name  of  the  legatee 
untouched,  the  principle  of  dependent  relative  revocation  is 
applicable,  and  the  Court  may  have  recourse  to  any  means  of 
legal  proof  by  which  to  ascertain  the  original  disposition  (k). 

Cancellation  under  a  mistake  of  law — as  under  a  mistake 
that  a  second  Will  duly  executed  operated  upon  property  con- 
tained in  the  first — is  equally  inoperative  to  revoke,  as  if  made 
under  a  mistake  of  fact  (I). 
DeBtrnction  Having  regard  to  s.  22  of  the  Wills  Act  (m).  the  destruction 

doea  Dot  of  a  second  Will,  itself  revoking  one  of  prior  date,  cannot 
revive   rat.     jgingtate  the  first  Will,  even  though  it  be  in  existence  at  the 

time  of  the  testator's  death. 
Codicil  not  A  codicil  is,  pyimd  facie,  dependent  on  the  Will,  and  before 

nvoked  b7  ^^  passing  of  the  Wills  Act  the  principle  was  that  a  codicil 
ilmu"'"'  '^^'  **  *-^^  ground  with  the  Will  when  the  Will  was  revoked, 
unless  a  contrary  intention  could  be  established  (n).  Since  the 
Wills  Act  the  principle  would  seem  to  be  that  a  codicil  will 
not  be  impHedly  revoked  merely  by  the  destruction  or  revoca- 
tion of  the  Will,  for  where  a  testamentary  document  is 
produced,  and  is  proved  to  have  been  duly  executed  as  such, 
it  must  be  admitted  to  proof  unless  it  has  been  revoked  in  one 
or  other  of  the  ways  referred  to  in  the  statute  (o). 
'^        If  a  Will  is  executed  in  duplicate,  and  the  testator  keeps  one 

CO  Danse  r.  Crabb,  (1873)  L.  B.  3  East,  *23,  HO. 
P.  k  D,  98,  104.  (m)  Pait,  p.  38. 

(*)  In  the  Gooda  of  McCabe,  (1873)  («)  Williama  (10th  ed.)  113. 

L.  B.  3  P.  &  D.  94  i  In  Ibe  Qood«  of  (o)  Oardner   r.    Courthope,    (1886) 

Horafoid,  (1874)  L.  R.  3  P.  &  D.  211.  12  P.  D.  14, 

(0  Perrott    r,    Perrott,    (1811)    14 
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part  himself  and  deposits  the  other  with  some  other  person, 
and  the  testator  mutilates  or  destroys  the  part  in  his  own 
custody,  it  is  a  revocation  of  both.    The  presumption  of  law  Presumption 

or  l&w  in 

in  such  case,  liable  of  course  to  be  rebutted  by  evidence,  is  case  of 
that  the  destruction  or  mutilation  of  the  one  duplicate  was  o^ong^**^^ 
done  aniino  revocandi  as  to  both.  duplicate. 

The  same  presumption  holds,  though  in  a  weaker  degree, 
where  both  the  instruments  are  in  the  testator's  possession. 

And  where  the  testator,  having  both  duplicates  in  his 
possession,  alters  one,  and  then  destroys  that  which  he  had 
altered,  there  also  the  same  presumption  holds,  but  still 
weaker  ( j>). 

If  a  Will  was  in  the  custody  of  the  testator,  and  upon  his  Presumption 

as  to 

death  it  is  found  among  his  repositories  mutilated  or  defaced,  mutilated 
the  testator  himself  is  presumed  to  have  done  the  act  animo  in^testotor's 
revocandi  {q).  custody. 

If  a  Will  traced  to  the  possession  of  the  deceased  and  last  Pre  sumption 
seen  there  is  not  forthcoming  on  his  death  it  is  presumed  to  forthcoming. 
have  been  destroyed  by  himself  (r). 

The  presumption  will  be  more  or  less  strong  according  to  Evidence 
the  character  of  the  custody  which  the  testator  had  over  the  presumption. 
Will  («).    It  may  be  rebutted  by  declarations  by  the  testator 
of  good  will  towards  the  parties  benefited  by  the  Will,  or  of  an 
adherence  to  the  Will  and  the  contents  of  the  Will  itself  {t). 

The  presumption  does  not  apply  to  a  case  where  the  testator 
became  insane  after  the  execution  of  the  Will  and  continued 
insane  until  his  death  (it). 

If  a  Will  duly  executed  is  destroyed,  either  in  the  lifetime  Wiii 
of  the  testator  without  his  authority,  or  after  his  death,  it  may  ^hout 
be  established,  upon  satisfactory  proof  being  given  of  its  »u*^^o"^y 
having  been  so  destroyed,  and  also  of  its  contents  {x). 

(^p)    Pemberton      v.      Pemberton,  (1876)  1  P.  D.  154, 200. 

C1807)  13  Ves.  290,  310.  (f)  Ibid, 

iq)  In  the  Goods  of  Lewis,  (1858)  27  (»)  Sprigge  v,  Sprigge,  (1868)  L.  R. 

L.  J.  P.  &  M.  31.  1  P.  &  D.  608. 

(r)  Welch  r.  Phillips,  (1836)  1  Moo.  (x)  Williams  (10th  ed.)  117  ;  Sugden 

P.  G.  299.  r.  Lord  St.  Leonards,  uhi  sup, ;  Sly  v. 

(0  Sugden  r.    Lord  St.   Leonai-ds,  Sly,  (1877)  2  P.  D.  91. 
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Declarations 
of  testator 
as  second ary 
evidence  of 
contents  of 
Will. 

Probate  of  so 
much  of 
contents  as  is 
proved. 


Declarations 
inadmissible 
to  prove 
execution. 

No  presump- 
tion that 
subsequent 
Will  revokes 
former. 


Two  wholly 
inconsistent 
Wills  of  same 
date. 


Declarations,  written  or  oral,  made  by  a  testator  both  before 
and  after  the  execution  of  the  Will,  are,  in  the  event  of  its 
loss,  admissible  as  secondary  evidence  of  its  contents,  and 
when  the  contents  of  a  lost  Will  are  not  completely  proved 
probate  will  be  granted  to  the  extent  to  which  they  are  proved. 
There  is  not  any  difference  in  the  principles  of  law  applicable 
to  the  case  of  a  lost  Will  and  to  those  of  any  other  lost  docu- 
ment (^). 

Declarations  made  by  a  testator  after  the  date  of  an 
alleged  Will  are  not  admissible  to  prove  the  execution  of  the 
Will  {z). 

Revocation  by  subsequent  Will — A  subsequent  Will  is  no 
revocation  unless  the  contents  of  it  are  known ;  and  it  is  not 
to  be  presumed  from  the  mere  circumstance  of  another  Will 
having  been  made  that  it  revoked  the  former  (a). 

The  subsequent  Will  must  expressly  or  in  effect  revoke  the 
former,  or  the  two  must  be  incapable  of  standing  together  (6). 

The  words  "last  Will," or  "last  and  only  Will,*'  do  not 
import  that  the  paper  contained  a  different  disposition  of 
property  and  cannot  be  treated  as  an  express  revocation  (c). 

Where  the  revocation  of  an  existing  Will  is  sought  to  be 
established  by  the  proof  of  the  execution  of  a  subsequent  Will, 
not  appearing,  the  evidence  ought  to  be  most  clear  and  satis- 
factory, and  if  oral  evidence  alone  be  relied  on,  such  evidence 
ought  to  be  stringent  and  conclusive  {d). 

If  there  are  two  testamentary  documents  of  the  same  date 
and  it  cannot  be  ascertained  which  of  them  was  executed  first, 
and  their  provisions  are  so  inconsistent  that  they  cannot  stand 
together,  the  presumption  in  favour  of  admissibility  to  probate 
will  be  rebutted,  and  neither  document  will  be  admitted  to 
probate,  but  the  Court  will  endeavour  to  construe  the  docu- 
ments to  support  the  admissibility  of  both  to  probate  (€). 


(y)  Sugden  r.  Lord  St.  Leonards, 
vhi  sup. ;  In  the  Goods  of  James 
Leigh,  [1892]  P.  82. 

(0  Atkinson  r.  Morris,  [1897]  P.  40. 

(a)  Williams  (10th  ed.)  122. 

(^)  I  bid,  120. 


(<?)  Cutto  r.  Gilbert,  (1864)  9  Moo. 
P.  C.  131 ;  Freeman  r.  Freeman,  (1854) 
5  De  G.  M.  &  G.  704. 

(<f)  Cutto  r.  Gilbert,  (1854)  9  Moo. 
P.  C.  131,  140. 

(tf)  Townsend  <*.  Moore,  [1905]  P.  66. 
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In  Plenty  v.  West  (/)  the  judge  remarked  that  the  appoint-  Appointment 
ment  of  executors  has  always  been  considered  to  effect  a  not  con- 
complete  disposition.     But  this  is  by  no  means  conclusive  of  ^tentlo^to 
the  testator's  intention  to  constitute  a  substantive  Will  (g).  constitute 

BuliBtAnti  ve 

Where  a  second  Will  appoints  a  fresh  executor,  if  the  Wills  are  wiU. 
not  inconsistent,  probate  will  be  granted  to  both  the  executors  {h) . 
Where  a  second  Will  appoints  no  fresh  executor,  probate  of 
both  Wills  may  be  granted  to  the  executor  named  in  the  first 
Will  (i).  A  second  Will,  disposing  of  the  whole  of  the  testator's 
property  without  the  appointment  of  any  executor,  may  operate 
as  a  total  revocation  of  a  prior  Will,  even  though  an  executor 
may  have  been  appointed  by  such  prior  Will  (/r),  but  only  if 
the  dispositions  are  so  inconsistent  that  the  papers  cannot 
stand  together  (2). 

A  Will  of  a  date  prior  to  a  Will  with  a  revocatory  clause  Revocatory 

•        i  •  1     clause  not 

may  be  admitted  to  probate,  if  there  is  any  part  of  it  which  conclusive. 
the  Court  is  satisfied  that  it  was  not  the  intention  of  the 
testator  to  revoke  (m). 

A  codicil  which  absolutely  revokes  and  makes  void  all 
bequests  and  dispositions  in  a  Will  and  nominates  executors, 
but  does  not  in  direct  terms  revoke  the  appointment  of 
executors  and  guardians  in  the  Will,  does  not  revoke  the  Will ; 
for  the  legal  operation  of  a  codicil  is  to  confirm  such  parts  of 
the  Will  to  which  it  refers  as  it  does  not  revoke  (n). 

A  later  Will  may  revoke  earlier  testamentary  documents  Implied  revc 
although  the  earlier  documents  may  have  disposed  of   the  uter  win. 
whole  estate  of  the  deceased  and  although  the  last  document 
contains  no  express  clause  of  revocation  and  leaves  the  residue 
undisposed  of  (o). 

(/)  (1845)  1  Robert.  264,  269.  r.  Moore,  [1905]  P.  66,  78. 

(^)  Richards    r.   Queen's    Proctor,  (0  O'Leary  r,  Douglass,  (1878)  1 

(1854)  18  Jut.  640.  L.  R.  Ir.  46. 

(A)  In  the  Goods  of  Leese,  (1862)  2  (m)  Williams  (10th  ed.)  122. 

Sw.    k    Tr.   442  ;    In  the    Goods  of  («)  In  the  Goods  of  Howard,  (1869) 

Morgan,  (1867)  L.  R.  1  P.  &  D.  323.  L.  R.  1  P.  &  D.  636. 

(i)  In  the  Goods  of  Griffith,  (1872)  (o)  Dempsey  v,   Lawson,   (1877)   2 

L.  R.  2  P.  &  D.  457.  P.   D.  98  ;  In  the  Estate  of  Bryan, 

(A)  Henfrey   r.   Henfrey,  (1840)  2  [1907]  P.  125. 
Curt.  468  ;  4  Moo.  P.  C.  27  ;  Townsend 
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Parol  evi- 
dence of 
intention 
admissible. 


Distinction 
between 
Ck>art  of  Ck)n- 
straction  and 
CJourt  of  Pro- 
bate as  to 
admissibility 
of  evidence 
of  intention. 


Revocation 
of  Wills  of 
intermediate 
date  by  re- 
pablication. 

Revocation  of 
contingent 
Will  by  non- 
happening  of 
iTondltion. 


The  intention  of  the  testator  is  the  sole  guide,  and  it  is  to 
be  gathered  from  a  consideration  of  the  substance,  and  not 
merely  the  form,  of  the  testamentary  documents  (p). 

If,  upon  the  face  of  a  testamentary  document  and  the  facts 
known  to  the  testator  at  the  time  of  its  execution,  it  is 
doubtful  whether  the  testator  intended  altogether  to  revoke  a 
former  Will,  the  Court  will  admit  parol  evidence  to  ascertain 
ithe  intention  (q). 

In  a  Court  of  Construction,  when  the  factum  of  the 
instrument  has  been  previously  established  in  the  Court  of 
Probate,  the  inquiry  is  pretty  closely  restricted  to  the  contents 
of  the  instrument  itself,  in  order  to  ascertain  the  intentions  of 
the  testator.  But  in  the  Court  of  Probate  the  inquiry  is  not 
so  limited;  for  the  intentions  of  the  deceased  as  to  what 
instrument  shall  operate  as,  and  compose,  his  or  her  Will  are 
to  be  there  collected  from  all  the  circumstances  of  the  case 
taken  together  (r).  But  it  was  considered  as  a  rule  of  the 
Prerogative  Court  that,  in  order  to  justify  the  admission  of 
parol  evidence  to  explain  an  ambiguity  upon  the  factum  of  an 
instrument,  the  ambiguity  must  be  upon  the  face  of  the  paper  ; 
and,  further,  the  facts  alleged  and  to  be  proved  must  com- 
pletely remove  that  ambiguity.  When  no  ambiguity  whatever 
appears  upon  the  face  of  the  instrument  the  Court  will  not 
admit  parol  evidence  («). 

•  The  republication  of  a  Will  will  revoke  any  Will  inter- 
mediate to  the  original  date  of  the  prior  Will  and  the  date  of 
its  republication  (0. 

A  contingent  Will  is  revoked  by  the  not  happening  of  the 
event  on  which  it  depends.  The  result  of  the  cases  appears 
to  be  that  if  the  Will  is  made  dependent  on  the  contingency 
occurring  its  validity  will  depend  on  the  happening  of  the 


(j^)  Ibid, 

(^)  Jenner  r.  Ffinch,  (1879)  5  P.  D. 
106  ;  In  the  Estate  of  Bryan,  ubi  sup, 

(r)  Greenough  r.  Martin,  (1824)  2 
Add.  239,  at  p.  243  ;  Chichester  v. 
Quatrefages,  [1895]  P.  186.  As  to  the 
admissibility  of  extrinsic  evidence  in 
aid  of  the  interpretation  of  Wills,  see 


Be  Grainger,  [1900]  2  Ch.  756,  and  S.  C. 
Higgins  r.  Dawson,  [1902]  A.  C.  1,  10. 

(0  WiUiams  (10th  ed.)  257,  and  see 
vostj  77. 

(0  WiUiams  (lOtb  ed.)  147 ;  as  to 
the  effect  of  republication  of  a  Will  by 
codicil,  Bee  pott,  p.  39. 
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contingent  event,  but  that  if  the  contemplated  possible  event  is  Distinction 
merely  the  reason  of  the  making  of  the  Will  it  will  be  valid  un^tevent 
and  eflfectual  in  any  event  {u).  m^ivet  r 

Since  the  Wills  Act  it  is  clear  no  evidence  of  adher-  making  WiiL 
ence    can    establish    the    Will    where    it    is    in    its    terms  ]^e^J^^* 
conditional,  since  the  act  of  adherence  cannot  carry  the  case  inadmissible, 
further  than  a  parol  declaration  (x). 

If  at  the  time  of  the  death  of  the  testator  it  is  uncertain  Probate 
whether  the  condition  on  which  the  Will  is  to  take  effect  will  tingencj^ 
or  will  not  happen,  probate  will,  it  would  seem,  be  granted  at  ^^appena- 
once,  though  it  will  only  determine  what  is  to  be  done  with  the 
property  in  certain  events  (y). 

If  the  Will  be  conditional  the  condition  will  attach  to  the  Condition 
whole  document,  and  therefore  a  revocation  by  it  of  all  former  re^watory 
Wills  is  subject  to  the  happening  of  the  contingency  (z).  clause. 

But  a  contingent  codicil,  notwithstanding  the  condition  Contingent 
fails,  may  operate  as  a  republication  of  a  Will  or  to  set  up  an  ^  ^^  • 
invalid  Will,  and  on  that  ground  will  be  entitled  to  probate  (a). 

If  a  man  by  a  subsequent  Will  or  codicil  make  a  disposi-  Contingent 
tion  different  from  a  former  one,  under  a  false  impression,  the  revocatK>n^^ 
impulse  of  which  is  the  foundation  of  his  wish  to  change  his 
former  intent,  such  an  act  will  be  considered  only  as  affecting 
a  contingent  presumptive  revocation,  depending  on  the 
existence  or  non-existence  of  that  fact.  And  there  seems 
to  be  no  ground  for  any  distinction  between  cases  where  the 
testator  acts  under  a  false  impression  originating  from 
a  deceit  practised  upon  him,  and  those  where,  although  the 
reason  which  he  gives  for  his  subsequent  devise  is  false,  yet 
no  deceit  is  practised  on  him  (b). 

But  there  is  a  distinction  between  cases  where  the  testator  Distinction 

where 

(u)  Williams  (10th  ed.)  134  ;  Ifor  (y)  Williams  (10th  ed.)  137  ;  In  the 

cases  in  which  Wills  have  been  held  Goods  of  Bangham,  (1876)   1   P.  D. 

to  be  or  not  to  be  contingent,  see  429. 

Williams  (10th  ed.)  136,  n.  (w)  ;  and  (j)  In  the  Goods  of  Hugo,  (1877)  2 

see  also  In  the  Goods  of  Spratt,  [1897]  P.  D.  73,  75. 

P.  28 ;  Halford  r.  Halford,  [1897]  P.  (a)  In  the  Goods  of  DaSiWa,  (1861) 

36 ;  Edmondson  r.  Edmoudson,  (1901)  2  Sw.  k,  Tr.  315. 

17  T.  L.  R.  397.  (If)  Williams  (10th  ed.)  127,  128. 

(j?)  Wilhams  (10th  ed.)  136. 
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testator 
expresses 
doubt  or 
advice. 


Effect  of  lat«r 
disposition 
failiDg  owing 
to  incapacity 
of  legatee  to 
take. 


Effect  of 
general 
revocatory 
claase  on 
appointment 
in  prior  Will. 


refers  to  a  fact  as  having  actually  happened  and  where  he 
merely  expresses  his  doubt,  supposition,  or  advice  of  the  fact. 
In  the  latter  case  the  subsequent  disposition  will  operate  as  a 
complete  revocation  of  the  earlier  disposition  notwithstanding 
the  expression  of  doubt,  supposition,  or  advice  (c).  But  if  the 
subsequent  disposition  can  be  construed  as  being  made  con^ 
ditional  on  the  correctness  of  the  supposition,  as  where  the 
erroneous  belief  stated  as  the  motive  for  increasing  certain 
legacies  is  as  to  the  extent  of  the  testator's  property 
amounting  to  a  specified  sum,  the  second  disposition  will  be 
inoperative  {d). 

Where,  however,  the  second  disposition  fails  for  want  of 
capacity  in  the  legatee  to  take,  it  would  seem  that  the  revoca- 
tion would  be  effectual,  since  the  first  disposition  being  expressly 
revoked,  although  the  legatee  under  the  second  disposition 
cannot  take,  the  Court  cannot  speculate  on  whom  the  testator 
might  have  wished  to  confer  the  benefit  in  such  an  event  {e). 

A  Will  containing  a  clause  revoking  all  former  Wills  will 
revoke  an  appointment  made  by  an  earlier  Will,  whether  the 
power  of  appointment  be  special  or  general  (/). 

An  appointment  by  Will  under  a  general  power  will  be 
revoked  and  the  power  executed  by  a  later  Will  containing  a 
residuary  bequest  and  no  reference  to  the  power  (^). 

The  execution  of  a  limited  power  of  appointment  contained 
in  an  earlier  Will  will  not  be  revoked  by  general  words  of 
bequest  contained  in  a  later  Will  {h). 


Sect.  6. — Oj  Republication  of  Wills. 

Sect.  22.    By         Sect.  22  of  the  Wills  Act  provides  that  "  no  Will  or  codicil, 
orlodidi!^"     or  any  part  thereof,  which  shall  be  in  any  manner  revoked, 

shall  be  revived  otherwise  than  by  the  re-execution  thereof,  or 
by  a  codicil  executed  in  manner  hereinbefore  required,  and 


(c)  Williams  (10th  ed.)  129. 

(d)  Thomas  v.  Howell,  (1874)  L.  R. 
18  Eq.  198. 

(e)  Williams(l0thed.)ll3;  Tupper 
r.  Tupper,  (1855)  1  Kay.  &  J.  665  ; 
Qainn  r.  Butler,  (1868)  L.  R.  6  Eq. 


225. 

(/)  B/'  Kingdon,  (1886)  32  C.  D. 
604. 

07)  Kent  r.  Kent,  [1902]  P.  108. 

(//)  Cadcll  r.  Wilcocks,  [1898]  P. 
21. 
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showing  an  intention  to  revive  the  same ;  and  when  any  Will 
or  codicil  which  shall    be  partly  revoked,  and  afterwards 

wholly  revoked,  shall  be  revived,  such  revival  shall  not  extend  Revival  not 

to  so  much  thereof  as  shall  have  been  revoked  before  the  part  revoked 

revocation  of  the  whole  thereof,  unless  an  intention  to  the  ^[^^  ^^f^' 

contrary  shall  be  shown."  whole. 

A  codicil  has  the  effect  of  republishing  the  Will  to  which  it  Codicil  to 

revive  Will 

refers  as  from  the  date  of  the  codicil,  so  as  to  bring  down  the  mast  refer  to 
date  of  the  Will  to  the  date  of  the  codicil  (i).    But  reference  ^r^by^ffi 
to  the  Will  is  necessary.    In  order  that  republication  may  be  ence. 
implied,  something  must  be  found  in  the  second  testamentary 
instrument  from  which  the  inference  can  be  drawn  that,  when 
making  and  executing  it,  the  testator  '*  considered  the  Will  as 
his  Will "  ik). 

The  reference  need  not  be  by  date,  but  there  must  be  a 
sufficient  identification  in  the  reviving  codicil  of  the  Will 
intended  to  be  revived  (I). 

Where  a  testator  refers  in  a  codicil  to  a  last  Will,  and  there  Reference  in 
is  nothing  in  the  contents  of  the  codicil   to  point  to  any  jast  Will. 
particular  Will,  it  must  be  construed  to  refer  to  the  Will  in 
legal  existence  as  the  last  Will  and  not  to  a  revoked  Will  (m). 

Where  a  codicil,  by  mistake  as  to  the  date  of  a  prior  Will,  Error  in  date 

of  reference 

refers  to  an  earlier  Will  than  that  intended  to  be  referred  to, 
the  codicil  will  not  revive  the  earlier  Will  to  which  it  refers, 
and  the  codicil  may  be  admitted  to  probate  together  with  the  later 
Will  (n).  But  where  it  is  not  a  mere  mistake  of  date,  but  the 
codicil  makes  reference  to  the  provisions  of  the  earlier  Will, 
such  earlier  Will  is  confirmed  and  will  revive ;  and  as  the  later 
Will  was  not  revoked  by  the  codicil,  all  three  documents  must 
be  admitted  to  probate  (o). 

As  every  codicil  is,  in  construction  of  law,  a  part  of  the  Codicil  con- 
Will,  a  testator  by  expressly  referring  to  and  confirming  the  doS^not  set 

_  ,        .  up  part 

(i)  Be  Champion,  [1893]  1  Ch.lOl  ;       r.  Tokelove,  (1860)  2  Robert.  318,  326.   revoked  by 

Re  Rayer,[1903]  1  Ch.  685.  (»)  In  the  Goods  of  Ince,  (1877)  2   prior  codicil. 

(&)  Be  Smith,  (1890)  4.5  C.  D.  632.  P.  D.  111. 

(0  In  the  Goods  of  McCabe,  (1862)  ((»)  In  the  Goods  of  Stedham,  (1881) 

"2  Sw.  &  Tr.  474,  478 ;  Williams  (10th  6  P.  D.  205  ;  In  the  Goods  of  Dyke, 

«d.)  144,  n.  (w).  (1881)  6  P.  D.  207. 

(m)  Williams  (10th  ed.)  144  ;  Hale 
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Effect  of 
reference  to 
Will  by  date 
merely. 


Codicil  can- 
not revive 
Will  not  in 
existence. 

Sect.  34.    Re- 
vived Will  to 
be  deemed 
made  at  time 
when  revived. 


Incorporation 
by  republica- 
tion of  unat- 
tested altera- 
tions and 
unexecuted 
papera. 


Will  will  not  be  considered  as  intending  to  set  it  up  against  a 
codicil  or  codicils  revoking  it  in  part  (p).  Moreover  a  codicil 
reviving  a  revoked  Will  will  not  necessarily  revive  every 
codicil  thereto.  ''  On  the  one  hand  where  a  testator  in  a  codicil 
uses  the  word  '  Will '  abstractedly  from  the  context,  it  will 
refer  to  all  antecedent  testamentary  dispositions  which 
together  make  the  Will  of  the  testator,  and  consequently 
where  a  testator  by  a  codicil  confirms  in  general  terms  his 
Will  or  his  last  Will  and  testament,  the  Will,  together  with  all 
codicils,  is  taken  to  be  confirmed  "  .  .  .  •  *'  On  the  other  hand, 
it  is  equally  clear  that  the  testator  may  by  apt  words  express  his 
intention  to  revoke  any  codicil  already  made,  and  to  set  up  the 
original  Will  unaffected  by  any  codicil "  (q). 

A  reference  to  the  Will  by  its  date  merely  will  not  set 
up  an  inoperative  codicil,  nor  revoke  all  instruments  other 
than  the  original  Will  itself.  To  the  latter  class  of  cases  the 
principle  applies  that  a  clear  disposition  is  not  to  be  revoked 
except  by  clear  words  (r). 

A  testator  cannot  by  codicil  revive  a  Will  not  only  revoked 
but  destroyed,  since  it  has  no  existence  («). 

Sect.  84  of  the  Wills  Act  provides  that  "every  Will 
re-executed  or  republished,  or  revived  by  any  codicil,  shall, 
for  the  purposes  of  this  Act,  be  deemed  to  have  been  made  at 
the  time  at  which  the  same  shall  be  so  re-executed,  republished 
or  revived." 

A  codicil  duly  executed  will  give  effect  and  operation  to 
unattested  alterations  in  a  Will ;  or  to  unexecuted  papers  which 
have  been  written  between  the  periods  of  the  execution  of  the 
Will  and  codicil,  where  the  Will,  if  treated  as  executed  on  the 
date  of  the  codicil  and  read  as  speaking  at  that  date,  contains 
language  which  would  operate  as  an  incorporation  of  the 
documents  to  which  it  refers  (t). 


(;;)  Williams  (10th  ed.)  147  ;  In 
the  Goods  of  De  la  Saussaye,  (1873) 
L.  R.  3  P.  &  D.  42. 

(^)  Per  Fry,  J.,  in  Green  r.  Tribe, 
(1878)  9  C.  D.  231,  234. 

(r)  Ibid.  287. 


(<)  In  the  Goods  of  Steele,  (1868) 
L.  R.  1  P.  &  D.  575,  576  ;  In  the 
Goods  of  Reade,  [1902]  P.  75. 

(0  Williams  (10th  ed.)  154  ;  In  the 
Goods  of  Smart,  [1902]  P.  238,  241 ; 
ante,  p.  9. 
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OF   THE   APPOINTMENT   OF   EXECUTOR 


Sect.  1. —  Who  is  capable  of  being  Executor* 

The  King  may  be  constituted  executor ;  in  which  case  he  King. 
appoints  such  persons  as  he  shall  think  proper  to  officiate  the 
execution  of  the  Will,  against  whom  such  as  have  cause  of 
action  may  bring  their  suits ;  also  the  King  may  appoint 
others  to  take  the  accounts  of  such  executors  (a). 

A  corporation  sole  may  be  executor  (6).    Under  the  Public  Corporation 
Trustee  Act,  1906  (6  Edw.  VII.  c.  55),  ss.  1  and  2,  the  Public  ^^^' 
Trustee  is  a  corporation  sole,  under  that  name,  and  may  be 
appointed  executor  either  alone  or  jointly  with  others  (66). 

A  corporation  aggregate  may  be  appointed  executor,  and  in  Corporation 
that  case  the  Court  will  grant  letters  of  administration  with  ^sg^egate. 
the  Will  annexed  to  a  person,  styled  a  syndic,  who  has  been 
duly  appointed  by  the  corporation  to  take  the  grant  (c). 

In  In  the  Goods  of  Hunt  (d),  where  a  limited  company  was 
appointed  executor,  the  Court  granted  administration  with  the 
Will  annexed  to  the  general  manager  as  the  nominee  of  the 
company,  and  accepted  the  company  as  sole  surety  for  the 
administrator  under  the  administration  bond. 

There  would  be  a  practical  difficulty  in  appointing  a  corpora- 
tion aggregate  to  act  jointly  with  an  individual  as  executors, 
since  a  grant  of  letters  of  administration  with  the  Will  annexed 
would  not  be  made  so  long  as  there  existed  a  person  able  and 
willing  to  accept  probate  (e). 

Until  the  passing  of  the  Bodies  Corporate  (Joint  Tenancy) 
Act,  1899  (62  &  63  Vict.  c.  20),  there  was  a  difficulty  in  a 

(fl)  WiUiams  (10th  ed.)  158.  1  Sw.  &  Tr.  516. 

(J)  In  the  Goods  of  Haynes,  (1842)  (d)  [1896]  P.  288. 

3  Cnrt.  75.  (0  In  the  Goods  of  Martin,  (1904) 

(55)  See  Appendix.  90  L.  T.  264. 
(e)  In  the  Goods  of  Darke,  (1859) 
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natural  person  being  a  trustee  joiatly  with  a  corporation,  as  a 
corporation  and  a  natural  person  could  not  hold  property  as 
joint  tenants,  but  only  as  tenants  in  conimoa(/).  This  Act 
(s.  1)  provides  that  a  body  corporate  shall  be  capable  of 
acquiring  and  holding  any  real  or  personal  property  in  joint 
tenancy  ic  the  same  manner  as  if  it  were  an  individual ;  and 
where  a  body  corporate  and  an  individual,  or  two  or  more  bodies  ' 
corporate,  become  entitled  to  any  such  property  under  circum- 
stances or  by  virtue  of  any  instrument  which  would  if  the 
body  corporate  had  been  an  individual  have  created  a  joint 
tenancy,  they  shall  be  entitled  to  the  property  as  joint  tenants, 
A  limited  liability  company  may  be  wound  up  and  dissolved, 
but  the  Act  of  1899  provides  that  where  a  body  corporate 
is  joint  tenant  of  any  property  on  its  dissolution  the  property 
shall  devolve  on  the  other  joint  tenant. 

A  limited  company  can  take  and  hold  land  without  licence 
in  mortmain  under  s.  18  of  the  Companies  Act,  1862. 

On  dissolution  of  a  company  under  ss.  142  and  143  of  the 
Act  of  1862,  freehold  and  leasehold  properties  will  revert  to 
the  grantor  and  do  not  vest  in  the  Crown  as  bona  vacantia  {//). 

Partnerahip  The  appointment  as  executors  of  an  ordinary  partnership 

^"''  firm  is  considered  to  be   an   appointment   not   of   the  firm 

collectively,  hut  of   the  persons  composing  it  individually. 

Consequently  the  dissolution  of  the  firm  does  not  affect  the 

appointment  ig). 

Alien.  It  would  seem  that  an  alien  and  even  an  alien  enemy  was 

always  by  our  law  capable  of  being  executor  (ft). 

Effect  ot  By  the  Naturalization  Act.  1870  {3S  Vict.  c.  14),  s.  2,  real 

NftturalUa-  ,  ,  ,  ,         ,      ,  ,  , 

tionAct,i8T0.  and  personal  property  of  every  description  may  be  taken, 
acquired,  held,  and  disposed  of  by  an  alien  in  the  same 
manner  in  all  respects  as  by  a  natural-born  British  subject. 

Infant.  An  infant  may  be  appointed  executor,  and  even  a  child  cm 

r?ntre  aa  mere.  But  if  an  infant  is  appointed  sole  executor, 
by  Stat.  38  Geo.  III.  c.  87,  s.  6,  he  is  altogether  disqualified 

U)  -fff      Thompson's      Seltlement  (j)  In  the  Goods  of  Fernie.  (18411) 

TruslB,  [1905]  1  Ch.  329.  6  N.  C.  fiST. 

{//)  HaBtingBCorporatron  r.  Lcttou,  (*)  WilliamB  (Fth  eil.)  229. 
[ISl)8]  I  K.  B.  378,387, 
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from  exercising  his  office  during  his  minority,  and  administra- 
tion cum  testamento  annexo  shall  be  granted  to  the  guardian 
of  such  infant,  or  to  such  other  person  as  the  Court  shall  think 
fit,  until  such  infant  shall  have  attained  the  age  of  twenty-one 
years.  This  Act  only  applies  in  case  of  an  infant  being  sole 
executor ;  for  if  there  are  several  executors,  and  one  of  them 
is  of  full  age,  no  administration  durante  minore  atate  ought  to 
be  granted,  for  he  who  is  of  full  age  may  execute  the  Will  (i). 

Inasmuch  as  the  wife  could  not  do  any  act  which  might  Married 
prejudice  her  husband  without  his  consent,  she  could  not 
formerly  by  our  law  take  upon  herself  the  office  of  executrix 
without  his  consent.  So  also  before  the  Married  Women's 
Property  Act,  1882,  a  married  woman  could  not  take  adminis- 
tration without  the  consent  of  her  husband.  And  although 
the  administration  was  always  committed  to  the  wife  alone, 
yet  the  husband  might  during  her  life  act  in  the  adminis- 
tration, with  or  without  her  assent  (fc). 

Now   since  January   1,   1888,  by  the  Married  Women's  Effect  of 
Property  Act,  1882,  s.  1  (2),  a  married  woman  is  capable  of  Women's  Pro- 
entering  into  and  rendering  herself  liable  in  respect  of  and  1882^/45  &  45 
to  the  extent  of  her  separate  property  on  any  contract  and  of  Vict.  c.  75). 
suing  and  being  sued  either  in  contract  or  tort,  or  otherwise, 
in  all  respects  as  if  she  were  Skfeme  sole,  and  her  husband 
need  not  be  made  a  party  to  any  action  or  other  legal  pro- 
ceedings brought  by  or  taken  against  her,  and  any  damages  or 
costs  recovered  against  her  in  any  action  or  proceeding  shall 
be  payable  out  of  her  separate  property  and  not  otherwise. 
And  by  s.  24  the  word  **  contract  "  in  this  Act  shall  include 
the  acceptance  of  any  trust,  or  of  the  office  of  executrix  or 
administratrix,  and  the  provisions  of  this  Act  as  to  liabilities 
of  married  women  shall  extend  to  all  liabilities  by  reason  of 
any  breach  of  trust  or  devastavit  committed  by  any  married 
woman  being  a  trustee,  or  executrix,  or  administratrix,  either 
before  or  after  her  marriage,  and  her  husband  shall  not  be  Husband  not 

liable  unless 

(0  Williams  (10th  ed.)  159.  Clough  r.  Bond,  (1838)  3  My.  &  Cr.  490 ; 

(A)  As  to  the  law  before  the  Act      Soady  r.  Turnbull,  (1866)  L.  R.  1  Ch. 
see  Williams  (10th    ed.)    160,    360;      494. 
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power  to  dis- 
pose of  reftl 
or  personal 
property. 


he  inter-  subject  to  Buch  liabilities  unleas  be  baa  acted  or  intermeddled 
in  tbe  trast  or  administration. 

HiMb(uidDee<i        Since  tbis  Act  it  is  not  necessary  that  the  husband  should 

■!dmin^tra-      l*^^  ^^  ^^  administration  bond  (Q. 

UoD  bond,  3y  g_  iQ  (read  in  connection  with  s,  6)  of  tbe  Act  a  married 

oradminiBtra-  woman  wbo  is  an  executrix  or  administratrix  alone  or  jointly 
with  any  other  person  or  persons  may  sue  or  be  sued,  and 
she  was  given  power  to  transfer  certain  stocks,  shares,  and 
funds  in  that  character  without  her  husband,  but  this  section 
was  not  eshanstive,  and  her  husband's  concurrence  was  still 
necessary  in  respect  of  properties  not  enumerated,  and  for  tbe 
conveyance  of  the  legal  estate  in  real  property  (m),  unless  she 
happened  to  be  a  bare  trustee  (»).  But  now  by  the  Married 
Women's  Property  Act,  1907  (o),  a  married  woman  is  able, 
without  her  husband,  to  dispose  of,  or  to  join  in  disposing  of, 
real  or  personal  property  held  by  her  solely  or  jointly  with 
any  other  person  as  trustee  or  personal  representative  in  like 
manner  as  if  she  were  a  feme  sole.  The  Act  operates  to 
render  valid  and  confirm  all  such  dispositions  made  after 
December  81,  1882,  and  before  tbe  commencement  of  the 
Act. 

Persona  wbo  formerly  were  attainted  or  outlawed  were  not 
disabled  from  being  executors.  They  might  sue  as  executors, 
because  they  sued  in  autre  droit  (p). 

The  Trustee  Act,  1893,  s.  48  (which  replaces  s.  46  of  the 
Trustee  Act,  1850  (18  &.  14  Viet.  c.  60)),  provides  that 
"property  vested  in  any  person  on  any  trust  or  by  way  of 
mortgage  shall  not,  in  case  of  that  person  becoming  a  convict 
within  the  meaning  of  the  Forfeiture  Act,  1870  (83  &  34  Vict, 
c.  23),  vest  in  any  such  administrator  as  may  be  appointed 
under  that  Act,  but  shall  remain  in  tbe  trustee  or  mortgagee, 
or  survive  to  bis  co-trustee  or  descend  to  his  representative  as 
if  be  had  not  become  a  convict ;  provided  that  this  enactment 

(0  In  the  Oooita  of  Ayrcs,  (1883)  tract,  [1902]  1  Ch.  431,  456. 

8  P.  D.  168.  (o)  7  Edw.  VII.  e.  18,  b.  1. 

(tn)  Be  Uarknen  ft  Allaopp's  Con-  (/<)  Williams  (10th  ed.)   161,  and 

tract,  [1896]  2  Cb.  368,  see  on''',  p.  21. 

(n)  He  Howgate  k  Osbom'a  Con- 
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shall  not  affect  the  title  to  the  property  so  far  as  relates  to  any 
beneficial  interest  therein  of  any  sach  trustee  or  mortgagee." 

Under  s.  50,  the  expression  "trust"  includes  "the  duties 
incident  to  the  office  of  personal  representative  of  a  deceased 
person." 

Sect.  25  (1)  of  the  same  Act  enables  the  Court  to  make  an 
order  for  the  appointment  of  a  new  trustee  in  substitution  for 
a  trustee  who  is  convicted  of  felony,  or  is  a  bankrupt ;  but  by 
8ub-s.  8  "  nothing  in  this  section  shall  give  power  to  appoint 
an  executor  or  administrator."  The  Court  can,  however, 
under  the  Judicial  Trustee  Act,  1896,  remove  an  executor  and 
appoint  a  person  to  act  in  his  place  (q). 

Before  the  Judicature  Act,  1878,  the  Court  could  not  refuse  Poverty  or 
to  grant  probate  to  a  person  appointed  executor,  on  account  of  disqaaiifica- 
his  poverty  or  insolvency,  and  in  consequence  the  Court  of  ^^^^' 
Chancery  assumed  the  jurisdiction  to  restrain  an  insolvent  or 
bankrupt  executor  (r).     This  jurisdiction  will  still  be  exercised 
in  the  case  of  a  bankrupt  executor,  and  unless  there  is  another 
executor  willing  to  act  the  Court  will  appoint  a  receiver  («),  but 
the  Court  will  not  interfere  merely  because  an  executor  is  poor  (t). 
Possibly  now  the  Probate  Court  would  refuse  to  grant  probate 
in  any  case  where  the  Chancery  Division  would  interfere  to 
restrain  the  executor  if  probate  were  granted  to  him,  or  where 
under  the  Judicial  Trustee  Act,  1896,  the  Court  would  appoint 
another  person  to  act  in  his  place  (u). 

Under  s.  78  of  the  Court  of  Probate  Act,  1857  (20  &  21  Residence  out 
Vict.  c.  77),  where  the  executor  at  the  time  of  the  death  of  the  Kingdom, 
testator  shall  be  resident  out  of  the  United  Kingdom,  and  it  shall 
appear  to  the  Court  necessary  or  convenient  by  reason  of  the 
insolvency  of  the  estate  or  other  special  circumstances,  the  Court 
may  appoint  some  other  person  to  be  administrator  upon  his 
giving  such  security  (if  any)  as  the  Court  shall  direct,  and  every 
such  administration  may  be  limited  as  the  Court  shall  think  fit. 

An  idiot  or  lunatic  is  incapable  of   being  executor  or  idiot  or 

lunatic. 

(^)  Ante,  p.  2.  Madd.  142  ;  Williams  (10th  ed.)  163. 
(r)  Williams  (10th  ed.)  162.  (w)  See   Williams  (10th    ed.)    163, 

(#)  Bowen  v,  Phillips,  [1897]  1  Cb.  n.  (^),  and  the  observations  of  Sir  J. 

174.  Hannen  in  In  the  Goods  of   Gunn, 

(0  Howard    r.    Papera,    (1815)    1  (1884)  9  P.  D.  242,  244. 
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administrator  by  reason  of  his  incapacity  to  accept  the  ofSce 
or  execute  the  trust  (x). 


Appointment 
may  be 
express,  or 
constructive. 


What  is  suffi- 
cient to  con- 
stitute an 
executor 
according  to 
the  tenor. 


Gift  to 
trustees  for 
specific  pur- 
pose insuffi- 
cient. 


Direction  to 
pay  debts  or 


Sect.  2. — By  what  words  Executor  may  he  appointed. 

The  appointment  of  executor  may  be  either  express  or 
constructive.  In  the  latter  case  he  is  usually  called  executor 
according  to  the  tenor ;  for  although  no  executor  be  expressly 
nominated  in  the  Will  by  the  word  executor,  yet,  if  by  any 
word  or  circumlocution  the  testator  recommend  or  commit  to 
one  or  more  the  charge  and  office,  or  the  rights  which  apper- 
tain to  an  executor,  it  amounts  to  as  much  as  the  ordaining  or 
constituting  him  or  them  to  be  executors  (^). 

In  order  to  constitute  a  person  an  executor  according  to  the 
tenor  of  a  Will  it  must  appear,  on  a  reasonable  construction 
thereof,  that  the  testator  intended  that  he  should  collect  his 
assets,  pay  his  debts  and  funeral  expenses,  and  discharge  the 
legacies  contained  in  the  Will  {z).  A  direction  to  pay  debts  is 
not  indispensable  to  the  appointment  of  an  executor  according 
to  the  tenor ;  it  is  only  one  of  many  ways  by  which  the 
testator  may  show  his  intention  that  the  person  designated  is 
to  act  as  his  executor  (a). 

And  inasmuch  as  no  one  can  assent  to  a  legacy  but  he  that 
has  the  management  of  the  estate,  a  direction  to  a  person  to  pay 
legacies  constitutes  him  executor  according  to  the  tenor  ({^). 

But  a  gift  to  trustees  for  a  specific  purpose,  with  power  only 
to  pay  what  is  vested  in  them  as  trustees  to  the  particular 
persons  for  whose  use  they  hold  it,  does  not  constitute  them 
executors  according  to  the  tenor,  as  they  have  not  a  general 
power  to  receive  and  pay  what  is  due  to  and  from  the  estate^ 
which  is  the  office  of  an  executor  (c). 

So  a  direction  in  a  Will  to  a  person  to  pay  debts  or  funeral 

{h)  Pickering  r.  Towers,  (1767)  2 
Lee,  401. 

(e)  Baddicott  9.  Dalseel,  (1756)  2 
Lee,  294 ;  In  the  Goods  of  Jones, 
(1861)  2  Sw.  &  Tr.  155  ;  In  the  Goods 
of  Fraser,  (1870)  L.  R.  2  P.  &  D.  183  ; 
In  the  Goods  of  Punchard,  (1872)  L.  R. 
2  P.  &  D.  369  ;  In  the  Goods  of  Lowry , 
vhi  9up, 


(^)  Williams  (lOth  ed.)  164. 

(y)  Ibid.  166. 

{z)  In  the  Goods  of  Adamson,<  1875) 
L.  R.  3  P.  &  D.  253  ;  In  the  Goods  of 
Lowry,  (1874)  L.  R.  3  P.  &  D.  157, 
159  ;  In  the  Goods  of  Lush,  (1887)  13 
P.  D.  20. 

(«)  He  J.  M'Kane,  (1887)  21  L.  R. 
Ir.  1. 
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expenses  not  out  of  the  general  estate  but  out  of  a  particular  funeral 
fund  will  not  constitute  bim  executor  according  to  tbe  tenor,  of  a  parti- 
and  tbe  mere  fact  of  tbe  testator  saying  tbat  tbe  sum  of  money  fnsuffident. 
out  of  wbicb  tbe  debts  and  funeral  expenses  are  to  be  paid 
was  all  tbe  property  be  possessed  is  not  sufficient  to  make  it  a 
payment  out  of  tbe  general  estate  (d). 

Wbere  tbere  is  a  gift  of  tbe  wbole  of  tbe  testator's  property 
to  trustees  upon  trust  to  sell  and  pay  funeral  expenses  and 
debts  and  legacies,  tbe  gift  will  constitute  tbem  executors 
according  to  tbe  tenor.  But  wbere,  after  giving  legacies,  tbe 
testator  gave  tbe  residue  of  bis  property  to  trustees  upon 
trust  to  sell  and  pay  funeral  and  testamentary  expenses  and 
debts  and  otber  legacies,  it  was  beld  tbat  tbe  residue  was  a 
particular  fund  and  not  tbe  general  estate,  and  tberefore  tbe 
trustees  were  not  executors  according  to  tbe  tenor  (e). 

Unless  it  can  be  gatbered  from  tbe  terms  of  tbe  Will  tbat  Words  must 
tbe  person  named  trustee  tberein  is  required  to  pay  tbe  debts  generally  to 
of  tbe  deceased,  and  generally  to  administer  bis  estate,  tbe  Jhe^^tate! 
Court  will  not  grant  probate  to  bim  as  executor  according  to 
tbe  tenor  tbereof  (/). 

Wbere  tbere  is  no  person  named  executor,  and  a  person  is  Universal 
appointed  universal  legatee  merely,  witbout  any  directions,  it  merely,'  not 
is  not  tbe  practice  to  decree  probate  to  bim  as  executor  problt^^A 
according  to  tbe  tenor,  but  be  is  entitled  to  administration  executor 
witb  tbe  Will  annexed  (//).  the  tenor. 

An  executor  may  be  appointed  by  necessary  implication  as  Appointment 
"I  will  tbat  A.  B.  be  my  executor  if  C.  D.  will  not."     So  bjrn^a^ 
wbere  a  man  by  Will  directed  that  none  sbould  bave  any  implication. 
dealings  witb  bis  goods  until  bis  son  came  to  tbe  age  of 
eighteen  years  except  J.  S.,  by  tbis  J.  S.  was  beld  to  be  made 
executor  during  tbe  minority  of  tbe  testator's  son.     So  also 
wbere  a  testator,  supposing  bis  brother  to  be  dead,  by  bis 
Will  states :  "  Forasmuch  as  mj  brother  is  dead,  I  make  A.  B. 

{d)  In  the  Goods  of  Toomy,  (1864)  »up. 
S  Sw.  &,  Tr.  562.  (^)  in  the Goodsof  Oliphant,  (1851) 

(0  In  the  Goods  of  Love,  (1881)  7  1    Sw.  &  Tr.  528  ;   In  the  Goods  of 

L.  R.  Ir.  178.  Pryse,  [1904]  P.  301. 

(/)  In  the  Goods  of  Punchard,  ubi 
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my  executor,"  if  the  brother  be  alive  the  brother  shall  be 
executor  (A). 

But  the  office  of  executor  cannot  be  inferred  by  conjecture, 
as  where  a  testator  says :  ''  If  my  son  A.  B.  marry  with  C.  D. 
let  him  not  be  my  executor  "  (i). 

An  executor  according  to  the  tenor  may  be  admitted  to 
probate  jointly  with  an  executor  expressly  nominated  (A:). 

So  also  an  executor  according  to  the  tenor  for  limited 
purposes  may  be  admitted  to  probate  with  an  executor 
expressly  nominated  for  general  purposes  (0- 

A  testator  may  by  Will  authorise  legatees  to  nominate 
executors,  and  probate  will  be  granted  to  persons  nominated 
by  those  so  authorised  (m),  and  a  person  so  authorised  may 
nominate  himself  (n). 

So  also  a  testator  may  empower  the  survivor  of  two 
executors  nominated  by  his  Will  to  appoint  another  to  act 
with  such  survivor  (o) ;  or  may  direct  his  executors  as  such  to 
appoint  another  to  act  with  them,  and  if  they  cannot  agree  on 
the  appointment  they  will  be  entitled  to  probate  with  a  power 
reserved  for  the  third  person  when  appointed;  but  they 
cannot  proceed  to  nominate  until  they  have  themselves 
obtained  probate  (p). 

It  has  already  been  stated  (q)  that  the  executorship  is  trans- 
missible to  the  executor  of  a  sole  or  last  surviving  executor,  and 
that  in  such  a  case  no  new  grant  of  probate  is  required  (r). 

An  appointment  of  executors  may  be  bad  for  uncertainty, 
as  where  the  appointment  is  of  "  any  two  of  my  sons  "  («),  or 
"  one  of  my  sisters"  {t). 

(A)  For  other  instances  see  Williams 
(10th  ed.)  169. 

(i)  GodolphiD,  Pt.  3,  c.  8,  s.  5  ;  and 
see  In  the  Goods  of  Woods,  (1868) 
L.  R.  1  P.  &  D.  556. 

(k)  Grant  tj.  Leslie,  (1819)  3  Phillim. 
116. 

(l)  Lynch  v.  BeUew,  (1820)  3 
Phillim.  424. 

(/«.)  In  the  Goods  of  Cringan,  (1828) 
1  Hagg.  548. 

(n)  In  the  Goods  of  Ryder,  (1861)  2 


Sw.  &  Tr.  127  ;  but  cf.  Re  Sampson, 
[1906]  1  Ch.  435. 

(o)  In  the  Goods  of  Deichman, 
(1842)  3  Curt.  123. 

Qp)  Jackson  v.  Paulet,  (1851)  2 
Robert.  344. 

(j)  A7lt€^  p.  2. 

(r)  Seepoit,  p.  51. 

(«)  In  the  Goods  of  Baylis,  (1862) 
2  Sw.  &  Tr.  613. 

(t)  In  the  Goods  of  Blackwell,  (1877) 
2  P.  D.  72. 
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Sect.  III. — Appointment  of  Executors  in  several  degrees. 

A  testator  may  appoint  several  persons  as  executors  in  Appointment 
several  degrees  ;  as  where  be  makes  his  wife  executrix,  but  if  m  several 
she  will  not  or  cannot  be  executrix,  then  he  makes  his  son  ^^srees. 
executor  ;  and  if  his  son  will  not  or  cannot  be  executor,  then 
he  makes  his  brother,  and  so  on.    In  which  case  the  wife  is 
said  to  be  instituted  executor  in  the  first  degree,  the  son  is  said 
to  be  substituted  in   the  second  degree,  the  brother  to  be 
substituted  in  the  third  degree,  and  so  on  (u). 

The  substituted  executor  cannot  propound  the  Will  till  the  Substitute 

"^      ^  cannot  pro- 

first-named  executor  has  been  cited  to  accept  or  refuse  the  pound  until 

nn      /  \  after  citation. 

omce  (:r). 

If  an  instituted  executor  once  accepts  the  office,  and  after-  Accq)tance 

^  '  of  office 

wards  dies  intestate,  the  substitutes  in  what  degree  soever  are  excludes  all 

1,         1    J   J  /  \  substitutes. 

all  excluded  (2/). 

It  may  be  a  question  of  construction  whether  the  substitu- 
tion was  to  take  place  only  in  the  event  of  the  first  executor 
not  acting  at  all,  or  in  the  case  also  of  his  death  after  having 
taken  probate  (^). 

An  appointment  of  A.  as  executor, and  "in  case  of  his  absence 
on  foreign  duty  "  of  B.  as  executrix,  was  held  to  be  an  appoint- 
ment of  B.  as  substituted  executrix  in  the  event  of  A.'s  absence 
from  the  country  when  the  necessity  for  proving  the  Will  arose, 
although  he  was  in  England  at  the  time  of  the  testator's  death  (a) . 


Sect.  IV. — Hotv  the  appointment  may  he  restricted. 
The  appointment  of  an  executor  may  be  either  absolute  or  Appointment 

nf  pxecutor 

qualified.    It  may  be  absolute  when  he  is  constituted  cer-  ^aybe 
tainly,  immediately,  and  without  any  restriction  in  regard  to  the  ^  j^^J^ed. 
testator's  effects  or  limitation  in  point  of  time.    It  may  be 
qualified  by  limitations  as  to  the  time,  or  place  wherein,  or 

(«)  Williams  (10th  ed.)  171.  1  Hagg.  236  ;  In  the  Goods  of  Johnson, 

(ar)  Smith  v.  Crofts,  (1758)  2  Lee,  (1858)  1  Sw.  &  Tr.  17 ;  In  the  Goods 

557,  of  Foster,  (1871)  L.  R.  2  P.  &  D.  304. 
(y)  Williams  (10th  ed,)  172.  (a)  In  the  Goods  of  Longford,  (1867) 

(4  In  the  Goods  of  Lighton,  (1828)  L.  R.  1  P.  &  D.  468. 

E.  B 
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the  subject-matter  whereon,  the  office  is  to  be  exercised ;  or 
the  creation  of  the  office  may  be  conditional  (b). 

1.  Limitation         1.  Limitation  in  point  of  time — (a)  in  respect  of  the  com- 
time*:°  mencement  of  the  office,  e,g.,  an  appointment  of  executor  to  have 

(a)  in  respect  effect  at  the  expiration  of  five  years  after  the  testator's  death  ; 

of  commence-  ii       j      i-i  •  #  a*     i 

ment ;  or  upon  the  death  or  marriage  of  a  particular  person,  or  upon 

a  particular  person  coming  to  full  age ;  or  the  testator  may 
appoint  the  executor  of  A.  to  be  his  executor,  and  then  if 

(b)  in  respect  he  die  before  A. he  has  no  executor  till  A.  die ; — (b)  in  respect  of 

the  duration  of  the  office,  e.g.,  during  five  years  next  after 
the  testator's  decease,  or  during  the  minority  or  widowhood  or 
until  the  death  or  marriage  of  a  person. 

In  these  cases,  if  the  testator  does  not  appoint  a  person  to 
act  before  the  period  limited  for  the  commencement  of  the 
office  on  the  one  hand  or  after  the  period  limited  for  its 
expiration  on  the  other,  the  Court  may  commit  administration 
to  another  person  until  there  be  an  executor,  or  after  the 
executorship  is  ended  (c). 

2.  Limitation         2.  Limitation  in  point  of  place — e.g.^  the  testator  may 
SaS^^'  ^'       appoint  different  persons  executors  for  properties  situate  in 

different  counties  in  England  or  in  different  parts  of  the 

world  (d). 
Executor  ap-         Where,  however,  a  person  is  appointed  executor  for  a  place 
abroad  only     abroad  he  is  not  entitled  to  probate  in  this  country  (e),  but 
not  entitled  to  ^here  the  testator  has  made  two  Wills  with  separate  executors, 

probate  here.  ^ 

one  Will  relating  to  property  abroad  and  the  other  to  property 
in  England,  probate  should  be  granted  here  of  the  two  docu- 
ments as  together  constituting  the  Will  of  the  deceased  (/). 

3.  Limitation         8.  Limitation  as  to  the  subject-matter — e.g.,  of  particular 
mauer?^^^*    property  such  as  of  the  testator's  plate  and  household  stuff, 

sheep  or  cattle,  leases,  etc.  But  where  a  testator,  after 
giving  specific  legacies,  but  not  disposing  of  the  residue  of  his 
personal  estate,   appointed  his    daughter  executrix    for    all 

(d)  Williams  (10th  ed.)  175.  (<?)  Velho  r.  Leite,  (18G4)  3  6w.  k 

(c)  Ibid.  176.  Tr.  466. 

(d)  Re    Cohen's     Executors    and  (/)  In  the  Goods  of  Harris,  (1870) 
London  County  Council,  [1902]  1  Ch.  L.  R.  ?  P.  &  D.  83. 

187. 
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property  not  named  in  the  Will,  the  Court  refused  to  grant  pro- 
bate to  the  daughter  as  executrix,  on  the  ground  that  the  Court 
cannot  grant  probate  to  an  executor  who  is  precluded  from 
dealing  with  the  property  which  passes  under  the  Will  (g). 

The  same  Will  may  contain  the  appointment  of  one  executor 
for  general  and  another  for  limited  purposes  (h) ;  but  s.  10  of 
the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  replacing  s.  31 
of  the  Conveyancing  and  Law  of  Property  Act,  1881,  does  not 
enable  a  sole  trustee  of  a  Will  to  appoint  by  his  Will  special 
executors,  for  the  purpose  of  executing,  in  continuation  to 
himself,  the  trusts  of  the  Will  of  the  original  testator  (t). 

But  although  a  testator  may  appoint  separate  executors  of  Qnoadcredi- 
distinct  parts  of  his  property,  and  may  divide  their  authority,  tinction 
yet  quoad  creditors,  they  are  all  to   be  considered  as  one  generaUnd 
executor,  and  mav  be  sued  as  one  executor  (A:).  limited  np- 

,         pomtmcDt 

4.  The  appointment  may  be  conditional.  The  condition  4  condi- 
may  be  precedent,  as  for  instance  on  the  person  nominated  ^^^onai. 
giving  security  to  pay  the  legacies,  or  on  his  payment  to  the 
other  executors  of  the  debts  which  he  owes  the  testator,  or  on 
his  proving  the  Will  within  a  certain  time ;  or  the  condition 
may  be  subsequent,  as  if  the  person  nominated  does  some  act 
on  the  happening  of  which  the  appointment  is  determined  or 
another  person  is  substituted  (I), 

Sect.  5. — Of  the  transmissibility  of  the  office  of  Executoi\ 

If  there  be  a  sole  executor,  whether  originally  so  appointed,  Executor  of 
or  becoming  such  by  survivorship,  who  proves  the  Will,  the  ^  ®  executor, 
executor  of  such  executor  is  to  all  intents  and  purposes  the 
executor  and  representative  of  the  first  testator.     So  long  as  chain  of 
the  chain  of  representation  is  imbroken  by  any  intestacy,  the  [fon^ntinues 
ultimate  executor  is  the  representative    of  every  preceding  until  broken 
testator.    But  if  the  first  executor  should  die  without  having  First  executor 
proved  the  Will  the  executorship  is  not  transmissible  to  his  ™"^*  J^t7,?., 

^  ^  provedjWilL 

iff)  In  the  Goods  of  Wakeham,  (1872)  (t)  Be  Parker's  Trusts,  [1894]  1  CK 

L.  R.  2  P.  &  D.  395.  707. 

(A)  Lynch     r.     BeUew,     (1820)    3  (Jk)  Williams  (10th  ed.)  178, 

Phillim.  424.  (l)  Ihid. 

E   2 
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executor,  but  is  wholly  determined.  Hence  it  follows  that  if 
the  person  appointed  executor  dies  before  the  testator  there 
must  be  administration  cum  testamento  annexo  (m). 

The  rule  is  the  same,  though  the  original  probate  was  a 
limited  one  (n),  but  a  limited  probate  formerly  taken  out  to 
the  Will  of  a  married  woman  did  not  continue  the  chain 
of  representation  under  the  general  probate  of  the  Will  of  the 
original  testator  (o). 

Since  the  stat.  20  &  21  Vict.  c.  77,  s.  79,  where  any  person 
renounces  probate,  his  right  in  respect  of  the  executorship 
wholly  ceases  and  the  representation  devolves  as  if  he  had  not 
been  appointed  executor  (p) ;  and  21  &  22  Vict.  c.  95,  s.  16, 
provides  that  whenever  an  executor  survives  the  testator  but 
dies  without  having  taken  probate,  and  whenever  an  executor 
is  cited  to  take  probate  and  does  not  appear  to  such  citation, 
his  right  in  respect  of  the  executorship  shall  wholly  cease, 
and  the  representation  to  the  testator,  and  the  administration 
of  his  effects,  shall  and  may,  without  any  further  renunciation, 
go,  devolve,  and  be  committed  in  like  manner  as  if  he  had  not 
been  appointed  executor. 

Consequently  where  an  executor  to  whom  power  has  been 
reserved  survives  his  acting  co-executor  and  does  not  appear 
to  a  citation  the  chain  of  executorship  will  be  continued  in  the 
executors  of  the  acting  executor  without  any  fresh  grant  from 
the  Court  (q). 

The  administrator  of  an  executor  is  merely  an  officer  of 
the  Court  and  has  no  privity  or  relation  to  .the  original 
testator.  But  the  administrator  durante  viinon  (Btate  of  the 
executor  of  an  executor  is  the  representative  of  the  first 
testator ;  for  such  an  administrator  is  in  loco  exccutoris  (r).  So 
also  if  administration  cxivi  testamento  annexo  has  been  granted 
under  letter  of  attorney  for  the  use  or  benefit  of  another  it  is 


(w)  WiUiams  (10th  ed.)  180  et  seq, 

(/t)  In  the  Goods  of  Beer,  (1851)  2 
Bobert.  349. 

(tf)  In  the  Goods  of  Bayne  (1858),  1 
Sw.  &  Tr.  132. 

(p)  Pottj  p.  55. 


(^)  In  the  Goods  of  Noddings,  (1860) 
2  Sw.  &  Tr.  15 ;  In  the  Goods  of 
Lorimer,  (1862)  2  Sw.  k  Tr.  471,  473  ; 
In  the  Goods  of  Reed,  [1896]  P.  129. 

(r)  Williams  (10th  ed.)  181. 
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the  same  thing  as  if  the  executor  had  proved  the  Will  himself, 
and  the  chain  of  representation  remains  unbroken  (s). 

Sect.  6. — Of  Renunciation  or  Acceptance  of  office. 

The  executor  named  in  the  Will  cannot  be  compelled  to  Executor  can- 
accept  the  office,  even  though  in  the  lifetime  of  the  testator  ^11^^  ^^' 
he  had  agreed  to  accept  the  oflSce  (t).    Moreover,  the  Public  accept  office. 
Trustee  if  appointed  executor  is  in  certain  cases  prohibited 
by  statute  from  accepting  the  office  {tt). 

By  stat.  21  Hen.  VIII.  c.  5,  s.  8,  power  was  given  to  the  Executormay 

\%fk  01  fitful  fxi 

Ordinary  to  cite  the  executor  to  take  or  refuse  probate,  which  accept  or 

power  was  transferred  to  the  Court  of  Probate  by  s.   23  of  J^eEusepro- 
the  Court  of  Probate  Act,  1857,   and  is  now  vested  in  the 
Probate  Division  of  the  High  Court  of  Justice. 

No  action  will  lie  for  neglect  to  take  out  probate ;  the  only  No  action  for 

remedy  is  by  citing  the  executor  in  the  Probate  Division  {u).  ^e^pro^te. 

By  stat.  21  &  22  Vict.  c.  95,  s.  16,  whenever  an  executor  On  non- 
named  in  a  Will  is  cited  to  take  probate,  and  does  not  appear  ^p^^^ 
to  such  citation,  the  right  of  such  person  in  respect  of  the  tiongoesasif 

°  ^  ^  executor  had 

executorship  shall  wholly  cease,  and  the  representation  to  not  been 
the  testator,  and  the  administration  of  his  effects,  shall  and  ^^^^^ 
may,  without  any  further  renunciation,  go,  devolve,  and  be 
committed  in  like  manner  as  if  such   person  had  not  been 
appointed  executor. 

If  an  executor  once  elects  to  accept  the  office  he  cannot  After  electing 
afterwards  renounce  or  refuse  probate;  and  in  spite  of  his  ^^tor can- 
renunciation,  and  the  consequent  appointment  of  an  adminis-  ^^^  renounce : 
trator,  he  will  remain  liable  to  be  sued  as  executor  both  at 
law  and  in  equity  (x). 

His  renunciation,  after  intermeddling,  being  invalid,  he  may  retract 
will  be  allowed  to  retract  it  and  prove  the  Will,  and  any  nunciation. 
appointment  of  an  administrator  will  be  revoked  Q/). 

(*)  WiUiams  (lOth  ed.)  181 ;  In  the  («)  Be  Stevens,  [1898]  1  Ch.  1G2, 

■Goods  of  Murguia,  (1884)  9  P.  D.  236.  177.  per  Vaughan  Williams,  L.J. 

(t)  Doyle  r.  Blake,  (1804)  2  Scho.  &  (a?)  Williams  (10th  ed.)  200. 

Lef.  231,  239.  (y)  In  the  Goods  of  Badenach,  (1864) 

(tf)  6   Edw.   VII.  c.   55,   8.  2  (4).  3  Sw.  &  Tr.  465. 
i^ee  Appendix. 
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After  inter-  Where  the  executor  has  intermeddled  and  \vill  not  take 

t^attachS*^  upon  himself  probate  of  the  Will,  the  Court  will  issue  a 
for  not  taking  citation  calling  upon  him  within  a  time  limited  to  enter  an 

probate :  . 

appearance  in  the  registry,  and  to  take  upon  himself  the 
probate  and  execution  of  the  Will.  In  case  of  disobedience  to 
the  citation,  the  Court  will  make  a  peremptory  order  upon  him 
to  take  probate  within  a  specified  time,  and  condemn  him  in 
the  costs,  and  on  failure  to  comply  with  the  peremptory 
order  the  Court  will  on  motion  order  a  writ  of  attachment  to 
issue  to  compel  him  to  answer  for  his  contempt  (z). 
also  liable  to  Moreover,  stat.  55  Geo.  III.  c.  184,  s.  37,  enacts  that  '*  if 

penaties.        ^^^  person   shall  take  possession  of,   and  in  any  manner 

administer,  any  part  of  the  personal  estate  and  effects  of  any 
person  deceased,  without  obtaining  probate  of  the  Will  or 
letters  of  administration  of  the  estate  and  effects  of  the 
deceased,  within  six  calendar  months  after  his  or  her  decease, 
or  within  two  calendar  months  after  the  termination  of  any 
suit  or  dispute  respecting  the  Will  or  the  right  to  letters  of 
administration,  if  there  shall  be  any  such,  which  shall  not  be 
ended  within  four  calendar  months  after  the  death  of  the 
deceased,  every  person  so  offending  shall  forfeit  the  sum  of 
one  hundred  pounds,  and  also  a  further  sum  at  and  after  the 
rate  of  ten  pounds  per  centum  on  the  amount  of  the  stamp 
duty  payable  on  the  probate  of  the  W^ill  or  letters  of  adminis- 
tration of  the  estate  and  effects  of  the  deceased." 

The  penalty  is  now  one  hundred  pounds  or  double  the 
amount  of  duty  chargeable  according  as  the  Commissioners 
elect,  which  is  a  debt  due  to  the  Crown,  and  is  recoverable  by 
any  of  the  ways  or  means  in  force  for  the  recovery  of  probate, 
legacy,  or  succession  duty  (a). 
What  will  Whatever  acts  will  make  a  man  liable  as  executor  de  son  tort 

election  tr)       ^^U  be  deemed  an  election  of  the  executorship.    Moreover, 
accept  office.    ^]iatever  shows  an  intention  to  take  upon  himself  the  executor- 
ship will  be  sufiScient  (b).    A  statement  by  him  in  answer  to 

(r)  Mordaunt  r.  Clarke,  (1868)  L.fL  r.  New  York  Breweries  Co.,  [1898]  1 

1  P.  &  D.  592.  Q.  B.  205  ;   [1899]  A.  C.  62. 

(fl)  See  44  Vict.  c.  12,  8.  40  ;  57  &  58  (h)  Long  r.  Symes,  (1832)  3  Hagg. 

Vict.  c.  30,  8.  8  (1),  (5),  (6) ;  Att.-Gen.  774. 
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an  inquiry  by  a  creditor,  that  he  is  an  executor,  and  that  the 
Will  has  been  proved,  will  render  him  liable  as  an  executor  (c). 

Taking  the  oath  as  executor  is  not  to  be  considered  as  an  Oath  as 
intermeddling  such  as  to  preclude  renunciation  (rf),  but  an  norpreciu^ 
executor  cannot  renounce  after  he  has  taken  probate  (e).  renunciation. 

The  present  practice  is  that  the  executor  intending  to  Practice  as  to 

.,  -  .  •   ^'         •       ^1       renouncing. 

renounce  signs  the  common   form  of  renunciation  m    the 
presence  of  a  witness  (/),  and  the  form  is  then  filed  in  the 
registry  of  the  Probate  Division.    It  need  not  be  under  seal, 
but  if  sealed  it  is  liable  to  10«.  stamp  duty  (p).     A  renunciation  Until  filed 
does  not  exist  as  an  effective  instrument  until  it  has  been  ^n^be  wiih^ 
recorded,  and  until  it  is  filed  it  may  be  withdrawn  (h).  drawn. 

Where  the  executor  is  out  of  England  an  authority  to 
renounce  by  power  of  attorney  may  suflfice  (e) . 

An  executor  cannot    in    part    refuse.    He  must   refuse  Executor 
entirely  or  not  at  all,  even  in  the  case  of  his  testator  being  r^ounce.^*^ 
executor  to  another  person  {k). 

Under  20  &  21  Vict.  c.  77,  s.  79,  after  renunciation  the  After  renun- 
rights  of  executorship  wholly  cease,  and  the  representation  of  as  executor 
the  testator  and  the  administration  of  his  effects  shall  and  may  ^^^^^^^  ^^®*^- 
go,  devolve,  and  be  committed  in  like  manner  as  if  the  person 
renouncing  had  not  been  appointed  executor. 

Under  the  old  law,  where  all  the  executors  of  a  Will  Wh«n  Court 

will  allow 

renounced,  and  administration  had  been  granted,  the  renuncia-  retraction  of 

,.  ijj.T_ixjvi.i.  J.  J    renunciation, 

tion  could  not  be  retracted,  but  where  some  executors  proved 
and  others  renounced,  those  who  had  renounced  were  allowed 
to  retract,  as  they  could  then  be  let  in  without  altering 
the  devolution  of  the  representation.  The  old  practice  is  not 
abrogated  by  the  above  Act,  and  where  one  of  two  executors 
absconded    after    taking    probate    the    Court    allowed    his 

(0  Vickers  r.  Bell,  (1864)  10  Jur.  (Uth  ed.)  p.  895. 

K.  8.  376.  (jf)  Tr.  &  Coo.  P.  P.  (14th  ed.)  p.  202. 

(d)  McDonnell  r.  Prendergast,  (1830)  (/i)  Williams  (10th  ed.)  204  ;  In  the 
3  Hagg.  216  ;  Long  r.  Symes,  (1832)  3  Goods  of  Morant,  (1873)  L.  R.  3  P.  & 
Hagg.  774  ;    Jackson    v.  Whitehead,  D.  151. 

(1821)  3  Phillim.  577  ;  Mohamidu  t.  (t)  In  the  Goods  of  Bosser,  (1864)  3 

Pitchey,  [1894]  A.  C.  437,  443.  Sw.  &  Tr.  490. 

(e)  In  the  Goods  of  Veiga,  (1862)  32  (k)  Williams  (10th  ed.)  204  ;  Brooke 
L.  J.  P.  M.  &  A.  9.  r.  Haymes,  (1868)  L.  R.  6  Eq.  25,  30. 

(/)  Form  No.  247,  Tr.  &  Coo.  P.  P. 
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take  adminis- 
tration in 
another 
character. 


co-executor  who  had  renounced  to  retract  his  renunciation 
and  take  probate  (Q.  The  retraction  will  not  be  allowed 
unless  it  can  be  shown  that  it  will  be  for  the  benefit  of  the 
estate  or  of  those  interested  under  the  Will  (m). 

By  rule  50,  P.  E-  (Non-Contentious  business)  "  no  person 
who  renounces  probate  of  a  Will  or  letters  of  administration  of 
the  personal  estate  and  effects  of  a  deceased  person  in  one 
character  is  to  be  allowed  to  take  a  representation  to  the 
deceased  in  another  character."  But  this  rule  is  merely  for 
the  guidance  of  the  registry,  and  is  capable  of  modification  by 
the  Court  on  sufficient  reason  being  shown  (n). 


(0  Tn  the  Goods  of  Stiles,  [1898]  P.      L.  R.  3  P.  &  D.  113. 
12.  {n)  In  the  Goods  of  Loftus,  (1864)  3 

(///)  In  the  Goods  of  Gill,  (1873)      Sw.  &  Tr.  307. 


CHAPTER  HL 


OF  AN   EXECUTOR   "  DE   SON   TORT." 


If  one  who  is  neither  executor  nor  administrator  inter-   Whatconsti- 
meddles  with  the  goods  of  the  deceased,  or  does  any  other  act  executor  de 
characteristic  of  the  office  of    executor,  he  thereby  makes  *^''^^'''^- 
himself  what  is  called  in  the  law  an  executor  of  his  own  wrong, 
or  more  usually  an  executor  de  son  tort  (a). 

When  a  man  has  so  acted    as  to    become  in  law  an  Liability  of 
executor  de  son  toi*ty  he  thereby  renders  himself  liable,  not  dewntoH, 
only  to  an  action  by  the  rightful  executor  or  administrator,  but 
also  to  be  sued  as  executor  by  a  creditor  of  the  deceased,  or  by 
a  legatee  (Jb), 

The  following  points  were  resolved  in  Read's  case  (c) : —        UciuTx  case. 

1.  "  When  no  one  takes  upon  him  to  be  executor,  nor  any  intermedd- 
hath  taken  letters  of  administration,  there  the  using  of  the  before^ght- 
goods  of  the  deceased  by  any  one,  or  the  taking  of  them  into  ^"^  exwjutor 
his  possession,  which  is  the  office  of  an  executor  or  ad  minis-  office,  or 
trator,  is  a  good  administration  to  charge  them  as  executors  of  adminis- 
of  their  wrong ;  for  those  to  whom  the  deceased  was  indebted  ^^*^^^"- 

in  such  case  have  not  any  other  against  whom  they  can  have  an 
action  for  recovery  of  their  debts." 

2.  "  When  an  executor  is  made,  and  he  proves  the  Will,  or  (Joo<is  taken 
takes  upon  him  the  charge  of  the  Will,  and  administers  in  sion^of^Hghu 
that  case,  if  a  stranger  takes  any  of  the  goods,  and,  claiming  are^Sete?n 
them  for  his  proper  goods,  uses  and  disposes  of  them  as  his  his  hands. 
own  goods,  that  doth  not  make  him  in  construction  of  law  an 
executor  of  his  wrong,  because  there  is  another  executor  of 

right  to  whom  he  may  charge,  and  these  goods  which  are  in 
such  case  taken  out  of  his  possession  after  that  he  hath 
administered,  are  assets  in  his  hands ;  but  although  there  be 

(a)  WiUiams  (10th  ed.)  183.  (0  (1600)  5  Rep.  33  b. 

(V)  Williams  (10th  ed.)  190. 


58 


EXECUTORS. 


Yet  stranger 
expressly 
claiming  to 
act  as  execu- 
tor may  be 
charged  as 
executor  de 
son  tort. 


As  to  goods 
takeu  by 
stranger 
before  execu- 
tor has  taken 
office. 


Taking  pos- 
session of 
foreign  assets 
only  not  sufti- 
cient. 

What  acts 
constitute 
executor  de 
son  tort  is 
question  of 
law. 


Acts  of  kind- 
ness or 
charity. 
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an  executor  who  administers,  yet  if  the  stranger  takes  the 
goods,  and  claiming  to  be  executor,  pays  debts,  and  receives 
debts,  or  pays  legacies  and  intermeddles  as  executor,  there, 
for  such  express  administration  as  executor,  he  may  be 
charged  as  executor^ of  his  own  wrong,  although  there  be 
another  executor  of  right." 

3.  ''In  the  case  at  bar,  when  the  defendant  takes  the 
goods  before  the  rightful  executor  hath  taken  upon  him,  or 
proved  the  Will,  in  this  case  he  may  be  charged  as  executor  of 
his  own  wrong,  for  the  rightful  executor  shall  not  be  charged 
but  with  the  goods  which  cometh  to  his  hands  after  he  takes 
upon  him  the  charge  of  the  Will." 

Taking  possession  of  foreign  assets  without  taking  posses- 
sion of  any  of  the  English  assets  will  not  constitute  a  person 
executor  de  son  tort  (d). 

The  question  of  fact  whether  the  person  charged  as 
executor  de  son  tort  took  possession  of  effects  of  the 
deceased  and  acted  or  intermeddled  is  for  the  jury  ;  but  when 
the  facts  are  established,  the  result  from  them — whether  they 
constitute  an  executor  de  son  tort — is  a  matter  of  law  for  the 
judge  to  decide  (c). 

Although  the  slightest  circumstance  of  intermeddling  will 
make  a  person  executor  deson  tort  (/),  yet  there  are  many  acts 
which  a  stranger  may  perform  without  incurring  the  hazard 
of  being  involved  in  such  an  executorship ;  such  as  locking  up 
the  goods  for  preservation,  directing  the  funeral  in  a  manner 
suitable  to  the  estate  which  is  left  and  defraying  the  expenses 
of  such  funeral  himself  or  out  of  the  deceased's  effects,  making 
an  inventory  of  his  property,  feeding  his  cattle,  repairing  his 
houses,  or  providing  necessaries  for  his  children ;  for  these  are 
offices  merely  of  kindness  and  charity  (g). 

A  man  who  pays  the  debts  of  the  deceased,  or  the  fees 
about  proving  his  Will,  with  his  own  money  does  not  thereby 
constitute  himself  executor  de  son  tort  (h), 

(d)  Beavan  tr.  Lord  Hastings,  (1856)  see  per  BuUer,  J.,  in  Padget  r.  Priesti 

2  K.  &  J.  724.  uH  sup. 

(0  Padget  r.  Priest,  (1 787)  2  T.  R.  97.  (y)  Williams  (10th  ed.)  1 87. 

(/)  Williams  (10th  ed.)  183  ;  and  (/<)  Williams  (10th  ed.)  186. 
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So  the  giving  by  the  widow  of  the  deceased  of  a  promissory 
note  for  the  amount  of  a  debt  which  was  owing  from  the 
deceased  was  held  not  to  constitute  the  widow  executrix  de  son 
tort  (i). 

A  single  act  of  wrong,  without  proof  of  acting  at  the  time  A  solitary  act 

...  .  ^'  wrong, 

in  the  character  of  executor,  is  insufficient,  as  for  instance  the  without  proof 
return  of  goods  sold  to  the  intestate  but  not  paid  for  on  the  ex^tor^  i^ 
application  of   the  vendor  to  the  widow  of  the  deceased  in  not  sufficient, 
satisfaction  of  his  demand  {k),  or  taking  or  retaining  possession 
of  the  goods  of  the  deceased  under  a  claim  of  title  (Q  or  under 
a  mistake  as  to  the  ownership  (m). 

So  if  a  man  takes  the  goods  of  the  deceased  and  sells  or  Nor  purchas- 
hands  them  to  another,  this  shall  charge  the  former  but  not  ing  goods 
the  latter  as  executor  de  son  tort,  in  the  absence  of  collusion,  g^^^tor  de 
although  the  latter  acted  knowingly  (n).  *<»«  ^^''^• 

So  also  a  creditor  who  obtains  payment  of  his  debt  from  Nor  obtaining 

payment  or 

an  executor  de  son  tort,  or  takes  over  from  him  assets  cf  the  satisfaction  of 

deceased  at  a  valuation  in  satisfaction  of  his  debt,  does  not  ^^  executo 

thereby  become  executor  de  son  tort  (o).  ^^  *^'*  ^^' 

So  long  as  there  is  an  executor  living  who  has  acted,  whether  Agent  of  exe- 

cutoL*  con- 

he  has  proved  the  Will  or  not,  a  person  dealing  with  the  goods  tinning  to 
of  the  testator  as  agent  of  the  executor  cannot  be  treated  as  ^^th^^of^  his 
an  executor  de  son  tort,  but  if  he  continue  to  act  after  the  death  principal. 
of  the  sole  or  last  surviving  executor  he  may  be  so  charged  (jp). 

If  a  person  intending  to  take  out  administration  employs  an  Agent  of  per- 
agent  to  collect  the  debts  or  sell  the  goods  of  the  deceased,  and  touke  adm?? 
he  does  so,  and  the  principal  dies  before  taking  out  administra-  dWnff^l^"ore^ 
tion,  they  are  both  executors  de  son  tort.     The  doctrine  that  the  ^°*ng  so. 
possession  of  an  agent  is  the  possession  of  a  principal  has  no 
application  to  the  case  of  a  wrong-doer  {q). 

(0  Serle  r.  Wentworth,  (1838)  4  M.  see  Hill  r.  Curtis,  (1865)  L.  R.  1  Eq.  90. 

&  W.  9.  (<i)  HurseU  r.  Bird,  (1892)  65  L.  T. 

(*)  Mountfoi^  r.  Gibson,  (1804)  4  709. 

East,  441.  (^)  HaU  r.    Elliott,   (1791)   Peake 

(0  Femings  r.  Jarrat,  (1795)  1  Esp.  N.  P.  C.  119  ;  Sykes  r.  Sykes,  (1870) 

N.  P.  C.  336.  L.  R.  5C.  P.  113. 

(w)  Williams  (10th  ed.)  189.  (^)  Sharland  v.   Mildon,  (1846)  5 

(«)  Williams  (10th  ed.)  188  ;  PauU  Hare,  469  ;  Hill  r.  Curtis,  (1865)  L.  R. 

r,  Simpson,  (1846)  9  Q.  B.  365  ;  and  1  Eq.  90,  100. 
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After  administration  has  been  committed  to  an  executor  de 
8011  toi't  he  may  still  be  charged  as  executor  de  son  tort  for  the 
goods  previously  administered  by  him  (r).  The  relation  back  of 
letters  of  administration  exists  only  for  the  benefit  of  the 
estate  by  enabling  the  administrator  to  recover  against  those 
who  interfere  with  it  («). 

Under  the  stat.  43  Eliz.  c.  8,  a  person  who  procures 
administration  to  be  granted  to  a  stranger  of  mean  estate  and 
not  of  kin  to  the  intestate  in  order  by  deed  of  gift  or  letter  of 
attorney  to  obtain  the  estate  of  the  intestate  into  his  own 
hands  to  the  defrauding  of  creditors  is  constituted  executor  de 
son  tort  to  the  extent  of  any  goods  so  obtained,  or  any  debt 
released  or  discharged,  without  valuable  consideration  of  the 
value  of  the  same  goods  or  debt  or  near  thereabout  (f). 

Though  an  executor  de  son  tort  cannot  by  his  own  wrongful 
act  acquire  any  benefit,  yet  he  is  protected  in  all  acts,  not  for 
his  own  benefit,  which  a  rightful  executor  may  do.  And 
accordingly,  if  he  pleads  properly,  he  cannot  be  made  liable 
beyond  the  extent  of  the  goods  which  he  has  administered,  and 
therefore  under  a  plea  of  plene  administravit  he  shall  not  be 
charged  beyond  the  assets  come  to  his  hands,  and  in  support 
of  the  plea  he  may  give  in  evidence  payments  by  himself  of 
debts  of  the  deceased  of  equal  or  superior  degree,  and  even  after 
action  brought  he  may  dispose  of  the  assets  in  discharging  a 
debt  of  higher  degree  {n). 

An  executor  de  son  tort  can  get  his  discharge  from  the 
rightful  executor  or  administrator  before  action  brought,  but 
he  cannot  discharge  himself  from  the  debt  of  a  creditor  by 
delivering  over  the  assets  to  the  rightful  executor  or  adminis- 
trator after  action  brought,  because  the  creditor  would  be  in  a 
worse  position ;  he  would  have  to  bring  a  second  action 
against  the  rightful  executor  or  administrator  (.r). 

The  rule  in  equity  is  the  same ;  so  that  if  an  executor  de 


(r)  Laury  r.  Aldred,  (1612)  2  Brownl. 
185. 

(«)  Morgan  r.  Thomas,  (1853)  17 
Jur.  283  ;  and  secpogt.  p.  194. 

(0  See  Coote  r.  Whitiington,  (1873) 


L.  K.  16  Eq.  534,  544. 

(m)  Williams(10thed.)  191,192;  Oxen- 
ham  r.  Clapp,  (1831)  2  B.  &  Ad.  309. 

(jtf)  Oxenham  r.  Clapp.  vbl  nup,  314  ; 
Hill  r.  Curtis,  nhi  sup. 
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son  toH  can  prove  a  settled  account  with  the  rightful  represen-  account  with 
tative  before  suit,  it  is  a  sufficient  answer  to  an  action  against  sentative 
him  for  an  account  (y) .  ^^^'"  ''^"^"- 

Although  an  executor  de  son  tort  is  liable  at  the  suit  of  a  Not  liable  to 
creditor  to  an  account  in  equity  for  such  assets  as  it  is  alleged  f^oimt 
he  has  received,  he  is  not  liable  to  a  general  account  unless  he  »i"i^^e  has 
has  received  everything  {z).  everything. 

Tn  an  action  for  a  debt  of  the  testator  the  lawful  executor  Lawful  execu- 
may  be  joined  in  the  action  against  the  executor  de  son  tort,  sued  jointly 
or  they  may  be  sued  severally,  but  a  lawful  administrator  "^^^onll^^T^ 
cannot  be  so  joined  (a).  *^f«f' . ,   , 

^  ^  administrator. 

An  executor  de  son  tort  cannot  retain  for  his  own  debt,  He  cannot 
otherwise  every  creditor  of  the  deceased  would  contend  to  ownTJbt,*^^^ 
make  himself  executor  of  his  own  wrong  to  satisfy  himself  by 
retainer  {h). 

Nor  can  he  retain  though  he  be  a  creditor  of  a  higher 
degree  (r).  But  if  he  afterwards,  even  pendente  lite,  obtains 
administration,  he  may  retain  {d). 

If  the  rightful  executor  or  administrator  bring  an  action  of  Against  right- 
trover  or  trespass  against  the  executor  de  son  tort,  the  latter  tative  he  may 
may  give  in  evidence  in  mitigation  of   damages  payments  deu^cepay- 
made  by  him  in  the  rightful  course   of  administration  (e).  mentsindue 

,  .         ,  course  of  afi- 

But  this  recouping  in  damages  can  only  be  allowed  to  the  ministration ; 
executor  de  son  tort  in  cases  where  there  are  sufficient  assets  to  but  only  if 

assets  sum- 

satisfy  all  the  debts  of  the  deceased  ;  for  otherwise  the  rightful  cient  to  satisfy 
executor  or  administrator  would  be  precluded  not  only  from 
giving  preference  to  one  creditor  over  others  of  equal  degree, 
which  is  one  of  the  privileges  of  his  office,  but  also  from  satis- 
fying his  own  debt  in  priority  to  all  those  of  equal  degree 
by  way  of  retainer  (/). 

Where  the  executor  de  son  tort  is  really  acting  as  executor  in  Transactions 
the  due  course  of  administration,  and  the  party  with  whom  ^^^ 

(y)  Hill  r.  Curtis,  nbi  sup,  B.  &  Ad.  309,  313. 

(r)  Coote    r.    Whittington,    (1873)  (c)  Curtis  v.  Vernon,  (1790)  3  T.  R. 

L.  R.  16  Eq.  534.  587. 

(a)  Williams  (10th  ed.)  191.  (d)  Williams  (10th  ed.)  193. 

{h)  Coulter's  Case,  (1599)  5  Co.  30  a  ;  (<?)  See  poH,  p.  141. 

and  see  Oxenham  r.  Clapp,  (1831)  2  (/)  Williams  (10th  ed.)  195. 


62 


KXECUTORS. 


Mny  plead 
Statute  of 
Limitations. 

Cannot  be 
compelled  to 
take  fSfrant  uf 
administra* 
tion. 


Liability  of 
his  ezecntor 
on  original 
contractR. 

Liability  of 
infant. 


he  deals  has  fair  reason  for  supposing  that  he  has  authority 
to  act  as  such,  his  acts  shall  bind  the  rightful  executor  and 
shall  alter  the  property  (g). 

An  executor  de  son  tort  is  entitled  to  plead  the  Statute  of 
Limitations  Qi). 

Although  an  executor  after  an  act  of  administration 
cannot  refuse  to  accept  the  executorship  and  take  probate,  yet 
an  executor  de  son  toi't  cannot  be  compelled  to  take  a  grant 
of  letters  of  administration  (t). 

The  executor  of  an  executor  de  son  tort  is  not  liable  for 
a  breach  of  contract  committed  by  the  person  with  whose 
property  the  executor  de  son  tort  has  intermeddled  (A). 

It  has  been  held  that  an  infant  cannot  be  made  liable  to 
account  where  he  has  acted  as  administrator  under  an  im- 
proper grant  to  him  (Z),  nor  where  being  appointed  executor 
he  has  acted  but  never  proved  the  Will  on  coming  of  age  (m) ; 
but  where  a  breach  of  trust  has  been  committed  by  an  infant 
connected  with  his  proceedings  as  to  the  estate,  an  inquiry 
should  be  directed  as  to  all  the  circumstances,  since  there  may 
be  circumstances  under  which  he  might  be  made  liable  for 
moneys  received  by  him,  though  received  before  he  came  of 
age  (n). 


(^)  Thompson  r.  Harding,  (1853)  18 
Jnr.  58  ;  seepoJtt^  p.  141. 

(70  Webster  v.  Webster,  (1804)  10 
Ves.  93 ;  Doyle  r.  Foley,  [1903]  2  I.  R. 
i)5. 

(0  Williams  (10th  ed.)  347. 

(A)  Wilson  r.  Hodson,  (1872)  L.  R. 


7  Ex.  84. 

(0  Hindmareh  v.  Southgate,  (1827) 
3  Russ.  324. 

(m)  Stott  r.  Meanock,  (1862)  31 
L.  J.  Ch.  746. 

(«)  Be  Games,  (1885)  31  C.  D.  151. 


CHAPTER  IV. 

WHAT   THK    EXECUTOR   MAY   DO   BEFORE    PROBATE. 

Since  the  executor  derives  all  his  interest  from  the  Will  what  execu- 
itself,  and  the  property  vests  in  him  from  the  moment  of  before  pro- 
the  testator's  death,  and  the  probate  is  merely  the  authenti- 
cated evidence  of  his  title,  it  follows  he  may  do  almost  all  the 
acts  which  are  incident  to  his  office,  except  only  some  of  those 
which  relate  to  suits.  He  may  take  possession  of  and  sell, 
assign,  and  dispose  of  the  testator's  effects,  pay  or  release 
debts,  and  may  distrain  for  rent  due  to  the  testator.  He  may 
also  assent  to,  or  pay,  legacies,  and  the  assent  is  good  though 
he  die  before  probate.  So  all  payments  made  to  him  are 
good,  and  shall  not  be  defeated  though  he  dies  and  never 
proves  the  Will  (a). 

But  although  an  executor  may  before  probate  by  assign-  ^"^^^^^f'^  ^* 
ment  of  a  term  for  years  or  other  chattel  of  a  testator,  or  by  support  title 
an  assent  to  a  specific  legacy,  give  a  valid  title  to  the  assignee  gp^^f"^' 
or  legatee,  yet,  if  it  be  necessary  to  support  that  title  by  ^^s^^^- 
showing  the  right  to  make  the  assignment,  or  give  the  assent, 
this  can  only  be  effected  by  producing  the  probate,  or  should 
the  executor  die  after  the  assignment  or  assent,  without  having 
obtained  probate,   letters   of  administration   cum  testamento 
annexo  must  be  produced  instead  ({)).     Again,  although  an  Purchaser  not 

J.  v^  £  vxi  •  1.J'  bound  to  pay 

executor  can  before  probate  make  an  assignment  and  give  a  purchase 
receipt  for  purchase  money,  yet  a  purchaser  is  not  bound  to  pay  "^'^^J^c^" 
the  purchase  money  till  probate,  because  till  the  evidence  of  tio»i  <>* 

probate. 

title  exists  the  executor  cannot  give  a  complete  indemnity  (c), 
as  a  Will  of  late  date  might  be  found,  or  probate  might  be  re- 
fused on  the  ground  that  it  was  made  under  undue  influence. 

(a)  See  WiUiams  (10th  ed.)  220  et  516. 

9rq.  (r)  Williams  (10th  ed.)  222  ;  and  see 

(ft)  WiUiams  (10th  ed.)  221  ;  and  see  Newton  r.  Metropolitan  Railway  Co., 

Johnson  v.  Warwick,  (1866)  17  C.  B.  (1861)  1  Dr.  &  Sm.  583. 
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Executor  can-  An  executor  cannot  maintain  (i.e.,  prosecute  to  a  successful 
action^in  *"^  Conclusion)  actions  before  probate  unless  such  as  are  founded 
reprcsenta-      qjj  jjjg  actual  possession  ;  for  in  actions  where  he  sues  in  his 

tivc  character  -^  ' 

without  pro-  representative  character  he  may  be  compelled,  by  the  course 
probate.  of  pleading,  to  produce  the  letters  testamentary  at  the  trial,  or 

in  some  cases  by  an  application  to  the  Court  at  an  earlier 

stage  of  the  cause;  and  in  those  actions  where  he  sues  in  his 

individual  capacity,  relying  on  his  constructive  possession  as 

executor  {Le.,  the  possession  in  law  arising  from  the  property 

in  the  goods),  although  he  does  not  name  himself  as  executor, 

yet,  generally  speaking,  it  will  be  necessary  for  him  to  prove 

himself  executor  at  the  trial,  which  he  can  only  do  by  showing 

the  probate  (d). 

Pioceetiin^s  Although  the  executor  suing  as  such  may  commence  the 

atTnsTance  of  ^ction  before  probate,  yet  if  the  defendant  does  not  dispute 

defendant        ^he  plaintiff's  title,  and  is  ready  to  pay  what  is  claimed  on 

until  procinc-  *^     .  '  J  tr  J 

Hon  of  pro-      production  of  the  probate,  the  Court  will  on  the  defendant's 

application  stay  proceedings  until  production  of  probate,  and 

thus  prevent  needless  costs  being  incurred  (e). 

Presentation  So  also  an  executor  of  a  creditor  before  probate  can  present 

te^kru  tcv'°  ^  petition  in  bankruptcy  (/),  or  a  winding-up  petition  under 

or  to  wind  up  the  Companies  Act  (g),  but  he  must  obtain  probate  before  the 

company,  . 

before  pro-       hearing  of  the  petition. 

^  ;.,      ^  A  creditor  of  a  deceased  debtor  cannot  sue  a  person  named 

Creditor  of  ^ 

deceased  as  executor  in  the  Will  of  the  deceased  unless  he  has  either 

sue  executor    administered,  that  is,  intermeddled  with  the  assets,  or  proved 

has^'ntcr-^*^^  the  Will,  and  consequently  the  seizure  and  sale  of  part  of  the 

meddled  or      testator's  assets  under  an  execution  founded  on  a  judgment 

in  a  suit,  where  the  executor  had  neither  administered  nor 

proved,  was  held   to  be  ineffectual   to  bind   the    testator's 

estate  (/<)• 

(rf)  Williams  (10th  ed.)  222  ;  and  see  147  ;  £0:  paHe  Paddy,  (1818)  3  Madd. 

Smith  r.  Milles,  (1786)  1  T.  R.   475,  241. 
480.  (^)  Re   Masonic   k,   General   Life 

00  Webb  T.  Adkins,  (1854)  14  C.  B.  Assurance  Co.,  (1886)  32  C.  D.  373. 
401 ;    Tarn   r.  Commercial    Bank  of  (A)  Mohamidu    v,    Pitchey,  [1894] 

Sydney,  (1884)  12  Q.  B.  D.  294.  A.  C.  437. 

(/)  Rogers  r.  James,  (181 6)  7  Taunt. 
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Sect.  1. — Jurisdiction  of  the  Probate  Division  of  the 

High  Court. 

At  the  time  of  the  passing  of  the  Court  of  Probate  Act,  Jurisdiction' 
1857  (20  &  21  Vict.  c.  77),  the  Ecclesiastical  Court  was  the  probate! 
only  Court  in  which  the  validity  of  Wills  of  personalty  could  Prior  to  the 
be  established  or  disputed,  except  in  the  case  of  certain  Courts  bateAct,i867. 
Baron  that  had  had  probate  of  Wills  time  out  of  mind.     The 
Court  of  the  Ordinary  of  the  place  wherein  the  testator  dwelt 
(generally  speaking  the  bishop  of  the  diocese)  was  the  regular 
Court  of  Probate.     Certain  districts,  however,  were  exempt 
from  this  jurisdiction  and  were  called  Peculiars,  because  they 
had  a  peculiar  and  special  Ordinary  of  their  own.     If  the 
deceased,  at  the  time  of  his  death,  had  effects  to  such  an 
amount  as  to  be  considered  notable  goods,  usually  called  bona 
notabilia,  within  some  other  diocese  or  peculiar  than  that  in 
which  he  died,  then  the  Will  must  have  been  proved  before 
the  Metropolitan  of  thfe  province  by  way  of  special  prerogative ; 
whence  the  Courts  where  the  validity  of  such  Wills  were  tried, 
and  the  offices  where  they  were  registered,  were  called  the 
Prerogative  Courts  and  the  Prerogative  Offices  of  Canterbury 
and  York  (a). 

By  8.  8  of  the  Court  of  Probate  Act,  1867  (20  &  21  Vict.  ^"^^^  ^^^ 

•'  ,      ,  .       ,  ^  Court  of  Pro- 

c.  77),  the  jurisdiction  of  Ecclesiastical  and  other  Courts  to  bate  Act,i867. 

grant  or  revoke  probate  of   Wills  was  abolished,  and  by 

8.  4  of  the  same  Act  became  vested  in  the  Court  of  Probate. 

By  8.  28    the  Court  of   Probate  was  constituted  a  Court 

of  Becord  with  the  same  powers  in  relation  to  the  personal 

estate    in   all   parts   of  England    of   deceased    persons   as 

(a)  See  WiUiams  (10th  ed.)  208,209. 
B.  F 
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Under  the 
Judicature 
Act,  187S. 


•Application 
of  rules  and 
orders  of 
Court  of  Pro- 
bate. 


Extent  to 
which  R.S.C. 
apply. 


the  Prerogative  Court  of  the  Archbishop  of  Canterbury 
then  had  in  the  province  of  Canterbury  in  relation  to  thpse 
matters  and  causes  testamentary  and  those  effects  of  deceased 
persons  which  were  within  its  jurisdiction ;  provided  that 
no  suits  for  legacies,  or  suits  for  the  distribution  of  residue, 
should  be  entertained  by  the  Court,  or  by  any  Court  or 
person  whose  jurisdiction  as  to  matters  and  causes  testamen- 
tary was  thereby  abolished.  And  by  s.  29  the  practice 
of  the  Court  of  Probate,  except  where  otherwise  provided 
by  the  Act,  or  by  the  rules  or  orders  to  be  made  under  it, 
was,  so  far  as  the  circumstances  of  the  case  would  admit,  to 
he  according  to  the  then  practice  of  the  Prerogative  Courts. 

After  1st  November,  1875,  by  the  Supreme  Court  of  Judica- 
ture Act,  1878  (86  &  87  Vict.  c.  66),  ss.  8,  16,  the  Court  of 
Probate  became  part  of  and  its  jurisdiction  was  transferred  to 
the  High  Court  of  Justice,  and  by  s.  84  all  causes  and  matters 
which  would  have  been  within  the  exclusive  cognisance  of  the 
Court  of  Probate  if  the  Act  had  not  passed  were  assigned  to  the 
Probate,  Divorce  and  Admiralty  Division  of  the  High  Court. 

Sect.  18  of  the  Judicature  Act,  1875  (88  &  89  Vict.  c.  77), 
provides  that  the  rules  and  orders  of  the  Court  of  Probate  are 
to  remain  in  force  until  altered  or  annulled  by  any  rules  of 
Court  made  after  the  Act  of  1875,  and  the  president  of  the 
Probate  Division  shall  have  with  regard  to  non-contentious  or 
common  form  business  the  powers  conferred  on  the  judge  of 
the  Probate  Court  by  s.  80  of  the  Court  of  Probate  Act,  1857. 
The  rules  and  orders  of  the  Court  of  Probate  have  not  been 
abrogated,  consequently  the  rules  and  orders  under  the 
Judicature  Act  do  not  apply  in  non-contentious  business,  but 
they  apply  to  contentious  business  where  not  inconsistent  with 
the  rules  and  orders  of  the  late  Court  of  Probate,  or  where 
they  contain  any  new  provisions  as  to  probate  practice  (b). 

Bules  and  orders  under  the  provisions  of  the  Court  of 
Probate  Acts,  1857  and  1858,  have  from  time  to  time  been  made, 
and  those  now  in  force  in  non-contentious  business  for  the 


(b)  See  In  the  Goods  of  Tomlinson,      Caspari,  (1897)  75  L.  T.  663  ;  Druce  r. 
(1881)  6  F.  D.  209 ;  In  the  Goods  of      Young,  [1899]  P.  84,  101. 
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Principal  and  District  Probate  Begistries  are  the  Bules  and 
Orders  of  1862,  1866,  1871,  1878,  1887,  1892,  1894,  1896, 
and  1897,  and  in  addition  for  the  District  Begistries  the  Bules 
and  Orders  of  1868  and  1871;  and  in  contentious  business 
the  Bules  and  Orders  of  1862,  1865,  and  1874  (c). 

As    long  as    the    Ecclesiastical    Courts    had    exclusive  Court  of 
testamentary  jurisdiction  they  were  also  Courts  of  Construe-  a  Court  of 
tion  as  well  as  Courts  of  Probate  (d),  but  the  new  Court  of  Construction. 
Probate  is  not  a  Court  of  Construction,  since  by  s.  28  of  the 
Act  of  1857  it  is  prohibited  from  entertaining  suits  for  legacies 
or  for  the  distribution  of  residue.  By  s.  84  of  the  Judicature  Act, 
1878,  all  causesand  matters  for  the  administration  of  the  estates 
of  deceased  persons,  and  for  the  execution  of  trusts,  are  assigned 
to  the  Chancery  Division  of  the  High  Court.    It  is,  however, 
sometimes  necessary  for  the  Probate  Division  to  construe  the 
Will  in  order  to  determine  who  is  entitled  to  the  grant  of 
administration  (e). 

Formerly,  under  stat.  25  Hen.  YIII.  c.  19,  appeals  in  Jurisdiction 
matters  testamentary  were  to  the  Court  of  Delegates,  who  were  ^^  *^^ 
appointed  by  commission  issued  to  both  judges  and  civilians. 
The  power  of  this  Court  was  by  8  &  4  Will,  IV.  c.  92  trans- 
ferred to  the  Judicial  Committee  of  the  Privy  Council,  and  by 
8.  89  of  the  Court  of  Probate  Act,  1857,  to  the  House  of  Lords. 
Now,  since  the  Judicature  Act,  1875,  appeals  from  the  Probate 
Division  are  to  the  Court  of  Appeal. 

Sbct.  2. — Jurisdiction  of  the  County  Court, 

By  21  &  22  Vict.  c.  95,  s.  10,  where  it  appears  that  the  ccordinate 
personal  estate  of  the  deceased  without  deducting  debts  was  at  ^"^jf^^ioM  *" 
the  time  of  his  death  under  the  value  of  £200,  and  the  proceedings 

where  ner* 

deceased  was  not  entitled  beneficially  to  any  real  estate  of  the  gonai  estate  is 
value  of  £800  or  upwards,  the  judge  of  the  County  Court  and^^^^ 
having  jurisdiction  in  the  place  in  which  the  deceased  had  at  ^^^®  ^^ 

^  *  "^  not  exceed 

the  time  of  his  or  her  death  a  fixed  place  of  abode  shall  have  £300  in  value. 

(c)  For  these  rules  and  orders  see  (e)  See   In  the  Estate  of  Luptou, 

Tr.  &  Coo.  P.  P.  (14th  ed.).  [1906]  P.  821. 

(<f)  Williams  (10th  ed.)  215. 

F  2 
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tbe  contentious  jurisdiction   and  authority  of  the  Court  of 

Probate  in  respect  of  questions  as  lo  the  grant  and  revocation 

of  probate  of  the  Will  or  letters  of  administration  of  the  eflfects 

of  such  deceased  person,  in  case  there  be  any  contention  in 

relation  thereto. 

Judge  of  Pro-         By  s.  59  of  20  &  21  Vict.  c.  77,  it  is  not  obligatory  to  apply 

mayremiuo    ^^^'  probate  or  administration  to  any  district  registry,    or 

Sy^onten-^  through  any   County  Court ;  but  in  any  contentious  matter 

tious  matter     the  judge  of  the  Probate  Division  may  send  any  cause  within 

within  the  .  .      . 

County  Court  the  contentions  jurisdiction  of  a  County  Court  to  such  County 
jurisdiction,     q^^^  ^  y^^  proceeded  with  there.    And  by  s.  12  of  21  &  22 

Vict.  c.  95,  the  jurisdiction  under  s.  59  of  the  previous  Act  is 
extended  to  an  application  for  tbe  revocation  of  a  grant  of 
probate  or  administration  as  well  as  to  an  application  for  any 
such  grant  (/). 
Appeal  from  An  appeal  lies  from  the  determination  of  the  judge  of  the 

oun  y  o     .  (Iq^jj^^  Court  to  a  Divisional  Court  of  the  Probate  Division  of 
the  High  Court  (g). 

Sect.  8. — Jurisdiction  of  District  Registries. 

District  regis-  By  s.   13  of  the   Court  of  Probate  Act,   1857,   district 

grant  probate  registries  under  the  control  of  the   Court  of  Probate  were 

admfnStra-  established  throughout  England  and  Wales  in  the  several 

tion  in  places  mentioned  in  Schedule  A  to  the  said  Act.    And  s.  46  of 

common  form.    ...  .       .  .  .      Trr«ii  in  •      t     •    • 

the  Act  authorises  probate  of  a  Will  or  letters  of  administra- 
tion to  be  granted  in  common  form  by  the  district  registrar 
if  it  shall  appear  by  affidavit  of  some  or  one  of  the  applicants 
that  the  testator  or  intestate  at  the  time  of  his  death  had  a 
fixed  place  of  abode  within  the  district.  The  district  registrar  is 
prohibited  by  s.  48  from  making  any  grant  where  there  is  con- 
tention as  to  the  grant,  or  where  it  appears  to  him  that  probate 
or  administration  ought  not  to  be  granted  in  common  form. 
Notice  to  be  The  Act  also  provides  (s.  49)  for  transmission  to  the  prin- 

transmitted         .,  .,  ,         ..  .  i«j.«         a  :i'  j.  '  j. 

to  principal     cipal  registry  of  notice  of  every  application  to  any  district 


registry. 


(/)  As  to  the  practice  in  conten-  Qf)  20  &  21  Vict.  c.  77,  s.  58  ;  R.S.C., 

tious  bosinees  in  the  Ck>anty  Court  see      Ord.  59. 
County  Court  Rules,  1889,  Ord.  XLIX. 
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registry,  and  no  probate  or  administration  shall  be  granted  No  grant  to  be 

,  ,  made  until 

in  pursuance  of  such  appucation  until  after  certificate  from  after  certifi- 
the  principal  registry  that  no  other  application  appears  to  ^i^ci^^T 
have  been  made  in  respect  of  the  goods  of  the  same  deceased  ^B^istry. 
person.    It  also  makes  provision  (s.  51)  for  transmission  of  ^^^  trans- 
lists  of  probates  and  administrations  and  certified  copies  of  fitted. 
Wills  to  the  principal  registry,  and  (s.  52)  for  the  safe  custody 
of  original  Wills. 

It  is  not  obligatory  to  apply  to  any  district  registry  for  Not  obUga- 
probate  or  administration  in  common  form,  but  in  every  case  to'district^  ^ 
the  application  may  be  made  through  the  principal  registry  ^^i^^^- 
(s.  59)(ft). 

Sect.  4. — Manner  of  obtaining  probate. 

The  only  person  to  whom  probate  of  the  Will  can  be 
granted  is  the  executor  named  in  it  either  expressly  or 
according  to  the  tenor. 

Before  any  citation  can  issue  in  respect  of  a  Will  to  accept  Will  must  be 
or  refuse  probate  the  Will  must  be  filed  (i).  dution.^^ 

By  the  Court  of  Probate  Act,  1857,  s.  26,  the  Court  may  CJourt  may 
in  a  summary  way  order  any  person  to  produce  and  bring  tesuunentarv 
into  the  principal  or  any  district  registry,  or  otherwise  as  the  ^^^^^^  ^^ 
Court  may  direct,  any  paper  or  writing  being  or  purporting  tbe  registry : 
to  be  testamentary,  which  may  be  shown  to  be  in  the  possession 
or  under  the  control  of  such  person ;  and  if  it  be  not  shown 
that  any  such  paper  or  writing  is  in  the  possession  or  under  the 
control  of  such  person,  but  it  shall  appear  that  there  are 
reasonable  grounds  for  believing  that  he  has  the  knowledge  of 
any  such  paper  or  writing,  the  Court  may[  direct  such  person  or  direct  any 

Derson  to 

to  attend  for  the  purpose  of  being  examined  in  open  Court  or  attend  to  be 
upon  interrogatories  respecting  the  same,  and  he  shall  be  to hSsknov^ 
subject  to  the  like  process  of  contempt  in  case  of  default  in  not  i^dge  respect- 
attending  or  in  not  answering  such  questions  or  interrogatories,  mentafy 
or  not  bringing  in  such  paper  or  writing,  as  he  would  have  been  P®P*^^- 
subject  to  in  case  he  had  been  a  party  to  a  suit  in  the  Court, 

(A)  AndseeP.  R.,1862,  r.  1  ;  D.  R.,  (0  Tr.    &    Coo.    P.  P.   (14th    ed.) 

1863,  r.  1.  259. 


70 


EXECUTORS. 


Costs  in  the 
discretion  of 
the  Court. 

Registrar  may 
issue  subpoena 
for  produc- 
tion. 


Solicitor  has 
no  lien  on 
original  Will 
for  costs. 


All  testamen- 
tary papers 
should  be 
brought  into 
the  registry. 


Provision  for 
prtservation 
of  original 
Wills,  and  for 
obtaining 
official  copy 
of  the  w  hole 
or  any  part  of 
a  Will,  or 
certificate  of 
grant  of 
letters  of  ad- 
ministration. 

Provision  for 
depositing 
Wills  of  living 
|)ersons. 


and  had  made  such  default ;  and  the  costs  of  any  such  pro- 
ceeding shall  be  in  the  discretion  of  the  Court. 

Further,  by  s.  28  of  21  &  22  Vict.  c.  95,  the  registrar  of  the 
principal  registry  may  issue  a  subpoena  requiring  any  person 
to  produce  and  bring  into  the  principal  or  any  district  registry 
any  paper  or  writing  being  or  purporting  to  be  testamentary, 
and  such  person  shall  be  subject  to  the  like  process  of  con- 
tempt in  case  of  default  as  under  an  order  of  the  Court. 

A  solicitor  has  not  any  lien  on  a  Will  which  he  has  made 
for  his  client,  since  he  engages  to  make  the  instrument  effec- 
tual for  the  purposes  of  the  testator,  which  it  cannot  be  unless 
it  is  produced  elsewhere  (k). 

All  testamentary  papers  should  be  brought  into  the  registry. 
Practitioners  have  no  right  to  keep  Wills  of  deceased  persons 
in  their  possession  (Z) ;  and  where  a  Will  after  the  death  of  the 
testator  has  been  delivered  to  a -solicitor  by  his  client,  the 
solicitor  has  not  any  privilege  whatever  in  the  matter,  as  the 
Will  does  not  belong  to  the  client,  but  to  the  Court,  and  the 
solicitor  will  be  ordered  to  lodge  it  in  the  probate  registry  (m). 

A  motion  to  attach  a  person  for  not  comi^ying  with  an 
order  made  under  s.  26  of  the  Probate  Act,  1857,  directing  his 
attendance  for  cross-examination  as  to  his  knowledge  of  any 
testamentary  paper  will  be  refused  unless  it  is  shown  that  his 
conduct  money  has  been  paid  or  tendered  (n). 

The  Court  of  Probate  Act,  1857  (ss.  66 — 69),  makes  provision 
for  the  deposit  and  preservation  of  all  the  original  Wills 
brought  into  the  Court,  or  of  which  probate,  or  administra- 
tion with  the  Will  annexed,  is  granted,  in  the  principal  or 
district  registries,  and  for  obtaining  an  official  copy  of  the 
whole  or  any  part  of  a  Will,  or  an  official  certificate  of  the 
grant  of  any  letters  of  administration  from  the  registry  where 
the  Will  has  been  proved  or  the  administration  granted. 

Sect.  91  of  the  same  Act  also  provides  for  safe  and  con- 
venient depositories  under  the  control  of  the  Court  for  Wills 


(k)  Lord  V.  Wormleighton,  (1822) 
Jac.  580,  581,  per  Ld.  Eldon. 
(0  Williams  (10th  ed.)  231. 


(//t)  In  the  Estate  of  Harvey,  [1907] 
P.  239. 
(«)  Ikid. 
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of  living  persons  who  may  deposit  them,  upon  payment  of 
•fees. 

By  Probate  Rules,  1862,  r.  48,  "  no  probate  or  letters  of  When  probate 

OF  letifierfl  of. 

administration  with  the  Will  annexed  shall  issue  until  after  administra. 
the  lapse  of  seven  days  from  the  death  of  the  deceased,  unless  fi?"  ™*^ 
under  the  direction  of  the  judge,  or  by  order  of  two  of  the 
registrars." 

And  by  rule  45,  ''  in  every  case  where  probate  or  adminis- 
tration  is,  for  the  first  time,  applied  for  after  the  lapse  of 
three  years  from  the  death  of  the  deceased,  the  reason 
of  the  delay  is  to  be  certified  to  the  registrars.  Should 
the  certificate  be  unsatisfactory,  the  registrars  are  to  require 
such  proof  of  the  alleged  cause  of  delay  as  they  may 
see  fit." 

If  a  death  cannot  be  proved  recourse  must  be  had  to  the  When  death 
presumption  of  law,  that  is,  it  may  be  presumed  that  a  man  snmed.  ^^ 
is  dead  at  the  expiration  of  seven  years  from  the  time  he  was 
last  known  to  be  living  (o).      There  is,  however,  no  legal  No  legal  pre- 
presumption  as  to  the  date  of  the  death  (i?),  nor  of  death  to  the  date  of 
without  issue  (q).  ^^^' 

Those  who  found  a  right  upon  a  person  having  survived  a 
particular  period  (r),  or  having  died  without  issue  («),  must 
establish  that  fact  affirmatively  by  evidence  Where 
husband  and  wife  executed  identical  Wills,  each  appointing 
the  other  universal  legatee  and  sole  executor,  and  substituting 
executors  in  case  of  the  other  dying  first,  and  both  were 
lost  in  the  same  ship,  and  there  was  no  evidence  that 
either  of  them  survived  the  other,  the  Court  made  a  grant 
of  administration  with  the  Will  annexed  of  the  estate  of 
each  to  one  of  the  next-of-kin  of  each,  as  in  case  of  an 
intestacy  (t). 

(d)  Doe  r.  Jeason,  (1805)  6  East,  80,  (r)  Be  Phene's  Trust,  (1869)  L.  R. 

K5;  Doe  r.  Nepean,  (1833)  5  B.  &  Ad.  5   Ch.    139,   152;    In  the  Goods    of 

86 ;  8.  C.  in  error,  (1837)  2  M.  &  W.  Nicholls,  (1872)  L.  R.  2  P.  &  D.  461 ; 

894.  i2<?Aldereey,  [1905]  2  Ch.  181. 

(/;)  Doe  V.  Nepean,  uH  sup,  ;   In  (/)  He  Jackson,  ubi  sup. 

the  Goods  of  Smith,  (I86I)  2  Sw.  &  (0  In  the  Goods  of  Alston  [1892] 

Tr.  508.  P.  142. 

(<7)  He  Jackson,  [1907]  2  Ch.  354. 
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A  testament  may  be  proved  in  two  ways  :  either  in  Common 
Form  or  in  Solemn  Form. 

A  Will  is  proved  in  common  form  when  the  executor 
presents  it  before  the  judge  and,  in  the  absence  of,  and  without 
citing,  the  parties  interested,  produces  witnesses  to  prove  the 
same;  who  testifying  by  their  oaths  that  the  testament 
exhibited  is  the  true,  whole,  and  last  Will  and  testament  of 
the  deceased,  the  judge  thereupon,  and  sometimes  upon  less 
proof,  annexes  his  probate  and  seal  thereto  (ti). 

If  the  Will  be  perfect  on  the  face  of  it,  and  there  is  an 
attestation  clause  referring  to  the  solemnities  required  by  the 
statute  1  Vict.  c.  26,  s.  9,  as  having  been  complied  with, 
probate  in  common  form  may  be  obtained  upon  the  oath  of 
the  executor  alone  (x). 

But  if  there  is  no  attestation  clause,  or  if  there  is  a  clause 
which  does  not  state  a  performance  of  all  the  prescribed 
formalities,  an  affidavit  is  required  from  one  of  the  subscribing 
witnesses,  by  which  it  must  appear  that  the  Will  was  executed 
in  compliance  with  the  statute  (^). 

If  both  the  subscribing  witnesses  are  dead,  or  if  from  other 
circumstances  no  affidavit  can  be  obtained  from  either  of 
them,  resort  must  be  had  to  other  persons  (if  any)  who  may 
have  been  present  at  the  execution  of  the  Will  or  codicil ;  but 
if  no  affidavit  of  any  such  other  person  can  be  obtained,  evi- 
dence on  affidavit  must  be  procured  of  that  fact  and  of  the 
handwriting  of  the  deceased  and  the  subscribing  witnesses, 
and  also  of  any  circumstances  which  may  raise  a  presumption 
in  favour  of  the  due  execution  (z). 

By  Probate  Bules,  1862,  r.  6,  if  on  perusing  the  affidavits 
it  appear  doubtful  whether  the  Will  or  codicil  has  been  duly 
executed,  the  registrars  may  require  the  parties  to  bring  the 
matter  before  the  judge  on  motion. 

Where  the  signature  of  the  testator  and  the  attestation 
clause  are  on  the  face  of  the  Will  regular,  the  Court  will  not 
on  affidavit  of  irregularity  decree  administration  to  pass  to  the 

(tt)  WiUiams  (10th  ed.)  238.  (z)  P.  R..  1862,  r.  7  ;  for  forms  of 

(a?)  Ibid.,  289.  affidavits  see  Tr.  k  Coo.  P.  P.  (14th 

(y)  Ibid. ;  P.  R.,  1862,  r.  4.  ed.)  pp.  768  et  seq. 
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effects  of  the  deceased  as  dead  intestate  unless  the  Will  has  been 
propounded  (a),  even  on  the  consent  of  all  parties  (b). 

Probate  Bules,  1862,  rr.  9,  10,  and  11,  give  directions  as   As  to  proving 
to  what  affidavits  shall  be  required  to  prove  that  interlineations  ^^^^^  q^' 
or  alterations,  erasures,  and  obliterations  existed  in  the  Will  alterations. 
before  its  execution. 

Where  alterations  are  satisfactorily  shown  to  have  been  How  probate 
made  before  the  execution,  it  is  usual  to  engross  the  probate  engro^od. 
copy  of  the  Will  fair,  inserting  the  words  interlined  in  their 
proper  places,  and  omitting  words  struck  through  or  obliterated. 
But  in  cases  where  the  construction  of  the  Will  may  be  affected 
by  the  appearance  of  the  original  paper,  the  Court  will  order 
the  probate  to  pass  in  fac  simile.  A  fac  simile  probate  is  con- 
clusive in  the  Courts  that  the  Will  was  at  its  execution  in 
the  state  in  which  it  appears  in  the  probate  (e). 

Where  there  are  two  Wills,  and  the  later  Will  betrays  on  i^ter  of  two 

AVills  betrav- 

the  face  of  it  insanity,  if  after  citation  the  persons  cited  decline  ing  insanity, 
to  propound  it  and  consent  to  probate  of  the  earlier  Will,   ^^^^n^^' 
probate  of  the  earlier  Will  will  be  granted  in  common  form(d).   common  form 

may  be 

By  Probate  Eules,  1897,  r.  109,  "All  rules,  orders  and  granted  of  the 
instructions  and  the  existing  practice  of  the  Court  with  respect  ^^  ^^f* 

X  Facuice  or 

to  non-contentious  business  shall,  so  far  as  the  circumstances  non-conten- 
of  each  case  will  allow,  be  applicable  to  grants  of  probate  and  as^to  gnmte^ 
administration  made  under  the  authority  of  the  Land  Transfer  JJj^^d'^xr^n 

Act,  1897."  fer  Act,  1897. 

The  proof  of  Wills  in  solemn  form  is  part  of  the  *'  con-  Proof  in 

tentious  business*'  of  the  Probate  Division,  and  is  commenced  (contentiooB 

by  the  issue  of  a  writ  of  summons  in  an  action,  which  is  sub-  jj^i^^lof 

stituted  for  suit  by  citation  in  the  Court  of  Probate  (e).    But  w".^  ^^  an 

action. 

the  old  practice  is  retained  of  giving  notice  by  citation  to  any  parties  inte- 
interested  party  of  an  action  pending  for  the  purpose  of  r^tedmust 

De  citevt. 

binding  them  by  the  judgment  of  the  Court  (/). 

(a)  In  the  Goods  of  Ayling,  (1838)  (d)  Palmer  r.  Dent,  (1850)  2  Robert. 

1  Curt.  913.  284. 

(*)  In  the  Goods  of  Watts,  (1837)  1  (0  See  R.  S.  C,  1883,  Ord.  1,  r.  1. 

Curt.  594.  (/)  See  R.   S.  C,  Ord.   16,  r.  10 ; 

{c)  Gann  r.  Gregory,  (1864)  3  De  G.  Williams    (10th     ed.)    241  ;    Tr.    & 

M.  &  G.  777  ;  and  see  Williams  (10th  Coo.  P.  P.  (14th  ed.)  pp.  257  et  teq, 
€dO  240. 
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The  difference  between  probate  in  common  form  and  in 
solemn  form,  with  respect  to  citing  the  parties  interested, 
works  this  diversity  of  effect,  viz.,  that  the  executor  of  the 
Will  proved  in  common  form  may,  at  any  time  within  thirty 
years,  be  compelled,  by  a  person  having  an  interest,  to  prove 
it  per  testes  in  solemn  form,  so  that  if  the  witnesses  be  dead 
in  the  meantime  it  may  endanger  the  whole  testament,  but 
a  testament  once  proved  in  solemn  form,  the  executor  cannot 
be  compelled  to  prove  it  again.  Hence,  not  only  are  Wills 
proved  in  solemn  form  at  the  instance  of  persons  who  desire 
to  invalidate  them,  but  the  executor  himself  may,  and  in 
prudence  often  does,  for  greater  security,  propound  and  prove 
the  Will  in  the  first  instance  in  solemn  form  (g),  and  is  entitled 
to  deduct  his  costs  of  so  doing  out  of  the  estate  {h). 

If  the  executors  doubt  the  validity  of  a  codicil  they  should 
not  cite  the  asserted  legatees  under  the  codicil  to  propound 
the  codicil,  but  they  should  proceed  to  prove  the  Will  in 
solemn  form,  and  cite  the  next-of-kin  and  asserted  legatees 
under  the  codicil  to  see  the  Will  proved  (i). 

Where  an  executor  has  proved  the  Will  in  common  form,  a 
party  desirous  of  putting  him  to  proof  in  solemn  form  com- 
mences  an  action  for  revocation,  having  first  cited  the  executor 
to  bring  in  the  probate.  If  the  executor  desires  to  sustain  the 
Will,  he  must  either  plead  and  propound  it  in  the  action  for 
revocation,  or  he  must  commence  an  action  himself  to  obtain 
proof  in  solemn  form  (k). 

The  next-of-kin,  as  such  merely,  are  entitled  to  call  for 
proof  in  solemn  form  of  the  deceased's  Will,  of  common  right ; 
and  the  mere  acquiescence  of  a  next-of-kin  to  the  probate 
being  taken  in  common  form  is  no  bar  to  the  exercise  of  this 
right,  even  though  he  has  received  a  legacy  as  due  to  him 
under  the  Will  (/)•    But  before  a  legatee  who  has  received  all 


(^)  Williams  (10th  ed.)  212. 

(A)  Burls  V,  Burls,  (1868)  L.  R.  1 
P.  k  D.  472,  476. 

(0  In  the  Goods  of  Benbow,  (1862) 
2  Sw.  k  Tr.  488  ;  In  the  Goods  of 
Chamberlain,  (1867)  L.  R.  1  P.  &  D. 


316  ;  and  aee/wiit,  p.  138. 

(*)  Williams  (10th  ed.)  248 ;  po^ 
p.  138. 

(0  Ibid. ;  as  to  what  amounts  to 
waiver  see  Goddard  v.  Smith,  (1872) 
L.  R.  3  P.  &  D.  7. 
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or  part  of  his  legacy  can  be  permitted  to  dispute  the  Will,  he 
must  bring  into  Court  the  amount  of  the  legacy  paid  to  him  to 
abide  the  event  of  the  suit  (771). 

A  next-of-kin,  though  not  cited  to  see  proceedings,  and  not  But  next-of- 
having  intervened,  if  in  fact  cognisant  of  a  suit  between  the  proceedings 
executor  and  another  next-of-kin,  ending  in  the  establishment  vening^^caDT' 
of  the  Will,  is  not  at  liberty  in  any  way  to  oppose  probate  not  after- 

^  J         ^  rr         r  wards  oppose 

being  taken  (n),  but  this  rule  does  not  apply  where  the  decree  probate, 

is  founded  on  a  compromise  between  the  contesting  parties  (o).  |^°£^  dS^ 

It  is  not  necessary  in  the  Probate  Court  that  a  person  should  »  compromise 

be  a  party  to  a  suit  in  order  that  he  should  be  bound  by  the  is  not  bound, 
results.    If  he  is  privy  to  the  proceedings  it  is  sufficient.    But 
a  compromise  is  an  agreement  by  which  he  is  not  bound 
unless  a  party  to  it  (j)). 

A  legatee,  having  renounced  administration  cum  testamento  Renunciation 

annexot  is  not  barred   from  contesting  the  validity  of  the  troxiou  e.  t.  a. 

TTT'ii  /  V  no  bar  to  con- 

^"^  W-  testing  Will. 

A  legatee  cannot  set  up  a  Will  after  it  has  been  litigated  Legatee  can- 
between  the  executor  and  next-of-kin,  or  between  the  executor  wiiiafter  it 
and  the  executor  of  another  Will,  and  pronounced  against,  ^^  ^®®?  P"^" 

'  "^  o  »    nounced 

unless  he  can  show  the  parties  agreed  to  set  aside  the  Will  against : 
by  fraud  or  collusion.    But  he  may  intervene  for  his  interest  j^^J^jy^ne 
pending  the  suit,  but  apparently  not  after  the  hearing  (r).  pending  suit. 

Any  interest,  however  slight,  and  even,  it  seems,  the  bare  Slightest 
possibility  of  an  interest,  is  sufficient  to  enable  a  person  to  dent  to 
oppose  a  testamentary  instrument  («).  oppose  Will. 

Though  a  next-of-kin  may,  as  such,  oppose  all  the  testa- 
mentary papers,  he  has  not  a  right  to  oppose  any  particular 
one  he  may  think  fit,  for  some  interest  in  it,  however  remote,  is 
necessary  if), 

A  creditor  cannot  controvert  the  validity  of  a  Will ;  for  it  Creditor  can- 
not contest 

(to)  Williams  (10th  ed.)  245.  Lee  241.                                                     ^^^^ 

(fi)  RatcliflEe  r.   Barnes,    (1862)    2  (r)  Williams  (10th  ed.)  246 ;  Peters 

Sw.  &  Tr.  486.  r.  Tilley,  (1886)  11  P.  D.  145. 

ip)  Wytcherley  i-.  Andrews,  (1871)  (*)  Dixon  t?.  Allinson,  (1864)  3  Sw. 

L.  R.  2  P.  &  D.  327.  &  Tr.  572. 

(^p)  Ibid.  ;  and    see    Mecredy    v.  (t)  Williams  (10th  ed.)  246  ;  Bask- 

Brown,  (1906)  2  I.  R.  437.  comb  r.   Hanison,  (1849)  2  Robert. 

(^)  Gascoyne  r.  Chandler,  (1755)  2  118. 
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is  indifferent  whether  he  receive  )iis  debt  from  an  execator  or 
an  administrator ;  bat  when  administration  has  been  granted 
to  a  creditor,  he  may  oppose  a  Will  the  same  as  the  next-of- 
kin  (u). 

Probate  of  a  Will  cannot  be  granted  to  the  executor  while 
a  contest  subsists  about  the  validity  of  a  codicil;  for  that 
being  undetermined,  it  does  not  appear  what  is  the  Will,  and 
the  executor  cannot  take  the  common  oath  (x).  But  where  a 
question  arose  as  to  the  validity  of  a  codicil  revoking  the 
appointment  of  a  co-exetutor,  and  the  estate  required  an 
immediate  representativb,  piubate  of  the  undisputed  instru- 
ments was  granted  to  the  other  execator,  with  consent  of  the 
co-executor,  reserving  all  questions  {y). 

When  a  Will  is  proved  the  original  is  deposited  in  the 
registry,  and  a  copy  thereof  on  parchment  is  made  out  under 
the  seal  of  the  Court  and  delivered  to  the  executor,  together 
with  a  certificate  of  its  having  been  proved,  and  such  copy  and 
certificate  are  usually  .styled  the  probate  {z). 

The  Court  cannot  expunge  any  part  of  the  original  Will  of 
an  offensive  or  scurrilous  character  (a),  and  although  the 
Court  may  have  power  to  omit  such  matter  from  the  engross- 
ment of  the  Will  for  probate,  and  from  the  copy  kept  in  the 
registry,  it  is  a  power  to  be  exercised  with  great  moderation 
and  the  Court  will  not  interfere  on  light  grounds  (b). 

Where  the  probate  is  lost,  the  Spiritual  Court  never 
granted  a  second,  but  merely  an  exemplification  of  the  probate 
from  their  own  records,  and  such  exemplification  was  evidence 
of  the  Will  having  been  proved  (c). 


Rules  of 
evidence* 


Sbct.  5. — Of  evidence  in  testamentary  matter s. 

By  s.   88    of    the    Probate  Act,   1857,    "The    rules    of 
evidence  observed  in  the  Superior  Courts  of  Common  Law 

(w)  Williams  (10th  ed.)  246.  {a)  Curtis  r.  Curtis,  (1825)3  Add. 

(iP)  Neagle   r.   Cantillon,   (1756)  2       33. 
Lee,  246  ;  Williams  (10th  ed.)  297.  (*)  In   the  Goods    of    Honywooti, 

(y)  Fowlis  r.  Davidson,    (1845)  4       (1871)  L.  B.  2  P.  &  D.  251. 
N.  C.  149.  00  WiUiams  (10th  ed.)  299. 

(«)  Williams  (10th  ed.)  299. 
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at  Westminster  shall  be  applicable  to,  and  observed  in,  the 
trial  of  all  questions  of  fact  in  the  Court  of  Probate." 

By  the  common  law  the  evidence  of  all  persons  having 
an  interest,  and  the  husbands  or  wives  of  sach  persons,  was 
inadmissible  (ef). 

Sect.  14  of  the  Wills  Act,  1887,  provides  that  a  Will  shall 
not  be  invalidated  on  account  of  the  person  attesting  the 
execution  being  at  the  time  or  becoming  incompetent  to  be 
admitted  a  witness  to  prove  the  execution  thereof.  Sect.  16 
invalidates  any  devise,  legacy,  estate,  interest,  gift  or  appoint- 
ment (other  than  and  except  charges  and  directions  for  the 
payment  of  any  jast  debt  or  debts)  so  far  as  concerns  any 
person  attesting  the  execution  of  such  Will,  or  the  wife  or 
hasband  of  such  person,  or  any  person  claiming  under  such 
person  or  wife  or  husband,  but  the  person  so  attesting  is 
admitted  as  a  witness  to  prove  the  execution  or  the  validity  of 
the  Will. 

Sect.  16  enabled  a  creditor  attesting  to  be  admitted  a  witness. 

Sect.  17  exempted  a  person  appointed  executor  from  being 
incompetent  to  prove  the  execution  or  validity  of  the  Will. 

Now  by  several  statutes  subsequently  passed,  the  common 
law  rule  above  referred  to  is  entirely  abrogated  (e). 

In  determining  what  documents  constitute  the  Will  of  a  Evidence  in 

determining 

testator  it  is  the  duty  of  the  Court  to  ascertain  from  the  con-  what  oonsti- 
tents  of  the  documents  themselves,  or,  if  need  be,  by  recourse  "  ^*  ®  *  • 
to  external  evidence,  what  was  the  intention  of  the  testator  (/). 
In  the  Court  of  Probate  the  whole  question  is  one  of  intention 
— the  animvs  testandi  and  the  animus  revocandi  are  completely 
open  to  investigation  (g).  Accordingly,  in  cases  of  doubt  upon 
the  face  of  the  documents,  touching  the  fcictum  of  the  whole  or 
any  part  of  any  testamentary  instrument,  external  Evidence  is 
admissible  to  explain  the  intention  of  the  testator,  as,  for 
instance,  where  the  question  is  whether  or  not  the  testator 
intended  the  last  instrument  to  constitute  his  sole  Will,  and  so 

(d)  Williams  (10th  ed.)  261.  [1896]  P.  186. 

(0  6  ft  7  Vict.  c.  85  ;  14  &  15  Vict.  (^)  Methnen  v.  Methuen,  (1817)  2 

c  99, 8. 2  ;  and  16  ft  17  Vict.  c.  83,  s.  1.  Phillim.  416,  426  ;  and  see  ante,  p.  36. 
(/)  Chichester      v,      Qnatrefages, 
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EiTor  in  date 
of  a  Will  may 
be  proved 
although 
effect  is  to 
revoke  Will  of 
later  date. 

When  know- 
ledge of  con- 
tents of  Will 
is  assumed. 


by  implication  to  revoke  the  first  (ft).  But  in  such  cases  it 
would  seem  the  Court  will  not  look  at  anything  more  than  is 
needed  to  put  it  in  possession  of  the  facts  known  to  the  testator 
at  the  time  the  Will  in  question  was  executed  (t). 

In  In  the  Goods  of  Thompson  (k)  the  question  was  whether  the 
confirmation  of  the  Will  and  the  four  codicils  contained  in  the 
fifth  codicil  was  a  mistake,  the  intention  of  the  testator  being 
to  confirm  the  Will  and  the  fourth  codicil,  and  there  being  no 
evidence  as  to  how  certain  alterations  in  the  fifth  codicil,  which 
gave  rise  to  the  question,  had  been  made,  the  Court  admitted 
evidence  of  the  testator's  verbal  instructions  to  his  solicitor  for 
the  preparation  of  the  fifth  codicil. 

Parol  evidence  of  surrounding  circumstances  is  admissible^ 
where  there  is  an  ambiguity  on  the  face  of  the  Will,  as  to  the 
person  intended  by  the  testator  as  executor,  but  declarations 
by  the  testator  himself  as  to  his  intentions  are,  it  would  seem, 
inadmissible  (Q. 

Parol  evidence  is  admissible  to  prove  that  a  Will  was 
executed  on  a  date  other  than  that  which  appears  upon  the 
face  of  it,  although  the  effect  of  such  evidence  is  to  revoke  an 
earlier  Will  bearing  a  later  date(m). 

In  the  absence  of  fraud,  although  the  testator  may  be 
innocently  misinformed  as  to  the  effect  of  the  instrument,  yet 
if  it  has  been  read  over  to  him  on  the  occasion  of  its  execu- 
tion, or  its  contents  brought  to  his  notice  in  any  other  way,  it 
is  to  be  assumed  that  he  approved  of  as  well  as  knew  the 
contents  (n).  And  if  a  testator  employs  another  to  convey 
his  meaning  in  technical  language,  and  that  person  makes  a 
mistake  in  doing  it,  the  mistake  is  the  same  as  if  the  testator 
had  employed  that  technical  language  himself  (o).     There  is, 


(A)  Jenner  f.  Ffinch,  (1879)  5  P.  D. 
106;  In  the  Estate  of  Bryan,  [1907] 
P.  125. 

(0  In  the  estate  of  Bryan,  ubi  sup, 

(A)  (1865)  L.  R.  1  P.  &  D.  8. 

(0  In  the  Goods  of  Biake,  (1881)  6 
P.  D.  217  ;  In  the  Goods  of  Chappell, 
[1894]  P.  98. 

(m)  Keffell  v,  Reffell,  (1866)  L.  R.  1 


P.  &  D.  139. 

(/t)  Guardhouse  r.  Blackburn,  (1866) 
L.  R.  1  P.  &  D.  109 ;  Collins  v.  Elstone, 
[1893]  P.  1  ;  Beamish  v.  Beamish, 
[1894]  1  Ir.  7,  where  the  law  as  to 
when  knowledge  and  approval  of  the 
Will  is  to  be  presumed  is  considered. 

(n)  Morrellr.Morrell,C1882)  7  P.  D. 
68,  70. 
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however,  no  unyielding  rule  of  law  (especially  where  the 
ingredient  of  fraud  enters  into  the  case)  that,  when  it  has 
been  proved  that  a  testator,  competent  in  mind,  has  had  a 
Will  read  over  to  him,  and  has  thereupon  executed  it,  all 
further  inquiry  is  shut  out  {p). 

Since  by  the  Wills  Act  the  whole  of  every  testamentary  Court  has  no 
disposition  must   be  in  writing,   and  signed   and    attested  correct 


omissions. 


pursuant  to  the  Act,  it  follows  that  the  Court  has  no  power  to 
correct  omissions  in  a  Will  made  after  the  Act ;  but  the  Court 
has  power,  if  words  have  been  inserted  in  a  Will  by  fraud  or 
by  mistake,  to  correct  the  error  by  the  omission  of  words  so 
inserted  {q). 

Where  a  word  inserted  by  mistake  is  struck  out,  leaving  a  Words  cannot 

.be  suDsti- 

blank  in  its  place,  another  word  cannot  be  substituted,  and  it  tated  : 
is  for  the  Court  of  Construction  to  determine  the  meaning  and 
effect  of  the  Will  having  regard  to  the  blank  (r). 

Although  where  a  portion  of  a  Will  introduced  through  although 

^  ^  ^      rejection  of 

fraud  or  inadvertence  may  be  rejected  and  probate  granted  of  part  may 
the  remainder  if  the  two  are  severable,  yet  where  the  rejection  aity'of  ^ 
of  part  alters  the  sense  of  the  remainder,  it  may  be  a  question  remainder, 
whether  there  is  a  valid  Will  at  all  within  the  meaning  of  s.  9 
of  the  Wills  Act,  1887  («). 

When  a  question  arises  whether  alterations  on  the  face  of  Declarations 
a  Will  were  made  before  or  after  execution,  the  statements  of  when  admis- 
a  testator  made  before  the  execution  of  the  Will  may  be  given  ^^^  ^^^ 
in  evidence  showing  an  intention  to   benefit  an  individual  ti^at  unat- 

tested  &ltera* 

which  will   not  be  carried  out  unless  the  alterations  are  tions  were 
admitted  (t) ;  but  a  declaration  by  the  testator  after  the  Will  ^^utioL^'^ 
was  executed  that  the  alteration  had  been  made  previously 
would  be  inadmissible  (u). 

In  questions,  however,  of  fraud  and  testamentary  capacity,  To  prove 

testamentary 

(/;)  Fulton  v.  Andrew,  (1875)  L.  R.  (1902)  87  L.  T.  144.                                  fSud!*^  ^^ 

7  H.  L.  448.  (»)   Bhodes    r.    Rhodes,    (1882)    7 

(^)  See  WiUiams  (10th  ed.)    258  ;  App.  Cas.  192,  198. 

and  see  Morrell  v,  Morrell,  ubi  sup.;  (t)  Doe  v.  Palmer,  (1851)  16  Q.  B. 

In  the  Goods  of  Schott,  [1901]  P.  747;  Dench  v,  Dench,  (1877)  2  P.  D. 

190.  60. 

(r)  In  the  Goods  of  Walkeley,  (1893)  (u)  Doe  v.  Palmer,  ubi  sup, 
G9  L.    T.  419;     Vanghan    v.  Clerk, 
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declarations  of  a  testator,  whether  made  before  or  after  a  Will 
has  been  executed,  are  admissible  (x). 

Not  to  prove  Statements  made  by  a  testator  are  not  admissible  to  prove 

the  execution  by  him  of  a  Will,  and  they  are  equally  inadmis- 
sible to  prove  that  the  Will  was  executed  in  duplicate  (y). 

To  rebut  pre-         In  order  to  rebut  the  presumption  of  revocation  arising 

revocatioD.       from  a  Will  which  was  in  a  testator's  possession  not  being 

found  after  his  death,  and  to  establish  what  is  called  adher- 
ence to  the  Will,  evidence  of  statements  made  by  the  testator 
subsequently  to  the  execution  of  the  Will  that  he  intends  to 
act  in  conformity  with  the  dispositions  contained  in  the  Will 
is  admissible,  and  it  follows  that  statements  made  by  a  testator 
to  a  contrary  effect  must  also  be  admissible  (2:). 

To  prove  con-  The  contents  of  a  lost  Will,  like  those  of  any  other  lost 
I  .  jyrjg^j.^jijQnt^  jjjay  \^  proved  by  secondary  evidence  (a),  and 

declarations,  written  or  oral,  made  by  a  testator  before  the 
execution  of  his  Will,  are,  in  the  event  of  its  loss,  admissible 
as  secondary  evidence  of  its  contents.  Such  declarations, 
however,  are  not  strictly  evidence  of  the  contents  of  the 
instrument,  but  simply  evidence  of  the  intention  of  the  person 
who  afterwards  executes  the  instrument,  and  its  cogency  depends 
very  much  on  the  nearness  in  point  of  time  of  the  declaration 
of  intention  to  the  period  of  the  execution  of  the  instrument, 
and  it  must  satisfy  the  Court  beyond  all  reasonable  doubt 
that  it  has  really  before  it  the  testamentary  intentions  of  the 
testator  (b). 

Whether  declarations  made  after  the  execution  of  the  Will 
are  admissible  as  evidence  of  its  contents  is  not  free  from 
doubt.  In  Sugdeny.Lord  St.  Leonards  (c)  the  Court  of  Appeal 
(Hellish,  L.J.,  dissenting)  overruled  Quick  v.  Quick  {d),  and 
decided  that  such  declarations  were  admissible  as  secondary 

(*)  Doe  e.  Hardy,  (1886)  1  Moo.  &  Leonards,  (1876)  1  P.  D.  154,  at  p.  228. 

Rob.  525 ;  Sutton  t.  Sadler,  (1857)  3  (a)  Sugden  r.  Lord  St.    Leonards, 

C.  B.  N.  S.  99  ;  Doe  r.  Palmer,  uH  nbi  sup. 

sup,^  at  p.  579.  (b)  Sugden  r.  Lord  St.  Leonards, 

(y)  Atkinson  r.  Morris,   [1897]  P.  uhi  sup.,  at  p.  242. 

40.  (c)  Uhi  sup, 

(0  Keen  t.  Keen,  (1873)  L.   R.  3  (<0  (1864)  3  Sw.  &  Tr.  442. 
P.  &  D.  105 ;  and  see  Sugden  r.  Lord  St. 
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evidence  of  the  contents.  Bat  in  Woodward  v.  QovJdstone  {e) 
the  House  of  Lords  considered  that  the  point  so  decided  in 
Sugden  v.  Lord  St  Leonards  would  be  open  to  review,  and 
their  lordships  expressly  guarded  themselves  against  its  being 
supposed  that  they  held  that  such  post  testamentary  declara- 
tions are  admissible. 

The  contents  of  a  lost  Will  may  be  proved  by  the  evidence  Contents 
of  a  single  witness,  though  interested,  whose  veracity  and  evidence^of 
competency  are  unimpeached  (/).  ^^|®  ^^^ 

When  the  contents  of  a  lost  Will  are  not  completely  proved  Ck>ntent8 
probate  will  be  granted  to  the  extent  to  which  they  are  p^t^  ^ 
proved  (g). 

There  are  no  degrees  of  secondary  evidence,  and  where  a  ko  degrees  of 
Will  has  been  lost,  and  evidence  of  its  contents  is  supplied  by  ^^^ 
the  production  of  a  draft,  and  of  the  parol  testimony  of  per- 
sons who  had  read  the  Will,  the  parol  testimony  must  be 
placed  side  by  side  with  the  draft,  and  out  of  them  the  Court 
will  extract  the  contents  of  the  Will  to  be  proved  (h). 

A^  person  who  propounds  for  probate  an  alleged  Will,  and 
who  is  unable  to  produce  it,  or  any  copy  or  draft  of  it,  or  any 
written  evidence  of  its  contents,  is  bound  to  prove  its  contents 
and  its  due  execution  and  attestation  by  evidence  which  is  so 
clear  and  satisfactory  as  to  remove,  not  all  possible,  but  all 
reasonable  doubts  on  those  points  (t). 

The  maxim  ''  Omnia  prasumuntur  rite  esse  acta  "  expresses  When  maxim 
an  inference  which  may  reasonably  be  drawn  when  an  inten-  'i^:^ 
tion  to  do  some  formal  act  is  established;  when  the  evidence  ^**«««<w^" 

may  be 

is  consistent  with  that  intention  having  been  carried  into  applied, 
effect  in  a  proper  way ;  and  when  the  actual  observance  of  all 
due  formalities  can  only  be  inferred  as  a  matter  of  proba- 
biUty  (&).  Consequently  where  the  contents  of  the  Will  and 
signature  of  the  testator  were  proved,  but  there  was  no  attesta- 
tion clause,  and  the  attesting  witnesses  were  both  dead,  and 

(0  (1886)  11  App.  Cas.  469.  P.  &  D.  472. 

(/)  Sugden  v.  Lord  St.  Leonards,  (i)  Harris   v.    Knight,    (1890)    15 

ubi  iup.  P.  D.  170, 179,  per  Lindley,  LJ. 

(y)  Ibid.  (*)  Ibid, 
(A)  Burls  r.  Burls,  (1868)  L.  R.  1 

E.  G 
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the  handwritmg  of  only  one  of  them  was  proved,  the  Court 
presumed  that  the  lost  Will  was  duly  executed,  and  granted 
probate  accordingly  (Q. 


Paper  neither 
diapoeizig  of 
pn^rtj  nor 
appointing 
ezecator  not 
admitted  to 
probate, 


nnleflsa 

codicil 

reyokingWill. 


WiU  relating 
to  real  estate 
only  and  not 
appointing 
executor  most 
now  be 
proved, 


unless 

relating  ouly 
to  foreign 
immovable 
property. 


Sect.  6. — Of  what  instruments  Probate  is  necessary. 

A  paper  which  neither  disposes  of  property  nor  appoints 
an  executor  generally  speaking  has  no  testamentary  character 
so  as  to  enable  the  Court  to  grant  probate  of  it(fn).  For 
instance,  a  Will  simply  appointing  testamentary  guardians 
and  not  disposing  of  property  nor  appointing  an  executor  is 
not  entitled  to  probate,  since  the  jurisdiction  of  the  Court  to 
grant  probate  of  an  instrument  is  founded  on  the  fact  that  it 
affects  property  (n). 

But  a  codicil,  not  containing  any  disposition  of  property, 
but  simply  revoking  all  former  Wills,  is  of  a  testamentary 
nature,  and  ought  to  be  admitted  to  probate.  So  if  the 
executor  after  probate  discovers  any  testamentary  paper,  he 
ought  to  bring  it  into  the  registry  though  it  be  a  mere  con- 
firmation of  the  Will  already  proved  (o). . 

Prior  to  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65), 
s.  1  (8),  there  was  no  jurisdiction  in  the  Probate  Division  to 
grant  probate  of  a  Will  limited  to  the  disposition  of  real  pro- 
perty only,  although  it  contained  the  appointment  of  an 
executor  and  the  real  estate  was  given  to  such  executor  with 
directions  to  convert  the  same  into  personal  estate  (p). 

Now  by  that  Act  probate  and  letters  of  administration  may 
be  granted  in  respect  of  real  estate  only,  although  there  is  no 
personal  estate. 

A  Will  dealing  only  with  real  and  immovable  property  in  a 
foreign  country  will  not  be  admitted  to  probate  in  the  Probate 
Division,  and  the  Court  will  refuse  to  allow  documents  referring 


(Q  Harris  r.  Knight,  ubi  sup. 

(tfi)  WiUiams  (10th  ed.)  300. 

(n)  In  the  Goods  of  Morton,  (1864) 
3  Sw.  &  Tr.  422. 

(o)  Williams  (10th  ed.)  300 ;  and  see 
Widdall  V.  Nixon,  (1863)  17  Be&v.  160. 


(j))  In  the  Goods  of  Barden,  (1867) 
L.  B.  1  P.  &  D.  325  ;  In  the  Goods  of 
Bootle,  (1874)  L.  B.  3  P.  &  D.  177  ; 
In  the  Goods  of  Tomlinson,  (1881)  6 
P.  D.  209. 
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only  to  property  in  a  foreign  country  to  be  included  in 
the  probate  of  the  English  Will  (9). 

A  Will  made  in  exercise  of  a  power  must  be  proved  (r),  wm  in 
even  though  made  in  exercise  of  a  special  power  (s) .  a  power. 

A  valid  declaration  of  trust  by  a  legatee  may  exist  inde-  independent 

,  ,  ,  .  declaration  of 

pendently  of  the  Will,  and  in  that  case  it  is  not  to  be  considered  trust  not 
as  a  testamentary  paper  to  be  admitted  to  probate,  although  it  probLte. 
may  be  received  as  evidence  against  the  legatee  of  the  nature 
of  the  trust  on  which  the  legacy  is  held  by  him(0. 

Where  on  the  face  of  a  Will  it  appears  that  a  legacy  is  When  binding 
given  to  a  legatee  to  be  applied  for  purposes  previously  agreed 
upon  between  the  testator  and  the  legatee  evidence  is  admis- 
sible to  show  what  those  purposes  were  (u). 

Where  the  trust  does  not  appear  on  the  face  ot  the  Will,  it 
can  be  enforced  against  the  legatee  if  it  relates  to  a  definite 
object  and  the  legatee  has  accepted  the  particular  trust.  It 
must  of  necessity  be  communicated  to  the  legatee  in  the 
testator's  lifetime,  but  it  may  be  sufiBciently  communicated  if 
put  in  writing  and  placed  in  his  hands  in  a  sealed  envelope 
and  he  engages  to  hold  the  property  given  to  him  by  the  Will 
upon  the  trusts  so  declared,  although  he  did  not  know  the 
actual  terms  of  the  trust;  but  an  engagement  to  hold  the 
property  upon  the  terms  of  any  paper  that  might  be  found 
after  the  testator's  death  would  not  be  effectual  (x). 

A  trust  will  be  imposed  on  the  legatee  by  expressly  What 
promising  or  tacitly  consenting  to  carry  out  the  testator's  a^rast. 
wishes,  and  whether  the  testator  is  thereby  induced  to  make 
or  to  abstain  from  revoking  a  Will  leaving  him  property.  If, 
however,  the  legacy  is  given  to  two  persons  as  tenants  in 
common,  the  express  promise  or  tacit  consent  of  one  of  them 
that  both  will  carry  out  the  testator's  wishes  will  not  bind  the 

(^)  In  the  Goods  of  Tamplin,  [1894]  (t)  Smith  v.  Attersoll,  (1826)  1  Buss. 

P.  39.  266.    With  regard  to  secret  trusts,  see 

(r)  Sugden  on  Powers  (8th  ed.)  466 ;  post^  p.  190. 

Farwell  on  Powers  (2nd«d.)  134.  («)  Be  Fleetwood,  (1880)  15  C.  D. 

(0  Be  Vallance,  (1883)   24  C.   D.  594  ;  Be  Huxtable,  [1902]  1  Oh.  214, 

177.    In  the  case  of  a  colonial  Will  the  2  Ch.  793. 

colonial  probate  must  be  sealed  under  (^as)  Re  Bojes,  (1884)  26  C.  D.  520. 
65  Vict.  c.  6. 

o  2 
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other  if  he  knows  noUiiDg  of  the  matter  until  after  the 
testator's  death,  since  to  hold  otherwise  would  enable  one 
beneficiary  to  deprive  the  other  of  his  benefit  by  setting  up  a 
secret  trust.  But  if  the  legacy  is  given  to  the  two  as  joint 
tenants,  there  is  a  distinction  between  those  cases  in  which 
the  Will  is  made  on  the  faith  of  the  antecedent  promise  or 
tacit  consent  of  one  of  the  legatees  and  those  in  which  the 
Will  is  left  unrevoked  on  the  faith  of  the  subsequent  promise 
or  tacit  consent ;  in  the  former  the  trust  binds  both  legatees, 
since  no  person  can  claim  an  interest  under  a  fraud  com- 
mitted by  another;  in  the  latter  case  the  one  and  not  the 
other  is  bound,  since  the  gift  is  not  tainted  with  any  fraud  in 
procuring  the  execution  of  the  Will  (y). 

Where  -a  gift  is  absolute,  the  intention  of  the  testator, 
whether  appearing  on  the  face  of  the  Will  or  communi- 
cated independently,  that  the  property  should  reach  another 
destination  through  the  voluntary  exercise  by  the  legatee  of 
his  own  right  of  ownership,  and  not  through  any  contract, 
arrangement,  or  understanding,  binding  the  conscience  of 
the  legatee,  will  not  make  the  legatee  a  trustee  (z). 

Where  the  trust  does  not  appear  on  the  face  of  the  Will, 
what  a  person  takes  under  the  trust  is  something  not  under 
the  Will,  but  solely  by  virtue  of  the  secret  trust  not  disclosed 
on  the  Will  (a).  Consequently  a  person  will  not  lose  a  benefit 
to  which  he  is  entitled  under  the  trust  by  reason  of  his  being 
a  witness  to  the  Will  (5). 

A  letter  written  by  a  testator  subsequently  to  making  his 
Will  declaring  the  trusts  on  which  he  has  bequeathed  property 
to  his  trustees  cannot  be  admitted  to  probate,  as  the  effect 
would  be  to  receive  as  part  of  the  Will,  or  as  codicils  to 
the  Will,  papers  unattested  (c).     So  also  parol  evidence  is 

(y)  iZ«  stead,  [1900]  1  Ch.  237, 240,  following  in  this  respect  Ee  Fleet- 

per  Farwell,  J.  wood,  ubi  tup. 

(z)  See    per    FitzGibbon,    L.J.,  in  (e)  Johnson  v.  Ball,  (1851)  6  De  G. 

Geddis  v.  Semple,  [1903]  1  Ir.  R.  73.  k  Sm.  85  ;  and  see  ante,  pp.  9, 40,  as  to 

(a)  Gallen  r.  Att.-Gen.,  (1866)  L.  R.  the  circumstances  ander  which  papers 

1  H.  L.  190  ;  O'Brien  v.  Condor,  [1905]  referred  to  in  a  Will  may  be  lacorpo> 

1  Ir.  R.  51.  rated  in  the  probate. 

(6)  O'Brien  r.  Condor,  ubi  iup. :  not 
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inadmissible  to  define  or  supplement  that  which  on  the  face 
of  the  Will  is  left  undefined  or  unexpressed  (d). 

No  probate  can  be  granted  of  the  Will  of  a  deceased  WiUofa 
Sovereign,  and  in  the  case  of  a  claim  under  such  a  Will  the  sovereign. 
proper  course  is  for  the  claimant  to  proceed  by  petition  of 
right  {e). 

An  executor  cannot  safely  deliver  over  sealed  packets  in  Sealed 
pursuance  of  a  direction  in  the  Will,  as  they  may  contain 
securities  for  money  or  papers  of  a  testamentary  character 
which  should  be  admitted  to  probate  (/). 


Sect.  7. — Of  Probate  where  there  are  several  executors. 
Probate  to  one  of  several  executors,  the  right  of  the  other  Probate  to 

one  of  several 

being  reserved,  enures  to  the  benefit  of  all;  and  upon  the  executors 
death  of  the  executor  to  whom  probate  has  been  granted  the  thetoi^t 
other  executor  may  accept  the  office ;  and  upon  doing  so  fully  ^'  ^^- 
represents  his  testator  without  further  probate.    For  although 
a  surviving  executor  on  being  cited  may  prove  the  Will  a 
second  time,  yet  in  point  of  law  the  probate  to  the  one  executor 
enures  to  every  purpose  for  which  probate  is  necessary  (g). 

So  also  where  several  executors  are  appointed  with  distinct  ^  ^^ 

'^'^  limited 

powers,  as  for  separate  parts  of  the  estate,  or  where  an  probate, 
executor  is  appointed  for  a  period  and  afterwards  another 
person  is  appointed  executor,  probate  of  the  Will  by  one 
executor  is  sufficient  (A). 

It  is,  however,  usual  and  proper  to  take  out  what  is  called  Practice  to 
a  double  probate ;  or,  where  the  first  executorship  has  ceased,  doub^^or^ 
a  cessate  probate.    In  such  cases  the  executor  makes  an  oath  ^^^^ 
as  in  other  cases  of  probate,  and  he  may  be  either  sworn  to 
and  mark  the  original  Will^  or  (if  all  the  proving  executors  are 
dead)  the  probate  which  was  granted  of  it;  or  he  may  be 
sworn  to  a  certified  office  copy  under  seal  of  the  Will.    He 
will  swear  to  administer  generally  the  estate,  and  not  merely 

{d)  Re  Hetley,  [1902]  2  Ch.  866.  Lee,  46. 

(e)  Bjyes  r.  Dake  of  Wellington,  C^)  Cummins   r.  Cummins,  (1846) 

(1846)  9  Bear.  579.  3  J.  &  Lat.  64. 

(/*)  Pelham    r.  Newton.   (1754)    2  (A)  See  Williams  (10th  ed.)  295, 296. 
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to  what  remains  unadministered,  bat  the  amount  of  the  estate 
as  sworn  in  the  oath  will  be  the  value  of  what  remains 
unadministered  at  the  time  (i). 


Costs  :  Rule 
of  Prcioga- 
tive  Court. 


Jadicatnre 
Act,  1890, 
B.  5. 


On  trial  by 
jury. 


Party  insist- 
ing on  proof 
in  solemn 
form  cross- 
examining 
witnesses 
only. 


Proceedings 
for  reyocation 
of  probate. 


Sect.  8. — Of  costs  oj  proceedings  in  the  Probate  Division. 

Under  the  practice  of  the  Prerogative  Court  and  after- 
wards of  the  Court  of  Probate  the  question  of  costs  was  in  the 
discretion  of  the  judge. 

The  Judicature  Act,  1890  (53  &  54  Vict.  c.  44),  s.  6,  provides 
that "  Subject  to  the  Supreme  Court  of  Judicature  Acts  and  the 
rules  of  Court  made  thereunder,  and  to  the  express  provisions 
of  any  statute,  whether  passed  before  or  after  the  commence- 
ment of  this  Act,  the  costs  of  and  incidental  to  all  proceedings 
in  the  Supreme  Court,  including  the  administration  of  estates 
and  trusts,  shall  be  in  the  discretion  of  the  Court  or  judge, 
and  the  Court  or  judge  shall  have  full  power  to  determine  by 
whom  and  to  what  extent  such  costs  are  to  be  paid.'' 

Ord.  LXV.,  r.  1,  R.  S.  C,  1888,  provides  that  where  any 
action  or  issue  is  tried  by  a  jury,  the  costs  shall  follow  the 
event  unless  the  judge  by  whom  such  action,  cause,  matter,  or 
issue  is  tried,  or  the  Court,  shall  for  good  cause  otherwise 
order. 

But  Ord.  XXI.,  r.  18  (as  amended),  provides  that  "the  party 
opposing  a  Will  may  with  his  defence  give  notice  to  the  party 
setting  up  the  Will,  that  he  merely  insists  upon  the  Will 
being  proved  in  solemn  form  of  law,  and  only  intends  to  cross- 
examine  the  witnesses  produced  in  support  of  the  Will,  and 
he  shall  thereupon  be  at  liberty  to  do  so,  and  shall  not,  in  any 
event,  be  liable  to  pay  the  costs  of  the  other  side,  unless  the 
judge  shall  be  of  opinion  that  there  was  no  reasonable  ground 
for  opposing  the  Will "  (ft)  . 

A  notice  given  under  Ord.  XXI.,  r.  18,  does  not  apply  to  the 
case  of  a  party  who  claims  revocation  of  probate  (l). 

(i)  See  Tr.  k  Coo.  P.  P.  (14th  ed.)  the  opposition  was  without  reasonable 

p.  154.  ground. 

(k)  See  Spicer  t?.  Spicer,  [1899]  P.  (0  Tomalin  r.  Smart,  [1904]  P.  141. 
38,  for  an  instance  where  it  was  held 
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Two  rules  were  laid  down  by  Sir  J.  P.  Wilde  in  Mitchell  v.  Rvien  for 
Oard  (m)  for  the  future  guidance  of  the  Court  in  probate  court?^  ° 
causes,  and  have  since  been  followed  (n). 

First,  if  the  cause  of  litigation  takes  its  origin  in  the  fault 
of  the  testator,  or  those  interested  in  the  residue,  the  costs 
may  be  properly  paid  out  of  the  estate. 

Secondly,  if  there  be  a  sufficient  and  probable  ground, 
looking  to  the  knowledge  and  means  of  knowledge  of  the 
opposing  party,  to  question  either  the  execution  of  the  Will 
or  the  capacity  of  the  testator,  or  to  put  forward  a  charge  of 
undue  influence  or  fraud,  the  losing  party  may  properly  be 
relieved  from  the  costs  of  his  successful  opponent. 

But  neither  of  those  principles,  which,  however,  are  not 
exhaustive,  justifies  a  plea  of  undue  influence  unless  there  are 
reasonable  grounds  for  putting  it  forward  (o). 

Primd  facie^  an  executor  is  justified  in  propounding  his  Ezecator 
testator's  Will,  yet  if  it  is  made  to  appear  that,  when  pro-  justified  in 
pounding  it,  he  must  have  known  that  he  was  attempting  to  ^i^^^  ^^ 
obtain  the  sanction  of  the  Court  to  a  document  which  could  not 
be  supported,  he  ought  to  be  condemned  in  the  costs.  But  if  the 
facts  within  his  knowledge  at  the  time  he  propounds  the  Will 
tend  to  show  eccentricity  merely  on  the  part  of  the  testator, 
and  he  is  totally  ignorant  at  the  time  of  the  circumstances 
and  conduct  which  afterwards  induced  a  jury  to  find  that  the 
testator  was  insane  at  the  date  of  the  Will,  he  will,  on  the 
principle  that  the  testator's  conduct  was  the  cause  of  litigation, 
be  entitled  to  receive  his  costs  out  of  the  estate,  although  the 
Will  is  pronounced  against  (p). 

Where  an  executrix  through  her  negligence  lost  a  Will,  J'^^SSro^^ 
and  propounded,  and  in  most  particulars  established,  the  sub-  negligence  of 
stance  of  it,  she  was  ordered  to  pay  the  costs  of  the  defendants, 
and  was  allowed  out  of  the  estate  only  such  costs  as  she  would 
have  incurred  in  proving  the  original  Will  in  solemn  form  (q). 

A  legatee  who  has  propounded  a  codicil  and  succeeded  is  f '^^^^^^ 

(f»)  (1861)  3  Sw.  &  Tr.  275.  (^)  Boughton    v.    Knight    (1873)  propounding 

(«)  See  Williams  (10th  ed.)  287,  and  L.  R.  3  P.  &  D.  64.                                  codicil, 

cases  cited.  (^)  Burls  v.  Burls,  (1868)  L.  R.  1 

(p)  Spiers  v.  English,  f  1907]  P.  122.  P.  k  D.  472. 
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Costs  of 
interyeneiB. 


Defendant 
cited  bat  not 
appearing. 


Person  enter- 
ing caveat. 


Costs  ordered 
oat  of  parti- 
calar  portion 
of  the  estate. 


Where  no 
particalar 
direction, 
costs  oat  of 
the  estate 
payable  in 
dae  coarse  of 
administra- 
tion. 


entitled  to  the  same  costs  as  an  executor  under  similar 
circumstances  (r). 

There  is  no  definite  rule  as  to  the  payment  of  the  costs  by 
or  to  interveners.  Each  particular  case  depends  on  its  own 
circumstances  («). 

Where  a  defendant,  who  had  been  cited  but  had  not  entered 
an  appearance,  had  destroyed  the  Will,  the  subject  of  proof,  the 
Court  condemned  her  to  pay  the  costs  of  the  suit  for  propound- 
ing the  contents  of  the  Will,  although  she  had  not  appeared  (t) ; 
and  a  person  who  had  improperly  entered  a  caveat  against 
probate  of  a  Will  the  validity  of  which  had  been  previously 
established  was  condemned  in  the  costs  thereby  occasioned  (u). 

By  Ord.  LXV.,  r.  14,  R.  S.  C,  1904,  in  any  probate 
action  in  which  it  is  ordered  that  any  costs  shall  be  paid  out 
of  the  estate,  the  judge  making  such  order  may  direct  out  of 
what  portion  or  portions  of  the  estate  such  costs  shall  be  paid, 
and  such  costs  shall  be  paid  accordingly.  Under  this  rule,  in 
Hanington  v.  Butt  (x),  in  pronouncing  for  the  Will,  the  Court 
ordered  the  costs  of  all  parties  to  be  paid  out  of  that  portion 
of  the  residuary  estate  passing  under  the  Will  to  four  out  of 
six  defendants  ;  and  in  DeariY,  Btdmer  (y)  the  Court  ordered  the 
costs  of  both  plaintiff  and  defendant  to  be  charged  on  and 
paid  out  of  the  corpus  of  certain  real  estate  devised  by  the  Will 
to  successive  life  tenants.  In  the  absence  of  any  direction  the 
costs  are  payable  out  of  the  entirety  of  the  estate  in  due  course 
of  administration,  and  should  the  personal  estate  be  insufficient 
the  costs  of  the  plaintiffs  propounding  the  Will  ordered  to  be 
paid  *'  out  of  the  estate  "  must  be  borne  by  the  real  estate  {z). 


Conclasive 
apon  the 
factam  and 
Talidity  of 
Will. 


Sbgt.  9. — Of  what  the  Probate  is  evidence. 

A   probate   granted   by    the   Probate    Division    is    con- 
clusive evidence  that  the  instrument  proved  is  testamentary 


(r)  Wilkinson  r.  Corfield,  (1881) 
6  P.  D.  27. 

(«)  See  Williams  (10th  ed.)  289, 
290,  and  cases  referred  to. 

(0  King  r.  Gillard,  (1867)  L.  R.  1 
P.  &  D.  639. 


(t()  Ratcliffe  r.  Barnes,  (1862)  31 
L.  J.  P.  &  M.  61. 
(a?)  [1905]  P.  3,  note, 
(y)  [1905]  P.  1. 
(z)  Re  Vickeretaff,  [1906]  1  Ch.  762. 
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according  to  the  law  of  the  country ;  it  is  conclusive  upon  the 
factum  and  validity  of  the  WUl  (a) . 

Without  the  constat  of  the  Court  of  Probate  no  other  Only 
Court  can  take  notice  of  the  rights  of  representation  to  executor's 
personal  estate:  and  when  such  Court  has  by  the  grant  of  *^^*^®' 
probate  or  letters  of  administration  established  the  right,  no 
other  Court  can  permit  it  to  be  gaiasaid  (5). 

The  sentence  of  the  Court  of  Probate,  however,  is  con-  Not  con- 
elusive  only  of  the  right  directly  determined,  and  not  of  any  coUaterai 
collateral  matter  which  may  possibly  be  collected  or  inferred  ™**^''- 
from  the  sentence  (c) ;  therefore  the  probate  or  grant  of  adminis- 
tration is  not  conclusive  as  to  the  domicil  of  the  testator  or 
intestate  (d),  or  of  the  death  of  the  testator  or  intestate  (e), 
although  in  the  absence  of  evidence  to  the  contrary  it  may 
possibly  be  admissible  as  primd  facie  evidence  (/). 

Moreover,  since  a  judgment  is  rendered  inadmissible  in 
evidence  on  proof  that  the  Court  which  pronounced  it  had  no 
jurisdiction  (^),  the  probate  or  grant  of  administration  may  be 
defeated  by  showing  that  the  testator  or  intestate  is  alive  {h). 

So  also  it  may  be  shown  that  the  seal  of  the  Court  has 
been  forged,  or  that  the  probate  has  been  revoked  (t). 

Where  probate  has  been  obtained  of  a  forged  Will,  or  by  Equity  jurig. 
fraud  on  the  next-of-kin,  equity  may  interfere  by  decreeing  of  fraud, 
the  wrong-doer  to  be  a  trustee  in  respect  of  such  probate,  and 
to  consent  to  a  revocation  of  it  in  the  Court  in  which  it  was 
granted,  without  interfering  with  any  jurisdiction  (k). 

(a)  Whicker   r.    Hume,    (1858)   7  (c)  WiUiama  (10th  ed.)  440. 

H.  L.  C.  124.    The  Act-book,  contain-  (d)  Whicker   v.    Hume,  uH  ntp. ; 

ing  the  entry  of  the  Will  and  probate,  is  Concha  v.  Concha,  (1886)  1 1  App.  Cas. 

Ihe  primary  evidence  and  is  admissible  541 . 

without  acoountiug  for  the  non-pro-  (e)  Moons  r.  De  Bemales,  (1826)  1 

duction  of  the  probate :  Cox  r.  Ailing-  Russ.  301,  307. 

ham,  (1822)  Jac.  514.  (/)  See  Williams  (10th  ed.)  440, 

(*)  Att.-Gen.  v.  Partington,  (1864)  and  Taylor  on   Evidence    (9th    ed.) 

3  H.  &  C.  193,  204  ;  and  see  Williams  s.  167. 

(10th  ed.)   431   et  teq.    Though  the  (^)  Taylor  on  Evidence  (9th  ed.) 

Chancery  Division  may  have  jurisdic-  s.  1714. 

tion  to  recall    probate,  it  is  not   a  (A)  Allen  «.  Dundas,  (1789)  3  T.  R. 

jurisdiction  which  should  be  exercised :  126 ,  130. 

see  Pinney  v.  Hunt,  (1877)  6  C.  D.  (i)  Williams  (lOth  ed.)  441. 

98  ;  Bradford  t.   Young,   (1884)    26  (It)  Bamesly  v.  PoweU,  (1748)  1  Ves. 

€.  D.  656,  667.  Sen.  119, 289  ;  Williams  (lOth  ed.)  435. 
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80  also  where  a  probate  action  was  compromised  and  a 
consent  judgment  taken  establishing  the  earlier  of  two  Wills, 
and  it  was  afterwards  discovered  that  the  earlier  Will  was  a 
forgery,  in  an  action  in  the  Chancery  Division  the  forgery  was 
established  and  the  compromise  was  set  aside ;  and  it  was  held 
by  the  Court  of  Appeal  that  although  the  Chancery  Division 
has  no  jurisdiction  to  revoke  the  probate  of  the  Will  it  had 
full  jurisdiction  to  decide  that  it  was  a  forgery ;  and  having  so 
decided,  in  another  action  in  the  Probate  Division,  for  revoca- 
tion of  the  probate  of  the  earlier  Will,  the  defendants  in 
the  probate  action,  who  were  parties  to  the  Chancery  action, 
were  estopped  from  denying  the  forgery  (Z). 

Probate  is  conclusive  as  to  every  part  of  the  Will ;  there- 
fore no  question  as  to  the  validity  of  an  interlineation  can  be 
entertained  by  a  Court  of  Equity  (m). 

So  where  probate  is  granted  as  of  a  Will  and  codicil  it  is  con- 
clusive of  the  fact  of  distinct  instruments,  though  written  on 
the  same  paper ;  as  for  instance  on  a  question  arising  whether 
legacies  were  intended  to  be  cumulative  or  substituted  (n). 

The  original  Will  may  be  looked  at  to  assist  the  construc- 
tion, but  not  to  alter  or  vary  or  displace  anything  determined 
in  the  granting  of  the  probate  (0). 

For  instance  the  Court  may  look  at  the  Will  itself  in  order 
to  derive  aid  in  its  construction  from  the  punctuation,  or 
manner  of  writing  (p),  or  from  other  appearances  on  the  face 
of  it,  such  as  blanks  appearing  in  the  probate  copy  (9),  and 
where  the  question  is  whether  they  arose  from  an  accidental 
omission  to  fill  up  a  printed  form  or  from  an  intention  not  to 
fill  them  up  (r).  The  practice  in  this  respect  is  not  different 
by  reason  of  the  probate  having  been  granted  in  fac  simile  (s). 

In  the  case  of  a  foreign  Will,  where  an  English  translation 


(0  Priestman  v.  Thomas,  (1884)  9 
C.  D.  70,  210. 

(w)  Plume  r.  Beale,  (1717)  1  P. 
Wms.  388. 

(it)  Baillie  r.  Butterfield,  (1787)  1 
Cox,  392. 

(o)  Williams  (10th  ed.)  448. 

ip)  Oppenheimer  r.  Henry,  (1868) 


9  Hare,  802,  n. 

{S)  Taylor  r.  Richardson,  (1854) 
Drewry  16. 

(r)  Be  Harrison,  (1885)  SO  C.  D. 
390. 

(s)  Qann  v.  Gregory,  (1854)  3  De  G. 
M.  &  0. 777  ;  Shea  v,  Boschetti,  (1854) 
18  Beav.  321. 
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has  been  proved,  and  a  copy  of  the  Will  in  the  foreign  boandbya 
langoage  deposited,  as  nothing  but  the  original  is  part  of  the  translation  of 
probate,  and  the  Court  of  Probate  has  no  power  to  make  a    ^^^^ 
translation,  the  Court  of  Construction  is  not  bound  by  the 
translation  in  case  of  mistake  {t) :  although  it  may  be  the 
Court  is  not  entitled  to  look  at  the  original,  if  any  of  the 
parties  object,  until  the  English  translation  is  brought  before 
the  Probate  Division  for  the  purpose  of  being  corrected  (u). 

The  Ecclesiastical  Court  and,  except  as  provided  by  the  As  to  real 
Court  of  Probate  Act,  1857,  the  Court  of  Probate  had  no  juris- 
diction to  authenticate  a  Will  as  far  as  it  related  to  real  estate, 
consequently  the  probate  was  no  evidence  of  the  validity  or 
contents  of  a  Will  to  such  property,  and  not  even  when  the 
original  Will  was  lost,  except  as  a  mere  copy  (x)  • 

By  the  Court  of  Probate  Act,  1857  (s.  61),  where  proceedings  Effect  of 
are  taken  under  the  Act  for  proving  a  Will  in  solemn  form,  or  c.  77,  where 
for  revoking  probate  of  a  Will,  on  the  ground  of  the  invalidity  de^.^^ 
thereof,  or  where  in  any  other  contentious  cause  or  matter  other  person 

•^  having  or 

under  the  Act  the  validity  of  a  Will  is  disputed,  the  heur-at-  pretending 
law,  devisees,  and  other  persons  having  or  pretending  interest  cUedT 
in  the  real  estate  affected  by  the  Will  shall  be  cited,  and  may 
be  permitted  to  become  parties,  or  intervene  for  their  respec- 
tive interests  in  such  real  estate,  subject  to  the  rules  and 
orders  and  the  discretion  of  the  Court.  And  (s.  62)  where 
probate  is  granted  after  such  proof  in  solemn  form,  or  where 
the  validity  of  the  Will  is  otherwise  declared  by  the  decree  or 
order  in  such  contentious  cause  or  matter,  the  probate,  decree, 
or  order  shall  enure  for  the  benefit  of  all  persons  interested 
in  the  real  estate  affected  by  the  Will,  and  shall  be  received 
as  conclusive  evidence  of  the  validity  and  contents  of  such 
Will ;  and  where  probate  is  refused  or  revoked,  on  the  ground 
of  the  invalidity  of  the  Will,  or  the  invalidity  of  the  Will  is 
otherwise  declared  by  decree  or  order  under  the  Act,  such 
decree  or  order  shall  enure  for  the  benefit  of  the  heir-at-law 


(0  L'Fit  V,  L'Batt.  (1718)  1  P.  Wms.      229. 
526.  (a;)  WilllamB  (10th  ed.)  440. 

(u)  Be  Cliffe'8  Trusts,  [1892]  2  Ch. 
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or  other  persons  against  whose  interest  in  real  estate  such 
Will  might  operate.  Should  the  Court  think  fit  it  may  (s.  63) 
proceed  without  citing  the  heir,  or  other  persons  interested  in 
the  real  estate,  hut  the  prohate,  decree,  or  order  of  the  Court 
shall  not  in  any  case  affect  the  heir,  or  any  person  in  respect 
of  his  interest  in  real  estate,  unless  such  heir  or  person  has 
heen  cited  or  made  party  to  the  proceedings,  or  derives  title 
under  or  through  a  person  so  cited  or  made  party. 

In  an  action  as  to  the  validity  of  a  Will,  the  Court  will  not 

order  the  assignee  of  the  heir-at-law  of  the  testator  to  be  cited 

as  a  person  having  or  pretending  interest  in  the  real  estate 

affected  by  the  Will  iy). 

Act  only  The  above  sections  are  only  applicable  to  Wills  which  require 

^Fm  ^ecuted  ^^^  ^^^^^  validity  the  same  formularies  in  respect  both  of  real  and 

****'  da^  *°     personal  estate,  so  that  one  inquiry  upon  the  validity  of  the 

with  Wills       Will  shall  sufSce  for  both,  and  therefore  they  do  not  apply  to  a 

°  *    '  '       Will  made  before  the  Wills  Act,  1887  {z).    The  practice  as  to 

citations  has  not  been  altered  by  the  Judicature  Acts  (a). 

Effect  of  Under  s.  64,  in  any  action  where  it  is  necessary  for  a  party 

c.  77  as  to^  *    ^  establish  a  devise  or  other  testamentary  disposition  of  real 

notice  of         estate,  he  may  give  to  the  opposite  party  ten  days  at  least 

gireinevi-      before  the  trial,  or  other  proceeding,  notice  of  intention  to 

or  letters  of     give  in  evidence  the  probate  of  the  Will^  or  the  letters  of 

tion  withThe  administration    with  the  Will  annexed,  or  a  stamped  copy 

Will  annexed,  thereof,  and  in  such  case,  if  the  opposite  party  do  not  give  a 

counter-notice  within  four  days  that  he  disputes  the  validity 

of  such  devise  or  other  testamentary  disposition,  such  probate, 

or  letters  of  administration,  or  stamped  copy  thereof,  shall 

be  sufficient  evidence  of  the  Will  and  of  its  validity  and 

contents. 

The  meaning  of  this  section  is  that  when  a  notice  has 
been  given  and  no  counter-notice  is  given,  the  probate,  without 
more,  will  be  admissible  evidence  of  the  Will  and  its  contents 
as  to  realty,  and  will  be  piimd  facie  evidence  of  the  validity  of 

(y)  Jones  v.  Jones,  (1882)  7  P.  D.  66.  (a)  Eennaway  r.  Eennawav,  (1876) 

(z)  CampbeU  v,  Lucy,  (1871)  L.  R.       1  P.  D.  148. 
2  P.  &  D.  209. 
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the  Will  and  the  competence  of  the  testator ;  but  there  is 
nothing  to  prevent  the  opposite  party  from  showing  by  evidence 
that  the  Will  is  not  valid,  or  that  the  testator  was  not 
competent  (b). 

Sect.  65  provides  that  ''  In  every  case  in  which,  in  any 
such  action  or  suit,  the  original  Will  shall  be  produced  and 
proved,  it  shall  be  lawful  for  the  Court  or  judge  before  whom 
such  evidence  shall  be  given  to  direct  by  which  of  the  parties 
the  costs  thereof  shall  be  paid." 

In  the  case  of  death  after  81st  December  1897,  under  Effect  of  the 
s.  1  of  the  Land  Transfer  Act,  1897,  real  estate  of  the  deceased  fer  Act.  i897. 
vests  in  his  personal  representative,  and  probate  and  letters  of 
administration  may  be  granted  in  respect  of  real  estate  only, 
although  there  is  no  personal  estate.  But  real  estate  under 
this  Act  does  not  include  land  of  copyhold  tenure  or  customary 
freehold  in  any  case  in  which  an  admission  or  any  act  by  the 
lord  of  the  manor  is  necessary  to  perfect  the  title  of  a  purchaser 
from  the  customary  tenant.  In  cases  not  coming  within  the 
operation  of  this  Act  it  will  still  be  necessary  in  order  to 
establish  a  devise  of  real  estate,  if  the  Will  has  not  been  proved 
in  solemn  form  and  its  validity  declared  by  decree  or  order  so 
as  to  fall  within  s.  62  of  the  Court  of  Probate  Act,  1857,  to 
produce  the  original  Will  and  prove  its  due  execution,  unless 
notice  has  been  given  and  no  counter -notice  has  been  received 
under  s.  64  of  the  same  Act,  and  the  validity  of  the  Will  is  not 
contested. 

The  probate  is  merely  operative  aa  authenticated  evidence.  Probate 
and  not  as  the  foundation,  of  the  executor's  title ;    for  he  ™a?henti- 
derives  all  his  interest  from  the  Will  itself,  and  the  property  ^*®^  *^^^" ,, 

'  x-     r-      J    deuce,  not  the 

of  the  deceased  vests  in  him  from  the  moment  of  the  testator's  foundation,  of 

the  6xccutor*ft 

death.     Consequently  the  probate  is  said  to  have  relation  to  title, 
the  time  of  the  testator's  death  (c). 

(b)  Barraclough     v.     Qreenhongh,  (c)  Williams  (10th  ed.)  214 ;   ante, 

(1867)  L.  R.  2  Q.  B.  612.  pp.  1,  63. 


CHAPTER  Yl. 

OF  INTBSTACT  AND   GRANT   OF   LETTERS   OF  ADMINISTRATION. 

Sect.  1. — Origin  of  and  jurisdiction  to  gi'ont  Letters  of 

Administration, 

In    case    a   person  makes   no  testamentary  disposition 

of  the  whole  or  part  of  his  property  he  is  said  to    die 

intestate  (a). 

Origin  of  ad-         In  ancient  times  the  King,  as  parens  patriae^  seized  the 

minis      re.    g^^g  ^j  ^j^^   intestate,  to  the  intent  that  they  should  be 

preserved  and  disposed  of  for  the  burial  of  the  deceased,  the 

payment  of  his  debts,  to  advance  his  wife  and  children,  if  he 

King*8  prero-    had  any,  and,  if  not,  those  of  his  blood.    This  prerogative  the 

gat  ye.  King  continued  to  exercise  for  some  time  by  his  own  ministers 

of  justice,  and  probably  in  the  County  Court,  where  matters  of 
all  kinds  were  determined ;  and  it  was  granted  as  a  franchise 
to  many  lords  of  manors,  and  others,  who  had,  until  the 
passing  of  the  Court  of  Probate  Act,  1857,  a  prescriptive  right 
to  grant  administration  to  their  intestate  tenants  and  suitors, 
Jurisdiction     in  their  own  Courts  Baron  and  other  Courts.    Afterwards  the 

of  the 

Ordinary.  Crown  invested  the  Ordinary  with  this  branch  of  the  preroga- 
tive. Although  the  clergy  had  never  by  law  any  beneficial 
interest  in  the  property  of  intestates,  but  merely  the  right  or 
duty  of  administration,  and  the  right  of  possession  for  the  latter 
purpose,  yet  it  was  said  they  took  to  themselves  the  residue  of 
the  deceased's  estate  after  the  partes  rationabiles  of  the  wife 
and  children  had  been  deducted,  and  without  even  paying  his 
lawful  debts  and  charges  thereon,  and  by  stat.  Westm.  2 
(18  Edw.  I.  c.  19)  it  was  enacted  that  the  Ordinary  should  be 
bound  to  pay  the  debts  of  the  intestate  as  far  as  his  goods 
extended,  in  the  same  manner  that  executors  were  bound  in 

(a)  2  Bl.  Com.  494. 
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case  the  deceased  had  left  a  Will.  The  residuum,  however, 
remained  still  in  his  hands  to  be  applied  to  whatever  purposes 
the  conscience  of  the  Ordinary  should  approve,  and  to  prevent 
abuses  of  this  power  the  stat.  81  Edw.  III.  s.  1,  c.  11,  was 
passed,  which  provides  that  ''In  case  where  a  man  dieth 
intestate,  the  Ordinaries  shall  depute  of  the  next  and  most 
lawful  friends  of  the  dead  person  intestate  to  administer  his 
goods ;  which  person  so  deputed  shall  have  action  to  demand 
and  recover,  as  executors,  the  debts  due  to  the  said  deceased 
intestate,  in  the  King's  Court,  to  administer  and  dispend  for 
the  soul  of  the  dead;  and  shall  answer  also  in  the  King's 
Court  to  others  to  whom  the  said  deceased  was  holden  and 
bound,  in  the  same  manner  as  executors  shall  answer.  And 
they  shall  be  accountable  to  the  Ordinaries  as  executors  be  in 
the  case  of  testament,  as  well  as  of  the  time  past  as  the  time 
to  come." 

This  is  the  origin  of  administrators.    They  were  the  officers  Administra- 
of  the  Ordinary  appointed  by  him  in  pursuance  of  the  statute,  J^^^^  the 
and  their  title  and  authority  were  derived  exclusively  from  Ordina^ 
the  ecclesiastical  judge,  by  grants  which  are  usually  denomi-  Dursuant  to 
nated  letters  of  administration  (b).  st.  i,  cTn.  ' 

Stat.  21  Hen.  YIII.  c.  5,  s.  8,  extended  the  power  of  the  powers 
Ordinaries  under  81  Edw.  III.  st.  1,  c.  11,  to  grant  administration  21  £Sm!vm 
in  case  of  a  person  dying  intestate,  or  the  executors  named  c.  5,  a.  3. 
refusing  to  prove  the  Will,  to  the  widow  or  next-of-kin  of  the 
deceased,  or  to  both  at  discretion,  and  where  divers  persons 
claim  the  administration  as  next-of-kin  in  equal  degree  of 
kindred  to  the  testator  or  person  deceased  it  gave  the  Ordinary 
power  to  elect  any  one  or  more  making  request. 

By  s.  8  of  the  Court  of  Probate  Act,  1857,  the  jurisdiction  jurisdiction 
of  ecclesiastical  and  other  Courts  to  grant  letters  of  adminis-  tSSe^ed  to 
tration  was  abolished,  and  by  s.  4  became  vested  in  the  Court  ^^*^  <>'  ^^^ 

bate,  and  now 

of  Probate,  and  by  the  Judicature  Act,  1878,  ss.  8,  16  (6),  it  is  vested  in  Pro- 
now  vested  in  the  Probate  Division  of  the  High  Court  of  ^*®^^^^^'*- 
Justice  (c). 

00  See  Williams  (10th  ed.)  312  et      the  origin  of  administration. 
seq,  for  a  more  complete  statement  of  (c)  See  antej  pp.  65  et  seq. 
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Oeneral  rule 
administrator 
cannot  act 
before  grant. 


To  what 
extent  grant 
relates  back. 


Sect.  2. — What  may  be  done  before  grant 

Inasmuch  as  the  adminiBtrator  derives  his  aathority  from 
the  appointment  of  the  Court,  as  a  general  rule  he  cannot  act 
before  letters  of  administration  granted  to  him  ((2). 

A  release,  an  assignment,  or  a  surrender  by  a  person  who 
afterwards  takes  out  letters  of  administration  is  of  no  validity^ 
for  the  right  was  not  in  him  at  the  time  (e) ;  so  also  a  notice  to 
be  given  by  the  executors  or  administrators  of  a  deceased 
partner  cannot  be  effectually  given  by  the  administrator  before 
taking  out  letters  of  administration  (/). 

In  Chancery  proceedings  it  would  seem  that  a  person 
having  the  right  to  administer  is,  as  to  suing,  in  a  similar 
position  to  an  executor,  that  is  to  say,  if  the  grant  is  made  to 
him  before  the  hearing  it  will  relate  back  to  the  death  of  the 
intestate  (g) ;  yet  notwithstanding  s.  25  (1)  of  the  Judicature 
Act,  1878,  it  would  seem  that  an  administrator  cannot  com- 
mence an  ordinary  action  to  recover  a  debt  or  damages  until 
the  letters  of  administration  have  issued  (A). 

In  some  cases  acts  of  a  person  who  afterwards  takes  out 
letters  of  administration  are  made  good  by  relation.  For 
instance,  in  Kenrick  v.  Bwrges  (i)  the  Court  agreed  that  if  one 
enters  as  executor  of  his  wrong,  and  sells  goods  and  then 
obtains  administration,  the  sale  is  good  by  relation ;  eknASharland 
V.  Mildon  (k)  shows  that  if,  before  administration  is  taken  out^ 
an  agent  is  employed,  the  agency  is  not  lawful  so  long  as  the 
employer  is  a  wrong-doer,  but  if  the  employer  becomes 
administrator,  then  all  that  has  been  done  is  made  right* 
But  in  such  cases  the  act  done  must  be  for  the  benefit  of  the 
estate  (Z). 


{d)  Wankford  r.  Wankford,  (1698) 
1  Salk.  299,  301. 

(e)  Williams  (10th  ed.)  315. 

(/)  Holland  r.  King,  (1848)  6  G.  B. 
727 ;  and  see  Dibbins  r.  Dibbins, 
[1896]  2  Cb.  348. 

(g)  Humphreys  r.  HomphreySi 
(1734)  3  P.  Wms.  349,  361. 


(A)  BuUen  &  Leake's  Prec.  of  Plead. 
(6th  ed.)  p.  167. 

(i)  (1582)  Moo.  126. 

{k)  (1846)  5  Hare  469,  and  see  Hill 
V,  Curtis,  (1866)  L.  R.  1  Eq.  90,  100. 

(0  Morgan  r.  Thomas,  (1853)  17 
Jur.  283. 
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Sect,  8. — To  whom  Administration  is  to  be  Granted. 
The  right  of  the  husband  to  be  the  administrator  of  his  (i)  Right  of 

^^  111 

wife  belongs  to  him  exclusively  of  all  other  persons,  and  the 
Ordinary  had  no  power  or  election  to  grant  it  to  any  other. 
'It  would  seem  that  this  claim  is  founded  on  the  stat.  of 
81  Edw.  III.,  on  the  ground  of  the  husband  being  "  the  next 
and  most  lawful  friend"  of  his  wife(m).  This  right  was 
expressly  confirmed  by  stat.  29  Gar.  IL  c.  8,  s.  25. 

Although  a  married  woman  has  the  power  of  disposing  by  As  to  separate 
Will  of  her  separate  property,  yet  the  quality  of  separate  SSe.^^  ^  ^ 
property  ceases  on  the  death  of  the  married  woman  without 
making  a  disposition,  and  her  undisposed  of  property  devolves 
just  as  if  the  separate  use  had  never  existed.  The  Married 
Women's  Property  Act,  1882,  has  not  made  any  alteration  in 
this  respect.  If  she  has  made  a  Will  appointing  executors, 
they  become  trustees  for  her  surviving  husband  of  the  personal 
property  undisposed  of  (n). 

According  to  the  equitable  doctrine  of  separate  use,  if  the  when  hus- 
husband  survives  and  the  wife  dies  in  actual  possession  of  j'n  hu^marltal 
her  separate  property  without  having  exercised  her  right  of  "g^^- 
disposing  of  it,  the  fund  belongs  to  the  husband  in  his  marital 
right,  so  that  he  need  not  become  her  administrator  in  order 
to  entitle  himself  to  it.    It  is  otherwise  under  the  Married  when  not  so 
Women's  Property  Act,  1882,  as  thereunder  the  wife  takes  ®^*^'^®**- 
as  a  feme  sole,  and  the  husband  surviving,  not  having  taken 
any  legal  interest,  must  obtain  a  grant  of  administration. 
In  the  latter  case  the    statute   defeats    the  husband's  jus 
mariti,  and  he  must  take  administration  to  his  wife's  estate, 
whereas  in  the  former  the  quality  of  separate  property  ceases 
on  the  wife's  death,   and  consequently  the    right    of    the 
husband  (the  jiLs  mariti)  subsists  as  if  the  separate  use  had 
never  existed  (o). 

Though  a  marriage  be  voidable  by  reason  of  some  canonical  Where 
disability  {e.g.,  on  account  of  corporal  infirmities,  and  formerly  ™ldabk. 

(w)  Williams  (10th  ed.)  320.  (o)  Williams  (10th  ed.)  621,  n.  (y), 

(n)  He  Lambert's  Estate,  (1888)  89      573,  n.  (w),  655,  n.  (r)  ;  Lush  on  H. 
C.  D.  626.  &  W.  (2nd  ed.)  148. 

B.  H 
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riage void  ab 
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Where 

marriage 
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Where  hus- 
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Effect  of 
Land  Trans- 
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as  being  within  the  prohibited  degrees  of  consanguinity  or 
affinity),  yet  the  husband  is  entitled  to  the  administration  of 
the  wife,  unless  sentence  of  nullity  was  declared  before  her 
death.  But  where  the  marriage  took  place  under  one  of  the 
civil  disabilities  (such  as  prior  marriage,  want  of  age,  idiotcy, 
and  the  like,  and  since  5  &  6  Will.  lY.  c.  54,  by  being  within 
the  prohibited  degrees  of  consanguinity  or  affinity)  the  con- 
tract of  marriage  is  absolutely  void  ab  initio,  and  consequently 
the  husband  cannot  be  entitled  to  take  administration  (p). 

A  divorced  spouse,  whether  petitioner  or  respondent, 
ceases  to  have  an  interest  in  the  estate  of  the  other  party 
to  the  dissolved  marriage  who  subsequently  dies  intestate; 
and,  in  such  a  case,  the  Court  will  pass  over  the  surviving 
spouse  without  citation,  but  in  granting  administration  to  the 
next-of-kin,  will  require  the  sureties  to  the  administration 
bond  to  justify  {q). 

Where  a  wife  has  been  judicially  separated  or  has  obtained 
a  protection  order  under  stat.  20  &  21  Vict.  c.  85,  s.  21,  and 
afterwards  dies  in  the  lifetime  of  her  husband,  intestate,  the 
Court  will  decree  administration,  limited  to  such  property  as 
she  acquired  since  the  judicial  separation  or  protection  order 
(without  specifying  of  what  that  property  consisted),  to  the 
next-of-kin  of  the  wife ;  as  to  the  remainder,  administration 
will  be  granted  to  the  husband  (r) ;  and  in  making  the  grant 
to  the  next-of-kin  it  is  not  necessary  that  the  husband  should 
be  cited  (a). 

The  right  of  the  husband  to  administer  to  his  wife's  estate 
is  not  a  right  which  passes  to  his  trustee  in  bankruptcy,  but 
under  special  circumstances  the  Court  may  make  the  grant 
to  the  trustee  under  s.  78  of  the  Court  of  Probate  Act,  1857, 
and  if  the  estate  is  small  will  dispense  with  citation  on  the 
husband  (t). 

Since  the  Land  Transfer  Act,  1897,  if  a  wife  dies  possessed 


(/;)  Williams  (10th  ed.)  321. 
Iq)  In  the  Estate  of  Wallas,  [1905] 
P.  326. 

(r)  Williams  (10th  ed.)  321. 


(s)  In  the  Goods  of  Brighton,  (1865) 
34  L.  J.  (P.  M.  &,  A.)  66. 

(0  In  the  Goods  of  Turner,  (1886) 
12  P.  D  18. 


\ 
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of  real  estate  the  heir-at-law  has  under  the  Act  (u)  an  equal 
right  to  the  grant  of  administration  with  the  next-of-kin. 
The  Act,  however,  does  not  refer  to  the  husband,  and  being 
entitled  to  administration  jv/re  mariti,  and  not  as  next-of-kin, 
he  is  not  affected  by  the  Act,  but  in  a  proper  case  he  may 
be  passed  over  under  s.  78  of  the  Court  of  Probate  Act, 
1857  {x). 

The  husband  is  not  entitled  to  the  grant  if  he  has  no  Husband  has 
interest  in  his  deceased  wife's  property.    So  that  where  a  haem) 
husband  agreed  by  deed  of  separation  that  if  his  wife  died  i"^*®'*®*- 
intestate  her  next-of-kin  should  be  entitled  to  her  property, 
and  she  died  intestate,  leaving  separate  property  of  which 
she  had  become  possessed  by  virtue  of  the  deed,  the  Court, 
notwithstanding  the  husband    objected,  granted  letters    of 
administration  to  her  father  limited  to  that  property  (y). 

If  the  husband  survives  his  wife  and  dies,  the  practice  of  ^^s^^  of 

pcraonal 

the  Court  in  all  cases  where  there  is  only  personal  estate  is  representa- 
to  grant  to  the  representative  of  the  husband  alone  letters  of  hasband. 
administration  to  the  wife,  unless  the  next-of-kin  are  entitled 
by  contract  or  otherwise  to  the  beneficial  interest,  when  it 
will  be  decreed  to  them,  because  the  principle  is  that  the 
grant  ought  to  follow  the  interest.  But  before  the  husband's 
next-of-kin  can  claim  to  administer  to  the  wife's  estate  they 
must  constitute  themselves  his  legal  personal  representatives  {z). 

Since  the  passing  of  the  Land  Transfer  Act,  1897,  it  Heir^t-law 

of  wifQ  has- 

would  seem  that  where  the  wife  predeceases  the  husband  priority  if  she 

leaving  real  estate  the  heir-at-law  of  the  wife  has  priority  estate.^ '^ 
over  the  personal  representative  of  the  husband  (a). 

Although  the  stat.  21  Hen.  YIIL  c.  6,  s.  8,  directs  the  (2)  Bight  of 

widow 

Ordinary  at  his  discretion  to  grant  administration  to  the 
widow  of  the  deceased,  or  to  the  next-of-kin,'  or  to  both,  it  is 
the  practice  of  the  Court  to  give  priority  to  the  widow,  unless 
good  cause  is  shown  to  the  contrary ;  for  instance,  having 

(u)  60  &  61  Vict.  c.  66,  Pt.  I.,  8.  2,  P.  D.  16. 
8ab-8.4.  (z)  Partington  r.  Att. -Gen.,  (1869) 

ix)  In  the  Goods  of  Ardern,  [1898]  L.  R.  4  H.  L.  100, 109, 115. 
P.  147.  (a)  In  the  Goods  of  Roberts,  [1898] 

(y)  Allen    r.  Hamphrys,  (1882)  8  P.  149. 
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barred  herself  of  all  interest  in  her  husband's  property  by 
contract,  or  marital  miscondact  {b). 

The  Court  at  all  times  prefers  a  sole  to  a  joint  administra- 
tion (c),  and  where  a  joint  grant  is  made  to  the  widow  and  one 
of  the  next-of-kin,  all  the  other  next-of-kin  must  consent  that 
the  grant  shall  be  so  made;  and  the  Court  will  not  depart 
from  the  general  practice,  unless  there  are  special  circum- 
stances for  so  doing  {d). 

On  an  application  for  a  grant  of  administration  passing 
over  the  widow  on  the  ground  of  misconduct,  the  Court 
requires  the  widow  to  be  cited  to  give  her  the  opportunity  of 
answering  the  charge  (e),  unless  there  are  special  circum- 
stances (/). 

But  where  a  charge  of  marital  misconduct  had  been  estab- 
lished in  a  suit  by  the  intestate  who  had  obtained  a  decree 
nisi  for  the  dissolution  of  his  marriage,  the  Court  made  the 
grant  to  the  son  without  requiring  the  widow  to  be  cited,  but 
the  sureties  to  the  administration  bond  had  to  justify  in 
respect  of  the  share  of  the  estate  to  which  the  widow  might  be 
entitled  in  order  that  her  interest  in  the  estate  might  be 
absolutely  protected  (g). 

But  the  Court  will  not,  without  citation,  pass  over  the 
widow,  who  has  been  legally  separated  from  her  husband  by 
reason  of  her  cruelty  (fc). 

Where  the  widow  is  a  lunatic  her  committee  is  entitled 
preferably,  in  like  manner  as  the  widow  would  be,  unless  good 
cause  to  the  contrary  is  shown  by  the  next-of-kin.  If  there  is 
no  committee  of  her  estate,  administration  is  granted  to  the 
widow's  next-of-kin,  or  to  the  next-of-kin  of  the  husband, 
according  to  circumstances,  or  in  cases  coming  within  the 


(h)  Williams  (10th  ed.)  327  ;  In  the 
Goods  of  Stevens,  [1898]  P.  126. 

(c)  See  post,  p.  104. 

{S)  In  the  Goods  of  Newbold,  (1866) 
L.  R.  1  P.  &  D.  285 ;  In  the  Goods  of 
Richards,  (1871)  L.  R.  2  P.  &  D.  216  ; 
In  the  GK)ods  of  Dickinson,  [1891]  P. 
292. 

(e)  Id    the    Goods   of    Middleton, 


(1888)  14  P.  D.  23. 

(/)  In  the  Goods  of  Stevens,  ubi 
sup. 

(^)  In  the  Estate  of  Frost,  [1905] 
P.  140 ;  as  to  a  divorced  spoase,  see 
ante,  p.  98. 

(A)  In  the  Goods  of  Ihler,  (1873) 
L.  R.  3  P.  &  D.  60. 
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Land  Transfer  Act,  1897,  to  the  heir-at-law,  if  he  is  the  person 
principally  interested  (i). 

Inasmuch  as  the  principle  upon  which  the  Court  acts  is  (3)  Right  of 
that  the  grant  of  administration  ought  to  follow  the  interest,  °®^^^  '  ^' 
the  decided  cases  determining  who  are  next-of-kin  according  Next-of-kin 
to  the  Statutes  of  Distribution  are  authorities  upon  the  ques-  g^^^f^ 
tion  as  to  who  are  entitled  to  administration  as  being  next-of-  Distr^ution 
kin  under  the  Statutes  of  Administration  {k). 

Consanguinity,  or  the  relation  of  persons  descended  from  Consan- 
the  same  stock  or  common  ancestor,  is  either  lineal  or  ^"^^^  ^' 
collateral. 

Lineal  consanguinity    is    that    which    subsists  between  Lineal  con- 
persons  of  whom  one  is  descended  in  a  direct  line  from  the  8*"S^^"**y- 
other,  as  between  the  propositus  and  his  father,  grandfather, 
great-grandfather,   and  so   upwards  in  the  direct  ascending 
line ;  or  between  the  propositus  and  his  son,  grandson,  great 
grandson,  and  so  downwards  in  the  direct  descending  line. 
Every  generation,  in  this  lineal  direct   consanguinity,  con-  Mode  of  cai- 
stitutes  a  different  degree,  reckoning  either  upwards  or  down-  "'"""°^- 
wards.    The  father  of  the  propositus  is  related  to  him  in  the 
first  degree,  and  so  likewise  is  his  son ;  his  grandsire  and 
grandson  in  the  second,  his  great  grandsire  and  great  grand- 
son in  the  third.     This  is  the  only  natural  way  of  reckoning 
the    degrees    in    the  direct  line,  and  therefore   universally 
obtains,  as  well  in  the  civil  and  canon,  as  in  the  common 
law  (0- 

Collateral    kindred    answers    to    the    same    description:  Ck)ilateial 
collateral  relations  agreeing  with  the  lineal  in  this,  that  they  gainitj. 
descend  from  the  same  stock  or  ancestor ;   but  differing  in 
this,  that  they  do  not  descend  one  from  the  other  (m). 

The  mode  of  calculating  the  degrees  in  the  collateral  line  Mode  of 
for  the  purpose  of  ascertaining  who  are  the  next-of-kin,  bo  as 
to  be  entitled  to  administration,  conforms  to  that  of  the  civil 
law,  and  is  as  follows :  to  count  upwards  from  either  of  the 

(i)  Williams  (10th  ed.)  327.  (0  Williams  (10th  ed.)  329. 

Ik)  See  Williams  (10th  ed.)  328  et  O'O  ^^i^- 

seq. 
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parties  related  to  the  common  stock,  and  then  downwards 
again  to  the  other,  reckoning  a  degree  for  each  person,  both 
ascending  and  descending;  or,  in  other  words,  to  take  the 
sum  of  the  degrees  in  both  lines  to  the  common  ancestor  (n) ; 
so  that  the  propositus  and  his  cousin-german  or  first 
cousin  are  related  in  the  fourth  degree,  and  the  propositus  and 
his  second  cousin  are  related  in  the  sixth  degree.  Moreover, 
relations  of  different  denominations  may  be  of  equal  degree  to 
the  propositus.  Thus  a  grand-daughter  of  the  sister,  and  a 
daughter  of  the  intestate's  aunt  {i.e.,  a  great-niece  and  a  first 
cousin)  are  in  equal  degree,  being  each  four  degrees  removed. 

The  following  distinctions  may  be  observed  with  reference 
to  the  corresponding  rules  of  the  common  law  respecting 
succession  to  inheritances  (o). 

Relations  by  the  father's  side  and  the  mother's  side  are  in 
equal  degree  of  kindred,  and  therefore  equally  entitled  to 
administration. 

The  half-blood  is  admitted  to  administration  as  well  as  the 
whole. 

Primogeniture  gives  no  right  to  preference  in  the  grant  of 
administration. 

The  right  to  administration  will  follow  the  proximity  of 
kindred,  though  ascendant ;  and,  therefore,  when  a  child  dies 
intestate,  without  wife  or  child,  leaving  a  father,  the  father  is 
entitled  to  the  grant,  exclusive  of  all  others.  If  a  child  dies 
intestate  without  a  wife,  child  or  father,  the  mother  is  entitled 
to  administration.  So  the  grandfather  or  grandmother,  being 
in  the  second  degree,  though  ascendant,  will  be  entitled  to 
administration  to  the  exclusion  of  the  uncle  or  aunt,  who  are 
related  only  in  the  third  degree.  So  a  great-grandmother  is 
equally  entitled  with  an  aunt. 

Our  law  prefers  the  next-of-kin,  though  collateral,  before 
one  who,  though  lineal,  is  more  remote. 

Although,  as  a  general  rule,  those  in  equal  degree,  whether 
male  or  female,  are  equally  entitled  to  administration,  yet 

(n)  Williams  (10th  ed.)  330.  where  these  distinctions  are  given  and 

{o)  See  Williams    (10th    ed.)    331,      the  authorities  coUected. 
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there  is  a  recognised  order  of  preference  among  kindred  which 
is  an  exception  to  this  rule. 

The  order  of  preference  is  as  follows :  In  the  first  place  the  Order  of  pre- 
children,  and  their  lineal  descendants  to  the  remotest  degree ;  ®**°*^^' 
and  on  failure  of  children,  the  parents  of  the  deceased  are 
entitled  to  the  administration;  then  follow  brothers  and 
sisters,  then  grandfathers  and  grandmothers,  then  uncles  or 
nephews,  great-grandfathers  and  great-grandmothers,  and 
lastly  cousins  (p). 

Under    the    Land   Transfer  Act,   1897    (60  &  61   Vict.  W  Ri«ht  of 

heir-at-law. 

c.  65),  s.  2  (4),  where  a  person  dies  possessed  of  real  estate,  in 
granting  letters  of  administration  the  heir-at-law  if  not  one  of 
the  next-of-kin  shall  be  equally  entitled  to  the  grant  with  the 
next-of-kin  (q). 

Where  two  parties  contest  the  right  to  administration  (o)  in  case  of 

-^  *^  .    ,  contest 

before  any  grant  has  been  made,  both  propound  their  interests  parties  pro- 

,  ,  .  ,  .  poand  their 

and  proceed  pan  pasm  (r).  interests  and 

Where  there  are  several  persons  standing  in  the  same  S^®^^^'** 
degree  of  kindred  to  the  intestate  the  Court  has  under  the  Power  of 

i.ij.         ..         ,  A  ji.   Court  to  elect 

statute  a  discretion  to   accept  any  one  or  more  of    such  ^\^Qre  several 
persons  (A  ^-^ 

Where  there  is  no  material  objection  on  one  hand,  or  Practice  as 
reasons  for  preference  on  the  other,  the  Court,  in  its  discre-  ^  ejection, 
tion,  puts  the  administration  into  the  hands  of  that  person, 
amongst  those  of  the  same  kindred,  to  whom  the  majority  of 
parties  interested  are  desirous  of  entrusting  the  estate  (0- 

Cateris  paribus,  by  the  practice  of  the  Court,  preference  is 
given  to  one  of  the  whole  blood  over  one  of  the  half  blood  (u), 
to  males  over  females  (x),  to  seniority  as  between  brothers  (y) 

(p)  Williams  (10th  ed.)  333,  and  see  next-of-kin. 

the  authorities  there  collected.  .  (0  Williams  (10th  ed.)  335,  and  see 

(^)  Probate   Rule,    109  (Nov.  20th,  In  the  Goods  of  Stainton,  (1871)  L.  R. 

1897),    adapts    the    procedure    and  2  P.  &   D.   212 ;  Sawbridge  r.  Hill, 

practice  in  the  grant  of  letters  of  ad-  (1871)  L.  R.  2  P.  &  D.  219. 

ministration  to  the  case  of  real  estate.  (»)  Stratton  v.  Linton,   (1861)  31 

(r)  Williams  (10th  ed.)  334  ;  as  to  L.  J.  P.  M.  &  A.  48. 

the  practice  in  interest  actions  see  Tr.  (a?)  Cordeuz  r.  Trasler,  (1865)4  Sw. 

&  Coo.  P.  P.  (14th  ed.)  330,  363.  k  Tr.  51. 

(f)  See   P.    R.  1862,  r.   28,  as  to  (y)  Warwick  r.  Greville,  (1809)  1 

notice  re<]uired  to  be  given  to  other  Phillim.  125. 
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or  sisters  (^),  and  to  a  man  accustomed  to  business  (a) ;  but 
such  considerations  will  not  weigh  against  the  wish  of  the 
majority  of  interests  and  are  subject  to  the  rule  to  make  the 
grant  to  the  first  applicant  (b). 

The  fact  of  one  of  several  next-of-kin  being  also  a  creditor 
is  a  reason  against  his  being  preferred  in  a  contest  for  the 
administration  (c). 

Where  there  is  no  contest  the  Court  will  make  the  grant 
piioti  petentif  i.e.,  to  the  first  applicant  (d),  but  may  require 
notice  to  be  given  to  the  other  next-of-kin  (e). 

The  Court  prefers  a  sole  to  a  joint  administration  (/). 

Where  a  joint  grant  is  made  the  Court  will  not,  generally 
speaking,  make  the  grant  to  more  than  three,  except  in  the 
case  of  testamentary  guardians  (g). 

When  administration  has  been  once  committed  to  any  of 
the  next-of-kin,  others,  even  in  the  same  degree  of  kindred, 
have,  during  the  Ufe  of  the  administrator,  no  title  to  a  similar 
grant  (h). 

In  disregard  of  the  express  words  of  the  statutes,  but  with 
the  view  to  furthering  their  object  by  giving  the  management 
of  the  property  to  the  person  who  has  the  beneficial  interest 
in  it,  the  next-of-kin  is  excluded  if  he  has  no  interest, 
for  instance  if  he  has  assigned  away  his  interest,  and  the 
grant  will  be  made  to  the  party  beneficially  entitled.  So  also 
with  respect  to  administration  cum  testamento  annexo,  the 
grant  will  be  made  to  the  residuary  legatee  (i)« 

The  general  practice  is  that  a  party  having  a  direct 
interest,  that  is  originally  entitled  in  distribution,  is  preferred 
to  a  person  having  a  derivative  interest,  but  the  matter  is  in 
the  discretion  of  the  Court  (j) .    Before  exercising  its  discretion 


(.-)  Coppin  V.  Dillon,  (1833)  4  Hagg. 
376. 

(a)  Williams  v.  Wilkins,  (1812)  2 
Phillim.  100. 

(ft)  Cordeux  v.  Trasler,  ubisup, 

(c)  Webb  c.  Needham,  (1823)  1  Add. 
494. 

(d)  Cordeux  r.  Trasler,  ubi  sup. 
(0  P.  R.  1862,  r.  28. 


(/)  See  ante,  p.  100. 

(g)  Tr.  &  Coo.  P.  P.  (14th  ed.)  p. 
186. 

(/O  Williams  (10th  ed.)  337. 

(i)  See  Williams  (10th  ed.)  345  et 
teq. 

O)  In   the  Goods  of  Carr,   (1867 
L.  R.  1  P.  &  D.  291. 
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in  favour  of  a  person  having  a  derivative  interest  the  Court 
will  require  the  person  entitled  in  distribution  to  be  cited, 
unless  in  a  particular  instance  citation  is  dispensed  with  (k). 

By    P.    R.   1862,    r.    82,   "  In    the    case   of    a    person  (7)  Grant  to 
residing    out    of    England    administration,   or    administra-  person 
tion  with  the  Will  annexed,  may  be  granted  to  his  attorney  tngolt^'^' 
acting  under  a  power  of  attorney."    Where  a  person  entitled  England. 
to  the  grant  is  resident  in  this  country,  and  able  but  unwilling 
to  take  it  himself,  the  Court  will  not  make  the  grant  to  his 
attorney  for  his  use  and  benefit  (Q. 

Such  an  administrator  is  liable  to  be  sued  in  respect  of  the  Position  of 

ftttomfiv  ltd' 

estate  of  the  intestate,  by  the  parties  beneficially  interested  in  ministrator. 
it,  in  the  same  way  as  if  he  had  obtained  letters  of  adminis- 
tration in  his  own  right  (771).  But  until  he  is  sued  he  may 
band  over  the  money  to  the  person  for  whose  use  and  benefit 
the  letters  were  granted  (n)  without  such  person  taking  out 
letters  of  administration  in  this  country  (0).  But  he  cannot 
obtain  a  good  discharge  from  his  principal  where  the  prin- 
cipal is  not  legal  personal  representative  in  any  country, 
since  the  attorney  is  responsible  himself  for  the  due 
administration  of  the  assets  (p). 

The  form  of  the  grant  is  for  the  use  and  benefit  of  the 
principal  and  until  he  shall  duly  apply  for  and  obtain  letters 
of  administration  of  the  estate  to  be  granted  to  him  (q).  It 
ceases  on  the  death  of  the  principal,  and  the  succeeding  grant 
is  in  the  form  of  letters  de  bonis  non{r). 

By  the  practice  of  the  Court  if  none  of  the  next-of-kin  will  (8)  Grant  to 

creditor 

take  out  administration  a  creditor  may,  since  he  cannot  be  paid 
his  debt  until  representation  to  the  deceased  is  made  (a),  but 


(/;)  In    the     Goods    of    Kinchella,  18  0.  D.  347. 

[1894]  P.  264.  {o)  De  la  Viesca  r.  Lubbock,  (1840) 

(0  In  the  Goods  of  Bnrch,  (1861)  2  10  Sim.  629. 

Sw.  k  Tr.  139  ;  and  see  jfott,  p.  124,  as  {p)  Re  Rendell,  [1901]  1  Ch.  230. 

to   grant    to   attorney    of    executor  (g)  See  Tr.  &  Coo.  P.  P.  (14th  ed.) 

durante  absentia.  pp.  99  et  seq,  and  p.  891. 

(m)  Chambers  r.  Bicknell,  (1843)  2  (r)  Ibid,  p.  152. 

Hare,  536.  (<)  Williams  (lOth  ed.)  350 ;  Webb 

(n)  Att.-Gen.  r.   Eohler,  (1861)  9  r.  Needham,  (1823)  1  Add.  494. 
H.  L.  C.  654  ;  Eames  r.  Hacon,  (1881) 
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by  the  present  form  of  bond  he  is  prevented  from  preferring 

his  own  debt  (f). 

Practice  with         It  is  the  established  practice  of  the  Court  to  refuse  to 

a^nee^of      grant  administration  as  creditor  to  a  person  who  has  bought  up 

debt.  ^  ^Q^y^  ^f^j,  ^YiQ  death  of  the  deceased.    But  this  practice  is  not 

inconsistent  with  a  grant  being  made  to  a  creditor  of  the 
party  beneficially  entitled  to  an  interest  in  the  estate  of  the 
deceased  who  has  assigned  it,  by  way  of  mortgage  or  other- 
wise, to  the  party  seeking  the  grant  (u),  nor  with  a  grant  to  the 
trustee  in  bankruptcy  (x),  or  to  the  assignee  from  the  trustee 
in  bankruptcy  of  a  creditor  (y). 
Surety  paying  A  surety  who,  after  the  death  of  the  principal,  pays  oflf  the 
creditor.         debt,  is,  in  the  case  of  intestacy,  entitled  to  a  grant  of  letters 

of  administration  as  a  creditor  of  the  intestate  debtor  (z). 
Ucdertaker  Tlie  Court  may  grant  administration  to  the  undertaker,  as 

expensS!*        creditor  for  funeral  expenses,  but  such  applications  are  not 

favoured,  and  the  Court  will  not  make  the  grant  uhless  it  is 

informed  of  the  circumstances  under  which  the  expenses  were 

incurred,  and  by  whose  authority  the  applicant  undertook  the 

funeral  (a). 

(9)  Wanting  For  want  as  well  of  creditors,  as  of  next-of-kin,  desirous  to 

creditors  to  ^'^  t^ke  out  administration,  the  Court  may  grant  it  to  any  person 

S^'dSon  at  its  discretion  (6). 

to  make  grant         In  a  case  where  the  widow  and  all  the  next-of-kin  and 

persons  entitled  in  distribution,  having  been  cited,  did  not 
appear,  the  Court  made  a  general  grant  of  administration  to 
the  receiver  appointed  in  administration  proceedings  in 
Chancery  (c).  And  in  a  case  where  the  widow  of  the  intestate 
was  a  lunatic,  and  his  only  other  next-of-kin,  his  brother,  was 
unable  to  furnish  qualifying  security,  and  a  suit  having 
been  instituted  in  the  Chancery  Division  for  administration 


(0  See  poKt,  p.  332.  L.  J.  P.  M.  &  A.  60. 

lu)  Williams  (10th  ed.)  363.  (a)  Newcombe  r.  Beloe,  (1867)  L. 

(ar)  Downward  r.  Dickinson,  (1864)  R.  1  P.  &  D.  314. 

3  Sw.  &  Tr.  664.  ('>)  Williams  (10th  ed.)  354. 

(y)  In  the  Goods  of  Burdett,  (1876)  (r)  In  the  Goods  of  Mayer,  (1873) 

1  P.  D.  427.  L.  K.  3  P.  k  D.  39. 

(0  Williams  r.  Jukes,    (1864)    34 
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and    a    receiver    appointed,    the  grant    was  made    to    the 
receiver  (d). 

Where  there  were  no  known  relatives,  and  the  Will  did  not 
appoint  a  residuary  legatee,  having  regard  to  special  circum- 
stances, the  Court  made  the  grant,  with  the  Will  annexed, 
limited  to  the  estate  disposed  of  by  the  Will,  to  a  stranger  (e) . 
So  also  where  the  sole  next-of-kin  of  an  intestate  was  lunatic, 
her  committee  having  renounced,  the  Court,  with  the  consent 
of  the  next-of-kin  of  the  lunatic  and  approval  of  the 
Master  in  Lunacy  made  the  grant  to  a  stranger  in  blood  (/). 

Where  it  is  for  the  benefit  of  absent  or  unknown  next-of  Administra- 
kin  the  Court  will  grant  letters  of  administration  ad  colligen-  gendum  where 
dum  with  power  to  dispose  of  the  property  or  of  any  portion  of  heir^^Uw  u 
it  by  sale  (^f) ;  and  since  the  Land  Transfer  Act,  1897,  such  absent  or 
grants  may  be  made  applicable  to  real  estate,  with  liberty  to 
let  and  manage  farms  till  the  heir-at-law  can  be  cited  (h). 

If  a  bastard  die  intestate,  and  without  wife  or  child,  the  (lO)  Bastard 
King  is  entitled  to  his  goods  as  nltimus  hceres,  not  in  a  fiduciary  tate  without 
character  but  beneficially;  subject  nevertheless  to  the  debts  '^^fe  or  child, 
of  the  intestate.    Tet  in  such  case  it  is  the  practice  to  transfer 
the  royal  claim  by  letters  patent,  or  other  authority,  from  the 
Crown,  with  a  reservation  as  it  is  said,  of  a  tenth,  or  other 
small  proportion  of  the  property,  and  then  the  Court  grants 
to  such  appointee  the  administration  (i). 

When  a  bastard  dies  in  part  intestate  the  Crown  has  a  right  Bastard  dying 
to  a  caterorum  grant,  but  not  to  a  general  grant  of  adminis-         ^ 
tration,  and  the  legatees  have  a  right  to  a  grant  with  the  Will 
annexed  limited  to  the  property  disposed  of  by  the  Will(fc). 

By  the  Treasury  Solicitor  Act,  1876  (89  &  40  Vict.  c.  18),  Effect  of  the 
the    Treasury   Solicitor    is    constituted    a  corporation    sole  citoTlct,    ' 
with  certain  powers  and  liabilities,  and  by  s.  2  of  the  Act  ^^^^' 
where  the  Crown  becomes  entitled  to  the  personal  estate  of  an 

(rf)  In  the  Goods  of  Moore,  [1892]  (1876)  1  P.  D.  424. 

P.  145.  (/f)  In  the  Goods  of  Roberts,  [1898] 

(<p)  In  the  Goods  of  Jackson,  [1892]  P.  149. 

P.  267.  (i)  Williams  (10th  ed.)  341. 

(/)  In    the    Goods    of     Hastings,  {k)  In  the  Goods  of  Rhoades,  (1866) 

(1877)  4  P.  D.  73.  L.  R.  1  P.  &  D.  119. 

Of)  In  the  Goods  of  Schwerdtfeger, 
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Effect  of  the 
Intestates 
Estates  Act, 
1884,  as  to 
proceedings. 


As  to  law  of 
escheat. 


Effect  of  the 
Land  Trans- 
fer Act,  1897, 
as  to  escheat. 


intestate,  and  the  Court  has  power  to  grant  administration  to 
a  nominee  of  the  Crown,  and  the  Treasury  Solicitor  is  so 
nominated,  the  Court  may  grant  administration  for  the  use  of 
the  Crown  to  the  Treasury  Bolicitor  (by  his  official  name)  and 
his  successors,  or  if  the  warrant  so  provide,  to  some  person 
nominated  by  the  Treasury  Solicitor. 

Under  the  Intestates  Estates  Act,  1884  (47  &  48  Vict.  c.  71), 
s.  2,  where  the  administration  of  the  personal  estate  of  any 
deceased  person  is  granted  to  a  nominee  of  the  Crown  pro- 
ceedings by  or  against  such  nominee  are  carried  on  in  the 
same  manner  in  all  respects  as  if  the  administration  had  been 
granted  to  such  nominee  as  one  of  the  next-of-kin  of  such 
deceased  person. 

Sect.  4  enacts  that  **  from  and  after  the  passing  of  this 
Act,  where  a  person  dies  without  an  heir  and  intestate  in 
respect  of  any  real  estate,  consisting  of  any  estate  or  interest, 
whether  legal  or  equitable,  in  any  incorporeal  hereditaments, 
or  of  any  equitable  estate  or  interest  in  any  corporeal  heredita- 
ment, whether  devised  or  not  devised  to  trustees  by  the  Will 
of  such  person,  the  law  of  escheat  shall  apply  in  the  same 
manner  as  if  the  estate  or  interest  above  mentioned  were  a 
legal  estate  in  corporeal  hereditaments." 

The  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  does  not 
bind  the  Crown,  and,  therefore,  the  legal  estate  in  escheated 
land  does  not,  under  s.  1,  vest  in  the  Treasury  Solicitor  as 
nominee  of  the  Crown.  Accordingly  where  a  widow  had  died 
after  the  commencement  of  the  Act,  a  bastard  and  intestate, 
and  entitled  to  both  real  and  personal  estate,  a  grant  was 
made  to  the  Treasury  Solicitor  of  her  personal  estate  only,  as 
before  the  Act  (Z). 

In  In  the  Goods  of  Ball  (m),  where  the  sole  executrix  and 
universal  legatee  and  devisee  had  predeceased  the  testator  and 
the  title  of  the  Crown  to  escheated  lands  arose,  the  grant  was 
made  to  a  creditor  in  the  ordinary  form — that  is,  to  all  the 
estate  which  by  law  devolves  to  and  vests  in  the  legal  personal 


(0  In  the  Goods  of  Hartley,  [1899] 
P.  40. 


(»0  (1902)  W.N.  226. 
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representative  of  the  deceased,  leaving  the  question  of  law 
open. 

In  the  case  of  a  felon  convict,  since  the  stat.  83  &  34  Vict,  (ii)  Grant 
c.  23  (w),  administration  is  no  longer  granted  as  formerly  to  a  convict 
nominee  of  the  Crown,  but  follows  the  ordinary  course  of  the  entitled. 
law  of  succession  ab  intestato  (o)  ;   and  if  the  felon  convict  is 
sole  next-of-kin  it  would  seem  the  grant  should  be  made  to  an 
administrator  or  interim  curator  appointed   under  the  Act 
limited  to  the  period  during  which  the  convict  shall  be  subject 
to  the  operation  of  the  Act,  or  to  the  Public  Trustee  under 
s.  2  (1)  of  the  Public  Trustee  Act,  1906  {oo). 

The  Court  of  Probate  Act,  1867,  s.  73,  provides  that  (12)  in  case 
"  where  a  person  has  died  or  shall  die  wholly  intestate  as  to  circum-* 
his  personal  estate,  or  leaving  a  Will  affecting  personal  estate  stances. 
but  without  having  appointed  an  executor  thereof  willing  and 
competent  to  take  probate,  or  where  the  executor  shall  at  the 
time  of  the  death  of  such  person  be  resident  out  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  it  shall  appear  to 
the  Court  to  be  necessary  or  convenient  in  any  such  case  by 
reason  of  the  insolvency  of  the  estate  of  the  deceased,  or  other 
special  circumstances,  to  appoint  some  person  to  be  the 
administrator  of  the  personal  estate  of  the  deceased,  or  of 
any  part  of  such  personal  estate,  other  than  the  person  who, 
if  this  Act  had  not  been  passed,  would  by  law  have  been 
entitled  to  a  grant  of  administration  of  such  personal  estate, 
it  shall  not  be  obligatory  upon  the  Court  to  grant  administra- 
tion of  the  personal  estate  of  such  deceased  person  to  the 
person  who,  if  this  Act  had  not  passed,  would  by  law  have 
been  entitled  to  a  grant  thereof ;  but  it  shall  be  lawful  for  the 
Court,  in  its  discretion,  to  appoint  such  person  as  the  Court 
shall  think  fit  to  be  such  administrator  upon  his  giving  such 
security  (if  any)  as  the  Court  shall  direct,  and  every  such 
administration  may  be  limited  as  the  Court  shall  think  fit." 

The  operation  of  this  section  is  not  restricted  to  insol- 
vent estates.      Insolvency  of  the  estate  is  only  given  as  an 

(n)  AnU.p.  21.  Coo.  P.  P.  (14th  ed.)  p.  113. 

(o)  WUliams  (10th  ed.)  345  ;  Tr.  k  (po)  See  Appendix. 
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(13)  Public 
Trustee. 


example  (p).  It  applies  to  all  cases  within  the  section  where 
there  are  special  circumstances  to  justify  it  (q) ;  and  the  Court 
ought,  as  far  as  it  can,  to  use  the  power  conferred  on  it  by 
this  section  for  the  purpose  of  expediting  and  rendering  as 
economical  as  possible  the  administration  of  the  estates  of 
deceased  persons  (r). 

Where  the  insolvency  of  the  intestate's  estate  is  disputed, 
and  there  is  any  doubt  as  to  the  fact,  the  Court  will  not 
exercise  the  power  conferred  by  this  section  by  passing  over  a 
person  entitled  to  the  grant  («),  unless  there  are  also  other 
special  circumstances  (f). 

Where  the  intestate's  estate  is  not  known  or  believed  to  be 
insolvent,  the  Public  Trustee,  under  s.  6  (1)  of  the  Public 
Trustee  Act,  1906,  is  equally  entitled  with  any  other  person 
or  class  of  persons  to  obtain  the  grant,  except  that  as  between 
the  Public  Trustee  and  the  widower,  widow,  or .  next-of-kin  of 
the  deceased,  the  widower,  widow,  or  next-of-kin  shall  be 
preferred,  unless  for  good  cause  shown  to  the  contrary  (tt). 


General  rule. 


When  dis- 
pensed with. 


Sbct.  4. — Citation. 

As  a  general  rule,  whenever  a  party  has  a  right  to  the 
administration,  he  must  be  cited  or  consent,  although  he  may 
have  no  interest  in  the  property,  before  the  Court  will  make 
the  grant  to  a  third  party  (u). 

But  under  s.  78  of  the  Court  of  Probate  Act,  1867,  a  grant 
of  administration  may  be  made  without  citing  a  person 
entitled  in  distribution  {x) ;  and  accordingly  in  the  case  of  a 
small  estate,  the  Court  dispensed  with  the  citation  of  the  next- 
of-kin  on  proof  that  they  had  notice  of  the  application  {y). 


(/?)  In  the  Goods  of  Farrands,  (1876) 
1  P.  D.  439. 

(^)  For  a  list  of  cases  in  which  the 
Court  has  considered  that  the  circum- 
stances warranted  the  exercise  of  the 
power  under  this  section,  see  Williams 
(10th  ed.)  366,  n.  (A). 

(r)  In  the  Goods  of  Grundy,  (1868) 
L.  R.  1  P.  &  D.  459. 

(«)  Hawke  r.  Wedderbume,  (1868) 
L.  R.  1  P.  &r.694. 


(t)  In  the  Goods  of  Farrands,  nH  9%ij), 

(tt)  See  Appendix. 

(«)  In  the  Goods  of  Barker,  (1837) 
1  Curt.  692.  With  regard  to  the  prac- 
tice as  to  service  of  citations  see  Rules 
69  and  70,  P.  R.  1862  (Non-con- 
tentious). 

(x)  In  the  Goods  of  Einchella, 
[1894]  P.  264. 

(y)  In  the  Goods  of  Teece,  [1896] 
P.  6. 
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and  also  dispensed  with  citation  by  advertisement  where  the 
estate  was  small  and  the  next-of-kin  had  not  been  heard  of  for 
many  years ;  but  the  applicant  for  the  grant  was  required  to 
swear  he  believed  himself  to  be  sole  next-of-kin  and  the 
sureties  were  required  to  justify  (^). 

Under  s.  6  (1)  of  the  Public  Trustee  Act,  1906,  the  con- 
sent or  citation  of  the  Public  Trustee  is  not  required. 

When  the  next-of-kin  is  of  unsound  mind,  the  practice  is  Next-of-kin 
that  his  next-of-kin  must  also  be  cited,  in  order  that  they  mindf^°° 
may  take  adminstration  for  his  use  and  benefit  if  they  think 
proper  (6). 

Sect.  6. — When  the  grant  may  issue. 

By  rule  44,  P.  B.  1862  (non-contentious  business)  no  letters  Letters  not  to 

of  administration  shall  issue  until  after  the  lapse  of  fourteen  \^days  f^J^ 

days  from  the  death  of  the  deceased,  unless  under  the  direction  ^^^^  with- 
out special 
of  the  judge,  or  by  order  of  two  of  the  registrars.  order. 

By  rule  45,  in  every  case  where  probate  or  administration  After  three ' 
is  for  the  first  time  applied  for  after  the  lapse  of  three  years  J^y  to^be  ^ 
from  the  death  of  the  deceased,  the  reason  of  the  delay  is  to  certified, 
be  certified  to  the  registrars ;  and  should  the  certificate  be 
unsatisfactory,  the  registrars  are  to  require  such  proof  of  the 
alleged  cause  of  delay  as  they  may  see  fit. 

Sect.    6. — Statutory  provisions  facilitating  obtaining  or 
dispensing  with  grant  in  certain  cases  of  small  estates. 

By   the   Intestates'  Widows  and  Children  Act,  1873  (86  The  lutes- 
ii  87  Yict.  c.  52),  where  the  estate  of  an  intestate  does  not  widows  and 
exceed  in  value  iSlOO,  his  widow  or  any  one  or  more  of  his  ^^1^^873 
children,  should  such  widow  or  children  respectively  reside  at 
a  distance  exceeding  three  miles  from  the  probate  registry 
having  jurisdiction,  may  apply  to  the  registrar  of  the  County 
Court  within  the  district  where  the  intestate  had  his  fixed 
abode,  and  the  registrar  shall  obtain  for  and  deliver  to  the 
party  applying  the  letters  of  administration  without  the  pay- 
ment of  any  fee  for  the  same. 

(z)  In  the  Goods  of  Beed^  (1874)  29  (»)  Windeatt    r.   Sharland,   (1871) 

L.  T.  N.  S.  932  ;  In  the  Goods  of  John      L.  R.  2  P.  &  D.  217. 
CaUicott,  [1899]  P.  189. 
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By  88  &  39  Vict.  c.  27  the  provisions  of  the  last  mentioned 
Act  were  extended  to  the  surviving  children  of  a  poor  widow 
who  dies  intestate. 

The  Public  Trustee  Act,  1906,  moreover,  authorises  the 
Public  Trustee  to  act  in  the  administration  of  estates  of  small 
value  (66). 

Stat.  28  &  29  Vict.  c.  Ill  as  extended  by  47  &  48  Vict, 
c.  44,  and  amended  by  GO  Vict.  c.  15,  and  the  Order  in  Council 
of  December  28,  1865,  make  provision  for  the  disposal  by  the 
Admiralty  of  naval  assets,  or  sums  due  by  the  Admiralty,  on 
the  death  of  any  officer,  seaman,  or  marine,  or  other  person 
employed  in  dockyards,  or  naval  establishment,  or  in  any 
of  the  civil  departments  of  the  Navy,  or  entitled  to  allowance, 
gratuity,  or  pension,  and  in  case  of  sums  under  £100  no 
representation  to  the  deceased  is  necessary,  and  the  Admiralty 
is  given  power  to  dispose  thereof  in  manner  prescribed  by  the 
Act  and  Order  in  Council. 

By  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
s.  176,  the  wages  and  property  of  merchant  seamen  or  appren- 
tices, not  exceeding  in  value  £100,  subject  to  the  provisions 
thereinafter  contained  and  to  such  deductions  as  the  Board  of 
Trade  think  proper  to  allow,  may  be  paid  over  by  the  Board 
of  Trade  to  the  persons  entitled  as  therein  mentioned,  without 
representation  being  obtained.  And  by  s.  178  provision  is  made 
for  payment  by  the  Board  of  Trade  of  just  claims  by  creditors. 

Stat.  19  &  20  Vict.  c.  41,  s.  6,  made  similar  provision 
relating  to  deposits  in  savings  banks  for  seamen  established 
under  the  Act 

Stat.  11  Geo.  IV.  and  1  "Will.  IV.  c.  41,  s.  5  (as  amended  by 
26  &  27  Vict.  c.  57,  s.  8,  and  81  &  82  Vict.  c.  90,  s.  2)  provides 
for  payment  by  the  Commissioners  of  the  Chelsea  Hospital  of 
any  pension  or  prize  money  not  exceeding  £100  without 
administration  or  probate. 

Stats.  2  &  8  Will.  IV.  c.  58,  27  &  28  Vict.  c.  86,  and  31 
&  82  Vict.  c.  90,  s.  2,  make  similar  provision  relating  to  the 
payment  of  prize  money  of  deceased  soldiers. 

Stats.  26  &  27  Vict.  c.  57,  s.  15,  and  47  &  48  Vict.  c.  55, 

(bb)  See  Appendix. 
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B.  4,  make  proviBion  for  payment  of  the  residue  of  the  personal  soldiers  not 
estate  of  officers  and  soldiers  where  it  does  not  exceed  £100  £\oo.  °^ 
without  any  representation  being  taken  out  to  them ;  and  by 
s.  16  of  the  former  Act  provision  is  made  for  the  disposal  of 
such  residue  after  the  expiration  of  three  months  in  the  case 
of  an  officer  and  one  month  in  the  case  of  a  soldier. 

Stat.  50  &  61  Vict.  o«  67,  s.  8,  provides  that  sums  not  Civil  pay, 
exceeding  iglOO  due  from  a  public  department  in  respect  of  ti^rX'T 
any  civil  pay,  superannuation,  or  other  allowance,  annuity  or  ^t  exS^ing 
gratuity  to  any  deceased  person  may,  if  the  prescribed  public  ^i^* 
department  so  direct,  but  subject  to  any  regulations  made  by 
the  Treasury,  pay  over  the  same  as  there  directed   without 
representation  obtained. 

By  8  &  4  Vict  o.  110,  s.  11,  in  the  case  of  the  intestacy  of  a  sums  not 
debenture  holder,  depositor  or  other  claimant  entitled  to  receive  ^s^j^'bom 
any  sum  not  exceeding  £60  out  of  the  funds  of  a  Loan  Society,  ^^^^  Society 
entitled  to  the  benefit  of  the  Act,  the  same  may  be  paid  as 
provided  without  representation  obtained. 

By  S7  &  88  Vict.  o.  42,  s.  29,  in  the  case  of  Building  Sums  not 
Societies  under  the  Act,  a  sum  not  exceeding  £50  due  to  any  ^^Xm 
member  or  depositor  who  dies   intestate  may  be  paid  as  Buiiang 
provided    without    representation    obtained ;    and   similarly 
having  regard  to  s.  7,  in  the  case  of  Building  Societies  still 
governed  by  6  &  7  Will.  lY.  c.  82,  sums  not  exceeding  £20 
may  be  paid  over. 

In  the  case  of  depositors  in  Trustee  or  Post  Office  Savings  Nominations 
Banks,  it  is  provided  by  the  regulations  made  in  accordance  ^^oo^by   "^^ 
with  50  &  61  Vict.  c.  40,  s.  8,  for  the  nomination  by  depositors,  t^^^"^" 
not  being  under  sixteen  years  of  age,  of  any  person  to  whom  Po»t  omce 
any  sum,  not  exceeding  in  the  aggregate  £100  payable  to  such  Banks ; 
depositor  at  his  decease,  is  to  be  paid  at  such  decease,  and,  in 
the  absence  of  nomination,  for  the  payment  without  repre- 
sentation obtained  to  the  persons  and  in  the  manner  specified 
by  the  regulations  (c).     Similar  provisions  for  nomination  or  or  by  mem- 
payment  of  sums  not  exceeding  £100  without  representation  Friendly 
obtained  have  been  made  in  the  case  of  members  of  Friendly  Societies; 

(o)  See  further  as  to  the  Acts  above  referred  to,  Williams  (10th  ed.)  363  et  teq. 
B.  I 
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Societies  by  the  Friendly  Societies  Act,  1896  (69  &  60  Vict 
or  Trade  c.  25),  s.  58 ;  in  the  case  of  members  of  registered  Trade  Unions 
Unions ;  by  89  &  40  Vict.  c.  22,  s.  10,  as  amended  by  69  &  60  Vict. 

or  industrifii    c.  25 ;  and  in  the  case  of  members  of  Indastrial  and  Provident 
SociettS!^^'^*  Societies  by  the  Industrial  and  Provident  Societies  Act,  1898 

(66  &  67  Vict.  c.  89),  s.  27. 
Fund  in  By  Ord.  22,  r.  18a  of  E.  S.  C,  July,  1902,  "  Where  the 

total  assets  do  estate  of  a  deceased  person  who  has  died  intestate  is  entitled 
£100^^^^^       to  a  fund  or  to  a  share  of  a  fund  in  Court  not  exceeding  d6 100, 

and  it  is  proved  to  the  satisfaction  of  the  Court  or  a  judge 
that  no  administration  has  been  taken  out  to  such  deceased 
person,  and  that  his  assets  do  not  exceed  the  value  of  J^lOO, 
including  the  amount  of  the  fund  or  share  to  which  the  estate 
of  such  deceased  person  is  entitled,  the  Court  or  a  judge  may 
direct  that  such  fund  or  share  of  a  fund  shall  be  paid,  trans- 
ferred, or  delivered  to  the  person  who,  being  a  widower,  widow, 
child,  father,  mother,  brother,  or  sister  of  the  deceased,  would 
be  entitled  to  take  out  administration  to  the  estate  of  such 
deceased  person." 

Prior  to  this  rule,  and  under  the  old  practice,  the  Court 
would  distribute  a  share  of  residue  under  £20  without  requir- 
ing administration  to  be  taken  out  {d). 

Sect.  7. — Of  what  the  grant  is  evidence. 
Conclusive  as        A  grant  of  letters  of  administration,  as  in  the  case  of 
of  represen-     probate  (e),  is  conclusive  until  revoked  as  to  the  right  of  repre- 
tation :  sentation,  and  where  administration  purports  to  be  granted  to 

a  person  as  next-of-kin,  and  it  should  subsequently  appear  that 

he  was  not  the  next-of-kin,  application  must  be  made  to  the 

Probate  Division  to  revoke  its  grant,  but  until  revoked  the 

grant  is  binding  on  every  other  Court  (/). 

also  that  Moreover,  if  after  citation  and  upon  hearing  the  parties 

whom  p»nt     *^®  Probate  Division  has  determined  that  the  person  to  whom 

"ex^of-Wn^^  *^^  grant  was  made  was  the  next-of-kin,  that  question  cannot 

be  re-opened  in  any  other  division  of  the  High  Court  (g). 

(d)  Froglcy  v.  Phillips,  (1901)  W.  N.  (/)  Be  Ivory,  (1878)  10  C.  D.  372. 
^3.                                                                  (^)  Ibid,,  per  Lush,  J.,  at  p.  875. 

(e)  Ante^  p.  88. 


CHAPTER  VII. 

OP     SPECIAL    AND    LIMITED    ADMINISTRATIONS. 

Sect.  1. — Administration  cum  testamento  annexe. 

This  arises  where  the  deceased  has  left  a  Will  without 
appointing  an  executor  or  the  appointment  of  executor  fails. 
The  appointment  of  executor  fails — 

(1)  Where  he  is  incapable  of  acting,  or  refuses  to  act  and  When 

renounces,  or  does  not  appear  to  a  citation  served  oF^e^or* 
on  him  (a) ;  ^^i^*- 

(2)  Where  he  dies  before  the  testator  or  before  proving  the 

Will.    Even  if  the  executor  acts,   but  dies  before 
probate,  the  chain  of  representation  is  broken,  and 
administration    with    the  Will  annexed    must    be 
granted  (b) ; 
(8)  Where  after  proving  and  being  sole  or  sole  surviving 
executor  he  dies  intestate  before  fully  administering. 
Wherever  there  is  a  Will  but  there  is  a  mesne  time  during  interyai  of  no 
which  there  is  either  no  executor  appointed  or  no  executor  ^^^^^  ™®°  * 
capable  of  acting,  a  grant  of  administration  with  the  Will 
annexed  must  be  obtained  in  the  meantime  (c). 

The  Will  to  which  the  administration  is  annexed  must  be  ^^^^  ^^  ^ 
similarly    proved    as    though    probate   were  taken  by   an  though  pro- 
executor  (d).  ^*^^""^ 

Inasmuch  as  in  many  cases  a  grant  cwm  teatamento  annexe  Practice  to 
is  not  within  the  stat.  21  Hen.  YIII.  c.  6,  the  Court  in  such  ^  ^^^ 
cases  can  exercise  its  discretion  as  to  whom  the  grant  should  ^▼i^^***® 
be  made,  and  the  practice  is  to  make  the  grant  to  the  person  interest. 
having  the  greatest  interest,  in  the  absence  of  special  circum- 

(a)  Garmdr.  Garrard,  (1871)  L.R,  (<;)  Graysbiook    v.    Fox,    (1664)  1 

2  P.  &  D.  238.  Plowd.  279. 

(»)  WiUiamB  (10th  ed.)  227 ;  and  (S)  See  Tr.  &  Coo.  P.  P.  (14th  ed.) 

8ee/i0i^,  p.  117.  p.  61. 
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Where  eeverai  stances  (e).  And  where  there  are  several  equally  mterested  the 
rested  rules  as  general  rule  is  to  make  the  grant  to  the  nominee  of  the 
^bSs  apply,    niajority  as  in  ordinary  general  grants  (/),  but  any  one  may 

take  without  the  consent  of  or  notice  to  the  others  (g) . 
Preference  of         In  practice  the  residuary  legatee,  even  when  there  is  no 

residuary  ^^       » 

legatee.  present  prospect  of  any  residue,  is  entitled  to  the  grant  in 

preference  as  well  to  the  next-of-kin,  as  also  to  legatees  and 
annuitants.  He  is  entitled,  though  only  residuary  legatee  in 
trust,  but  where  the  residuary  legatee  is  a  mere  trustee,  with- 
out any  beneficial  interest,  it  is  the  ordinary  rule  of  practice, 
in  the  absence  of  special  circumstances,  upon  his  death  to 
grant  the  administration,  not  to  his  representative,  but  to 
such  person  or  persons  as  have  the  beneficial  interest  in  the 
residuary  estate  (h). 

The  residuary  legatee,  however,  has  no  legal  right  to  the 

grant  under  the  statute,  and  therefore  the  Court  may  exercise 

its  discretion  (i). 

Case  of  resi-  In  In  the  Oooda  of  McAvliffe  (k)  a  testatrix  bequeathed  'the 

to^oo^en?.*  residue  of  her  property  to  A.  B.  "  to  be  disposed  of  as  she 

shall  think  fit  at  her  discretion  for  the  benefit  of  "  a  Boman 

Catholic  convent.    The  executor  of  the  Will  and  A.  B.  having 

died  during  the  lifetime  of  the  testatrix,  the  Court  made  a 

grant  of  administration  with  the  Will  annexed  to  the  reverend 

mother  of  the  convent  as  residuary  legatee,  on  proof  of  the 

permanence  of  the  institution  and   of    the    fitness    of    the 

reverend  mother,   having   regard  to  her  powers,  to  receive 

and  apply  the  legacy,  on  the  ground  that  if  the  Court  is 

satisfied  that  the  fund  will  be  safely  applied  it  is  a  fair  exercise 

of  its  discretion,  and  is  justified  in  allowing  it  to  be  paid  over 

without    the  necessity  of  an  application  to  the  Chancery 

Division  for  a  scheme. 

Residuary  But  where  the  same  person    is    both    next-of-kin    and 

idsonext-of?   residuary  legatee,  neither  law  nor  practice,  in   the  absence 


kin. 


(0  WillianuB  (10th  ed.)  371 ;  In  the  (A)  Williams  (10th  ed.)  372,  874. 

Goods  of  Homan,  (1884)  9  P.  D.  61.  (t)  In  the  Goods  of  Ewing,  (1881)  6 

(/)  In  the  Goods  of  Stainton,  (1871)  P.  D.  19,  24. 

L.  R.  2  P.  &  D.  212  ;  ante,  p.  103.  (A)  [1895]  P.  290. 

Of)  Tr.  k  CJoo.  P.  P.  (14th  ed.)  p.  67. 
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of  special  circamstances,  will  warrant  a  refusal  to   grant 
administration  to  him  (!)• 

Before  administration  with  the  Will  annexed  is  granted  to  Citation 
a  person  in  whose  favour  the  disposition  is  made,  it  is  the  grant  "^^  °^ 
practice  to  cite  the  next-of-kin  (m),  and  now  since  the  Land 
Transfer  Act,  1897,  the  heir-at-law  also. 

Inasmuch  as  a  residuary  legatee  and  a  residuary  devisee 
are  equally  entitled  to  the  grant,  the  one  should  be  cleared  off 
by  citation  before  a  grant  is  made  to  the  other  (n). 

Sect.  2. — Adminiatratiofi  de  bonis  non. 

Upon  the  death  of  a  sole  administrator,  or  of  the  survivor  Upon  death 
of  two  administrators,  in  order  to  effect  a  representation  to  nistrator  or 
the  intestate,  the  Court  must  appoint  an  administrator  de  two^Jdm^is- 
bonis  non ;  for  on  the  death  of  the  administrator  no  authority  tratora. 
can  be  transmitted  by  him  to  his  executor  or  administrator, 
but  it  results  to  the  Court  to  appoint  another  officer  (o). 

Where  probate  has  been  granted  and  the  executor  who  has  Upon  death 
proved  or,  if  more  than  one  prove,  the  survivor  dies  without  StCT^probate, 
having  fully  administered,  if  owing  to  his  intestacy  or  other-  ^  ^^®  ®^®^"" 
wise  the  representation  is  not  transmitted  to  any  executor  of  vivor  of  two 
his,  administration  de  bonis  non^  that  is,  of  the  goods  of  the 
original  testator  left  unadministered,  becomes  necessary  (p). 

If  the  executor  having  survived  his  testator  should  die  Effect  of 
before  probate,  but  after  having  acted,  the  grant  will  be  an  fn|^^^^^ 
immediate  grant  and  not  de  bonis  non,  since  although  the  acts  ^7^"^  betore 

probate. 

of  the  deceased  executor  are  good,  the  administering  is  an  act 
in  paiSf  of  which  the  Spiritual  Court  could  not  take  notice  (q). 
Where  the  Will  of  the  original  testator  is  proved  abroad 
and  the  executor  dies  without  proving  the  Will  here,  his 
executor  does  not  represent  the  original  testator  and  adminis- 
tration here  must  be  obtained  (r). 

(0  Linthwaite  r.  GaUoway,  (1757)  (j?)  See    Williams  (10th    ed.)   379 

2  Lee,  414.  et  seq, 

(m)  Williams  (10th  ed.)  876.  (?)  Wankford  v,  Wankford,  (1698)  1 

(n)  See  Tr.  k  Coo.  P.  P.  (14th  ed.)  Salk.  299, 308 ;  WiUiams  (10th  ed.)  379. 

p.  58.  (r)  In  the  Goods  of  Gaynor,  (1869) 

(p)  WiUiams  (10th  ed.)  882.  L.  B.  1  P.  &  D.  728. 
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The  grant  In  the  grant  of  administration,  the  principle  that  the  grant 

the  interest,     ought  to  follow  the  interest  applies  equally  to  a  (f e  bonis  non 

administration  as  to  an  original  administration,  where  there 

are  no  special  circumstances  («). 


Particalar 
time,  or 
specified  sub- 
ject matter. 

Consent, 
renunciation 
or  citation  of 
person 
entitled  to 
general  grant. 

Person 
entitled  to 
general  grant 
not  allowed 
limited  grant 
except  by 
direction  of 
judge. 

Renunciation 
in  one  char- 
acter pre- 
cludes taking 
grant  in 
another ; 

but  rule  cap- 
able of  modi- 
fication. 


Limited  Administrations, 

Limited  administrations  may  be  restricted  to  a  particular 
extent  of  time,  or  to  a  specified  subject  matter. 

By  rule  29,  P.  B.,  1862,  ''Limited  administrations  are 
not  to  be  granted  unless  every  person  entitled  to  the  general 
grant  has  consented  or  renounced,  or  has  been  cited  and  failed 
to  appear,  except  under  the  direction  of  the  judge." 

By  rule  SO,  ''No  person  entitled  to  a  general  grant  of 
administration  of  the  personal  estate  and  e£fects  of  the  deceased 
will  be  permitted  to  take  a  limited  grant  except  under  the 
direction  of  the  judge." 

By  rule  60,  "No  person  who  renounces  probate  of  a 
Will  or  letters  of  administration  of  the  personal  estate  and 
e£fects  of  a  deceased  person  in  one  character  is  to  be  allowed 
to  take  a  representation  to  the  same  deceased  in  another 
character." 

This  rule  is  capable  of  modification  by  the  Court  on  suffi- 
cient reason  being  shown  (t).  But  if  the  applicant  is  entitled 
to  a  general  grant,  the  Court  will  not  make  a  grant  to  him 
with  the  Will  annexed  limited  to  an  appointed  fund  merely 
because  he  is  apprehensive  of  being  harassed  with  actions  b}' 
creditors  of  the  deceased  (u). 


Person 
appointed 
sole  executor 
or  person 
having  right 
to  adminis- 
tration being 
under  age. 


Sect.  3. — Administration  durante  minore  atate. 

When  the  person  appointed  sole  executor  under  the  Will, 
or  the  person  to  whom,  in  the  case  of  an  intestacy,  the  right  to 
administration  devolves  is  under  age,  administration  durante 
minore  atate  must  be  granted  (x). 


(s)  WilUams  (10th  ed.)  382  gt  seq, 
(t)  In  the  Goods  of  Loftus,  (1864)  3 
Sw.  k  Tr.  307  ;  ante,  p.  66. 
(«)  In  the  Goods  of  Somerset,  (1867) 


L.  R.  1  P.  &  D.  350 ;  and  see  po$t, 
p.  130. 

(x)  See  Williams    (10th   ed.)  386 
et  seq. 
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Formerly  an  infant  executor  was  considered  capable  of  the 
office  on  attaining  the  age  of  seventeen  years,  but  stat.  38 
Geo.  III.  c.  87,  s.  6,  enacts,  '^  That  where  an  infant  is  sole 
executor,  administration  with  the  Will  annexed  shall  be 
granted  to  the  guardian  of  such  infant,  or  to  such  other  person 
as  the  Spiritual  Court  shall  think  fit,  until  such  infant  shall 
have  attained  the  full  age  of  twenty-one  years,  at  which  period, 
and  not  before,  probate  of  the  Will  shall  be  granted  to  him.*' 

If  there  are  several  executors  and  one  is  of  full  age  and  Several 
willing  to  execute  the  Will  no  administration   of   this   kind  ^^ot  age 
ought  to  be  granted,  since  there  is  no  necessity  for  it  (y),  willing  to  act. 

But  in  the  case  of  several  next-of-kin  in  equal  degree,  Several 
entitled  under  an  intestacy,  if  the  interest  of  those  under  age  and  the 
preponderate,  administration   durante  minore  atate  will  be  mj^ors^pre- 
granted  to  their  guardian  (z).  ponderate. 

This  sort  of  administration  not  being  within  the  stat.  21  Orant  dls- 
Hen.  VIII.  c,  5,  it  is  discretionary  in  the  Court  to  grant  it  to  S^coart7 
such  person  as  it  shall  think  fit.     In  the  exercise  of  this  dis-  Practice  to 
cretion  it  is  the  practice  of  the  Court  to  grant  the  adminis-  guard^.*^ 
tration  to  the  guardian  (a). 

With  respect  to  the  appointment  of  guardian  there  is  a  Aatoappoint- 
distinction  between  an  infant,  that  is,  a  person  under  seven  guardian : 
years  of  age,  and  a  minor,  that  is,  a  person  between  the  age  of  distinction 

^  Dccween 

seven  and  twenty-one  years.    The  Court  ex  officio  assigns  a  infant  and 
guardian  to  an  infant ;  the  minor  himself  may  nominate  his  ^ 
guardian,  who  is  then  admitted  in  that  character  by  the  judge, 
but  if  the  minor  makes  an  improper  choice  the  Court  will 
control  it  (6). 

According  to  the  practice  the  guardianship  is  granted  to  the  whowiU  be 
next-of-kin  of  the  child,  unless  sufficient  objection  to  him  is  *PP^*^*®  • 
shown.      The  father  of  the  infant  has  therefore  the  best  right 
to  be  appointed,  and  is  as  a  general  rule  preferred  by  the 
Court,  and  in  the  absence  of  reason  to  the  contrary,  the  grant  of 
administration  for  the  use  of  the  infant  or  minor  is  made  to  him. 

(y)  Williams  (10th  ed.)  386.  (1884)  9  P.  D.  66. 

(z)  Ihid,  (J)  Williams  (10th  ed.)  388. 

(a)  Ibid, ;  In  t  he  Goods  of  Gardiner, 
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EXECUTOIUS. 


EiOtect  of 
Gaardianship 
of  Id  f ants 
Act,  1886. 


Mode  of 

assigning 

guardian. 


Where  there 
are  both 
minors  and 
infants. 


If  the  father  is  not  living,  the  guardian,  if  any,  appointed  by 
the  father's  deed  or  Will,  under  12  Gar.  II.  c.  24,  is  preferred 
to  a  guardian  elected  by  the  child  (c). 

By  s.  2  of  The  Guardianship  of  Infants  Act,  1886  (49  &  50 
Vict.  c.  27),  on  the  death  of  the  father  of  an  infant,  the  mother, 
if  surviving,  shall  be  the  guardian  of  such  infant,  either  alone, 
when  no  guardian  has  been  appointed  by  the  father,  or  joinUy 
with  any  guardian  appointed  by  the  father.  When  no 
guardian  has  been  appointed  by  the  father,  or  if  the  guardian 
or  guardians  so  appointed  should  be  dead  or  refuse  to  act,  the 
Court  may  appoint  a  guardian  or  guardians  to  act  jointly  with 
the  mother. 

By  s.  S  (1)  the  mother  of  any  infant  may  by  deed  or  Will 
appoint  a  guardian  or  guardians  after  the  death  of  herself 
and  the  father ;  and  where  guardians  are  appointed  by  both 
parents  they  shall  act  jointly. 

By  s.  4,  every  guardian  under  the  Act  is  to  have  all  the 
powers  of  a  guardian  appointed  under  the  Act  of  12  Gar.  II. 
c.  24. 

It  would  seem  that  no  election  or  assignment  of  the  mother 
of  the  minor  or  infant  as  guardian  to  take  or  renounce  a  grant 
is  necessary,  but  she  is  required  to  file  a  declaration  (d). 

By  rule  84  of  P.  B.,  1862,  "In  cases  of  infants  (i.e., 
under  the  age  of  seven  years)  not  having  a  testamentary 
guardian,  or  a  guardian  appointed  by  the  High  Gourt  of 
Ghancery,  a  guardian  must  be  assigned  by  order  of  the  judge 
or  of  one  of  the  registrars;  the  registrar's  order  is  to  be 
founded  on  an  affidavit  showing  that  the  proposed  guardian  is 
either  de  facto  next-of-kin  of  the  infants,  or  that  their  next-of- 
kin  de  facto  has  renounced  his  or  her  right  to  the  guardianship, 
and  is  consenting  to  the  assignment  of  the  proposed  guardian, 
and  that  such  proposed  guardian  is  ready  to  undertake  the 
guardianship." 

By  rule  85,  "  Where  there  are  both  minors  and  infants. 


(c)  Williams  (10th  ed.)  388  ;  In  the 
Goods  of  Morris,  (1862)  2  Sw.  k  Tr. 
360. 


(d)  Tr.    &    Coo.  P.  P.   (14  th    ed.) 
p.  103  ;  and  see  P.  B.  1862,  r.  36. 


OF  SPECIAL  AND  LIMITED  ADMINISTRATIONS.  121 

the  guardian  elected  by  the  minors  may  act  for  the  infants 
without  being  specially  assigned  to  them  by  order  of  the  judge 
or  a  registrar,  provided  that  the  object  in  view  is  to  take  a 
grant.  If  the  object  be  to  renounce  a  grant,  the  guardian 
must  be  specially  assigned  to  the  infants  by  order  of  the  judge 
or  of  a  registrar." 

If  a  wife  be  the  only  next-of-kin,  and  a  minor,  she  may  wife  being  a 
elect  her  husband  her  guardian  to  take  the  administration  ™  ^  ^' 
for  her  use  and  benefit  during  her  minority  (e). 

It  would  seem  to  be  the  better  opinion  that  if  administra-  Effect  of 
tion  is  committed  during  the  minority  of  an  executrix  and  she  fl^maie^inor 
takes  husband  of  full  age  the  administration  does  not  cease  (/).  ^^^^  gnat. 

If  administration  is  granted  during  the  minority  of  several  Effect  of 
infants  it  determines  upon  the  coming  of  age  of  any  one  ^of^oneof 
of  them  {a).  ^T^"^ 

If  administration  is  granted  during  the  minority  of  several  Effect  of 
infants  one  of  whom  dies  before  he  comes  of  age,  this  will  o^^e*|^i^°® 
not  determine  the  administration  (A).  minors. 

When  the  administration  determines  the  administrator  Liabiuty  of 
dwante  minore  atate  may  be  called  to  account  by  the  executor  J^^J^u*^^' 
or  by  a  subsequent  administrator  (i),  but  he  could  demur  to  to  subsequent 
an  action  brought  against  him  without  either  the  executor  or  t^y"?^^^®*^ 
administrator  being  made  a  party  (k). 

It  is  said  that  if  an  administrator  durante  mirnyi'e  atate  to  infant  at 
be  repealed,  and  another  made  administrator  durante  minore 
atate,  and  the  second  administrator  brings  the  first  adminis- 
trator to  account,  and  after  releases  to  him,  yet  the  infant  at 
full  age  may  compel  the  first  administrator  to  account  again 
to  him,  and  the  first  account  to  the  second  administrator,  and 
his  release,  shall  not  be  any  bar  to  it  (Q. 

While  the  minority  lasts  the  administrator  durante  minore  Powers  of  ad- 
atcUe  has  all  the  powers  of  an  ordinary  administrator  (m).  ^^^^^  ^  ^' 

(e)  WiUiams  (10th  ed.)  388.  (A)  Fotherby  v.  Pate,  uhi  sup. 

(/)  Williams  (lOth  ed.)  892.  (Q  Williams  (10th  ed.)  396  ;  but  cf. 

(^)  Ibui.  post,  p.  221. 

(A)  Ibid.  (m)  B^  Cope,  (1880)  16  G.  D.  49 ; 

(0  Fotherby  v.  Pate,  (1747)  3  Atk.  but  see  ^  Thompson  and  McWilliams' 

603 ;  Taylor  v.  Newton,  (1762)  1  Lee,  15.  Contract,  [1896]  1  Ir.  R.  356. 
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EXECUTORS, 


Adminis-  Although  an  administrator  of  an  executor  is  not  adminis- 

of  executor  trator  to  the  first  testator,  yet  the  administrator  durante 

is  reprSento-^  wiinore  atate  of  the  executor  of  an  executor  is  in  loco  executor  is, 

tive  of  first  and  the  representative  of  the  first  testator  {n). 

teStAtOFi 


Power  of  the 

Ecclesiastical 

Courts. 


Effect  of 
38  Geo.  III. 
c.  87. 


Effect  of 
Court  of  Pro- 
bate Act, 
1858. 


Powers  of  ad- 
ministrator. 


Sect.  4. — Administration  durante  absentid. 

If  the  executor  named  in  the  Will,  or  the  next-of-kin,  be 
out  of  the  kingdom,  the  Ecclesiastical  Courts  always  had 
power,  before  probate  obtained,  or  letters  of  administration 
issued,  of  granting  to  another  a  limited  administration 
durante  absentid  (o).  But  when  probate  was  once  granted,  and 
the  executor  had  gone  abroad,  the  Ecclesiastical  Courts  did 
not  feel  themselves  authorised  to  grant  new  administration 
on  the  ground    that  the  executor  had    left  the  kingdom. 

To  remedy  the  consequent  inconvenience,  88  Geo.  III. 
c.  87,  enacted  that  at  the  expiration  of  twelve  months  from 
the  death  of  any  testator  (p),  if  the  executors  or  executor  to 
whom  probate  shall  have  been  granted  should  reside  out  of 
the  jurisdiction,  the  Court  might,  on  the  application  of  any 
creditor,  next-of-kin,  or  legatee,  grant  special  administration 
limited  for  the  purpose  of  proceedings  in  equity  and  to  carry 
the  decrees  of  the  Court  into  effect. 

By  21  &  22  Vict.  c.  95,  s.  18,  the  provisions  of  the  Act  of 
Geo.  III.  were  extended  to  all  executors  or  administrators 
residing  out  of  the  jurisdiction,  whether  it  be  or  be  not 
intended  to  institute  proceedings  in  the  Court  of  Chancery  ()). 

These  sections  apply  to  the  case  of  an  executor's 
executor  (?). 

During  the  continuance  of  the  administration  the  adminis- 
trator durante  absentid  has  all  the  powers  of  an  ordinary 
administrator,  but  since  he  cannot  warrant  to  a  purchaser 
that  his  principal  is  alive  on  his  execution  of  a  conveyance. 


(n)  Williams  (10th  ed.),  397. 

(o)  See  In  the  Groods  of  Suarez, 
[1897]  P.  82. 

Qp)  These  words  mean  at  or  after 
the  expiration  of  the  period  :  In  the 
Goods  of  Ruddy,  (1872)  L.  R.  2  P.  &  D. 


330. 

(q)  See  Williams  (10th  ed.)  403 
et  teq, 

(r)  In  the  Goods  of  Grant,  (1876) 
1  P.  D.  435. 
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he  cannot  obtain  a  decree  for  specific  performance  against  a 
purchaser  of  land  («). 

Although  in  the  Act  88  Geo.  III.  c.  87,  reference  is  made  To  whom 

,      grant  may  be 

to  the  application  of  any  creditor,  next-of-kin,  or  legatee,  yet  m  made. 
In  the  Ooods  of  CoUierit),  the  Court  made  a  limited  grant  to 
the  personal  representative  of  a  legatee ;  and  in  In  the  Goods 
of  Campion  (u),  to  the  nominee  of  a  limited  company  as 
assignee  of  the  residuary  legatea 

Where  the  applicant  is  residuary  legatee,  but  it  is  uncertain  when  gnrant 
whether  there  will  be  any  residue,  the  grant  will  be  made  toppoce^ngs 
under  88  Geo.  III.  c.  87,  to  enable  the  applicant  to  become  a  *^  Chancery, 
party    to  Chancery  proceedings,  and  not  under  s.   18  of 
21  &  22  Vict.  c.  95  (x). 

If,  in  the  exercise  of  its  ordinary  jurisdiction,  the  Court  When  grant 

ceases 

granted  administration  simply  during  the  absence  of  an  execu- 
tor, or  next-of-kin,  the  authority  of  the  administrator  would 
be  at  an  end  the  moment  he  returned  (^),  although  payment  to 
such  administrator  of  a  debt  without  notice  of  the  executor's 
return  might  be  a  good  payment  (z) ;  but  the  form  of  the 
grant  is  now  *'  and  until  the  executor  (or  the  party  entitled  to 
the  administration)  should  duly  apply  for  and  obtain  pro- 
bate (or  administration)  "  (a).  Where  the  administration  is 
for  a  limited  purpose  under  the  Act  88  Geo.  III.  c.  87,  as  long 
as  any  of  the  purposes  of  the  decree  in  equity  are  to  be 
carried  into  effect,  and  until  the  executor  is  substituted,  the 
administration  is  kept  on  foot,  and  on  the  executor  being 
substituted  the  administrator  may  require  the  accounts  of  his 
administration  to  be  taken  and  his  costs  provided  for  and  be 
discharged  (6).  Under  P.  B.,  1862,  r.  75,  no  person  can  sue 
or  act  as  executor  until  the  administration  is  recalled  or 
revoked. 

(s)  Webb  V,  Kirby,  (1857)  3  8m.  k  (y)  Taynton  r.  Hannay,  (1802)  3 

G.  333,  and  on  app.  7  De  G.  M.  &  G.  Bos.  v.  PaU.  26 ;  see  also  S.  G.  7  Ves.  460. 

376,  and  of.  Ee  Cope,  (1880)  16  C.  D.  (z)  Clave  r.  Hedges,  cited  from  MS. 

49.  in   Walker   v.   Woolaston,    (1731)    2 

(0  (1862)  2  Sw.  k  Tr.  444.  P.  Wms.  579. 

(»)  [1900]  P.  13.  (a)  See  In  the  Goods  of  Cassidy, 

(at)  In  the  Goods  of  Buddy,  (1872)  (1832)  4  Hagg.  360. 

L.  B.  2  P.  &  D.  330.  (b)  Taynton  r.  Hannay,  ubi  tup. 
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Grant  to 
attorney  of 
absent 
executor. 


Grant  to 
attorney  of 
executor  con 
tinues  chain 
of  representa- 
tion. 


When  the  executor  resides  out  of  the  jurisdiction  adminis- 
tration cum  testamento  annexo  may  be  granted  to  another 
person  under  a  letter  of  attorney  from  the  executor  for  his 
use  and  benefit  (c).  A  power  of  attorney  in  general  terms 
executed  by  the  executor  on  going  abroad  before  the  death  of 
the  testator  may  be  sufficient  (d).  The  letter  of  attorney  b 
revocable;  and  when  the  executor  revokes  it  and  desires  probate, 
the  Court  is  bound  to  grant  it  to  him  (e).  And  on  the  death 
of  the  executor  the  letters  of  administration  cease  to  be  of  any 
force  (/). 

A  grant  to  an  attorney  of  an  executor  does  not  break  the 
chain  of  representation,  as  a  Will  proved  by  an  attorney  of  an 
executor  is  the  same  thing  as  if  actually  proved  by  the 
executor  himself  (g). 


Effect  of 
Court  of  Pro- 
bate Act, 
1857. 


Rights  and 
powers  of 
adminis- 
trator. 


Sect.  5. — Administration  pendente  lite. 

The  Court  of  Probate  Act,  1857  (20  &  21  Vict.  c.  77),  s.  70, 
enacts  that  "  pending  any  suit  touching  the  validity  of  the 
Will  of  any  deceased  person,  or  for  obtaining,  recalling  or 
revokmg  any  probate  or  any  grant  of  administration,  the 
Court  of  Probate  may  appoint  an  administrator  of  the  personal 
estate  of  such  deceased  person;  and  the  administrator  so 
appointed  shall  have  all  the  rights  and  powers  of  a  general 
administrator,  other  than  the  right  of  distributing  the  residue 
of  such  personal  estate,  and  every  such  administrator  shall  be 
subject  to  the  immediate  control  of  the  Court  and  act  under 
its  direction." 

The  Court  has  no  power  to  order  debts  to  be  paid,  but  it 
has  power  under  this  section  to  appoint  an  administrator 
pending  litigation  who  can  pay  them  (A). 


(c)  Williams  (10th  ed.)  377  ;  In  the 
Goods  of  Barker,  [1891]  P.  261  ;  and 
see  Tr.  &  Coo.  P.  P.  (14  th  ed.)  p.  99 
et  seq. ;  and  eee  ante^  p.  105,  as  to  grant 
of  administration  to  attorney  of  next- 
of-kin. 

(d)  In  the  Goods  of  Barker,  vbi  9up, 

(e)  Pipon  t?.  Wallis,  C1753)  1  Lee 
402. 


(/)  Webb  t?.  Kirby.  (1857)  7  De  G. 
M.  k  G.  376. 

O)  In  the  Goods  of  Bayard,  (1849) 
1  Robert.  768;  In  the  Goods  of 
Murguia,  (1884)  9  P.  D.  236. 

(K)  See  per  Ld.  Penzance  in 
Tichbome  r.  Tichbome,  (1869)  L.  R. 
1  P.  &  D.  730. 
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If  an  order  for  administration  is  made  by  the  Chancery 
Division,  the  Probate  Division  will  not  exercise  its  power 
under  s.  70  to  control  and  make  orders  upon  the  administra- 
tor pendente  Ute^  but  will  leave  the  administrator  to  act  under 
the  orders  of  the  Court  in  the  administration  action  (i). 

Sect.  71  provides  that  **  it  shall  be  lawful  for  the  Court  of  Power  to 
Probate  to  appoint  any  administrator  appointed  as  aforesaid;  ^v^^^- 
or  any  other  person,  to  be  receiver  of  the  real  estate  of  any  receiver  of 

•^  ^  ^    rente  of  real 

deceased  person  pending  any  suit  in  the  Court  touching  the  estate  with 
validity  of  any  Will  of  such  deceased  person  by  which  his  real  ^dlnanage. 
estate  may  be  affected;  and  such  receiver  shall  have  such 
power  to  receive  all  rents  and  profits  of  such  real  estate,  and 
such  powers  of  letting  and  managing  such  real  estate  as  the 
Court  may  direct "  (A). 

By  Stat.  21  &  22  Vict.  c.  96,  s.  22,  **  all  the  provisions  con-  Duration  of 
tained  in  the  Court  of  Probate  Act,  respecting  grants  of  <>«««• 
administration  pending  suit,  shall  be  deemed  to  apply  to  the 
case  of  appeals  to  the  House  of  Lords  under  the  said  Act "  (Q. 

The  duties  of  an  administrator  and  receiver  pendente  lite 
commence  from  the  order  of  appointment,  and,  if  the  decree 
pronouncing  against  the  Will  is  appealed  from  the  appeal 
operates  as  an  extension  of  the  suit,  and  his  duties  do  not 
cease  until  the  appeal  has  been  disposed  of  (m).  The  functions 
of  an  administrator  pendente  lite  terminate  with  a  decree  pro- 
nouncing in  favour  of  a  Will  with  executors,  and  do  not 
continue  until  the  executors  obtain  probate;  and  it  would 
seem  the  case  is  not  altered  if  there  are  no  executors,  since  in 
that  case  the  estate  vests  in  the  Court,  subject  to  the  right  of 
the  person  entitled  to  administration  to  apply  for  it  (n). 

The  Court  will  not  appoint  an  administrator  pendente  lite  ooort  must 
unless  satisfied  of  the  necessity  for  the   appointment,    as  ^^^^^t^^^f^^ 
where  there  is  no  one  who  is  legally  entitled  to  represent  appointment. 

(0  Tichborno  v.  Tichbome,  (1870)  v.  Grant,  (1869)  L.  B.  1  P.  &  D.  654. 
L.  B.  2  P.  &  D.  41.  (0  See  Wright   v,  Rogers,    (1870) 

(A)  There  is  no  jnrisdiction  under  L.  B.  2  P.  &  D.  179. 
8.  71  where  the  litigation  ia  as  to  the         (m)  Taylor  v.  Taylor,  (1881)  6  P.  D. 

IndiTidnal  appointed  executor  and  not  29. 
as  to  the  TaUdity  of  the  Will :  Grant         (n)  Wieland  v.  Bird,  [1894]  P.  262. 
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Application 
of  person  not 
a  party  to  the 
suit. 


On  appoint- 
ment Chan- 
cery Division 
will  discharge 
any  order 
made  appoint* 
ing  i-eceiver. 


When  appli- 
cation to 
Chancery 
Division  to 
appoint 
receiver  can 
be  made. 


or  to  take  possession  of  the  deceased's  property  and  it  is 
requisite  to  bring  actions,  or  make  demands,  or  pay  debts,  but 
such  an  appointment  will  not  be  made  merely  to  represent  the 
interests  of  the  deceased  in  a  partnership  business  (o). 

The  Court  has  power  under  s.  70  to  appoint  an  adminis- 
trator pendente  lite  in  contested  testamentary  and  administra- 
tion suits  on  the  application  of  a  person  who  is  not  a  party  to 
such  suit  ip). 

On  the  appointment  by  the  Probate  Division  of  an  adminis- 
trator pendente  lite  the  Chancery  Division  will  discharge  any 
order  it  may  have  made  appointing  a  receiver  and  will  allow 
the  administrator  to  receive  the  estate,  making  such  orders 
upon  him  as  it  may  think  proper  (q). 

The  Chancery  Division  will  not  appoint  a  receiver  in 
administration  proceedings  to  do  that  which  the  administrator 
pendente  lite  can  do  (r). 

If  there  is  a  lis  pendens  in  the  Probate  Division  the  proper 
course  is  to  apply  to  that  Court ;  but  if  there  is  no  lis  pendens 
in  the  Probate  Division  that  Court  has  no  jurisdiction  to 
appoint  a  receiver  and  the  application  should  be  made  to  the 
Chancery  Division,  if  the  assets  are  in  danger,  pending  probate 
or  grant  of  letters  of  administration :  but  the  proper  person 
entitled  to  the  grant  should  be  before  the  Court  on  the  appli- 
cation («). 

Under  similar  circumstances  the  Chancery  Division  will 
appoint  a  receiver  pendente  lite  of  the  rents  of  real  estate, 
if  neither  the  devisee  nor  the  heir-at-law  is  in  actual 
possession  (0. 

Caveat  proceedings,  which  terminate  by  appearance,  do  not 
constitute  a  Us  pendens  or  furnish  any  mode  of  approaching 
the  Probate  Court  (w). 


(o)  Horrell  r.  Witts,  (1866)  L.  R.  1 
P.  &  D.  103;  and  see  Tichbome  r. 
Tichbome,  (1869)  L.  R.  1  P.  &  D.  730. 

(/;)  Tichbome  r.  Tichbome,  ubi 
tup, ;  In  the  Goods  of  Evans,  (1890) 
15  P.  D.  215 ;  In  the  Estate  of  Cleaver, 
[1905]  P.  319. 

ig)  Tichbome  v.  Tichbome,  ubi  tup. 


(r)  Veret  r.  Duprez,  (1868)  L.  R.  6. 
Eq.  329  ;  Hitchen  r.  Birks,  (1870)  L.  R. 
10  Eq.  471. 

(0  Be  Henderson,  (1885)  2  T.  L.  R. 
322;  lU  Parker,  (1886)  64  L.  J.  Ch.  694. 

(0  Parker  r.  Seddons,  (1870)  L.  R. 
16  Eq.  34. 

(«)  Salter  r.  Salter,  [1896]  P.  291. 
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An  application  for  the  appointment  of  a  receiver  pending 
probate  should  not  be  made  to  the  Chancery  Division  except 
there  are  special  circumstances,  such  as  danger  to  assets 
requiring  the  appointment  (v). 

Where  an  executor  had  before  probate,  and  without  the 
assent  of  his  co-executor,  intermeddled  in  the  estate  and  made 
preparations  to  dispose  of  a  portion  of  it,  the  Probate  Court 
gave  leave  to  the  co-executor  to  issue  a  writ  in  the  Probate 
Division  against  him,  claiming  an  injunction  to  restrain  him 
from  dealing  with  the  estate  before  probate,  and  praying  for 
the  appointment  of  a  receiver  (x). 

It  is  the  practice  of  the  Court  to  decline  putting  a  litigant  To  whom 
party  in  possession  of  the  property,  by  granting  administration  "^^iue 
pending  suit  to  him  ;  always  granting  it,  where  requisite,  to  a  ^|^^. 
nominee  presumed  to  be  indifferent  between  the  contending 
parties  (^).    But  where  the  plaintiffs  in  an  action  in  the 
Probate  Division  had  been  appointed  receivers  in  a  creditor's 
action  for  administration  in  the  Chancery  Division  the  Court 
appointed  them  administrators  pendente  lite  (z). 

Under  s.  72  of  20  &  21  Vict.  c.  77,  the  Probate  Division  Allowance  of 

remuneration . 

may  allow  to  admmistrators  and  receivers  appointed  pending 
suits  reasonable  remuneration  out  of  the  personal  and  real 
estate  of  the  deceased. 

Sect.  6. — Administration  ad  coUigenda  bona. 

Such  grants  are  usually  made  for  the  purpose  of  protecting  Object  of 
the  estate  pending  delay  in  making  a  general  grant,  and  where  ^^^  ' 
the  necessity  of  the  case  requires  an  immediate  grant.    The 
grant  may  be  made  to  a  stranger  connected  with  the  deceased's 
affairs  (a). 

Before  the  Court  of  Probate  Act,  1857,  an  administrator  ad  Powers  of 
coUigenda  bona  was  practically  in  the  position  of  a  receiver  trator. 
merely.    Now  under  s.  78  of  that  Act  the  Court  has  power  to 

(r)  Re  Parker,  uM  sup.  (a)  See  Tr.  k  Coa  P.  P.  (14th  ed.) 

(x)  In  the  Goods  of  Moore,  (1888)  p.  130,  where  instances  of  such  grants 

13  P.  D.  36.  are  given,  and  ihid,,  p.  858  where  the 

(y)  Williams  (10th  ed.)  400.  general  form  of  administration  oath  is 

(/)  In  the  Estate  of  Cleaver,  [1905]  given. 
P.  319. 
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make  a  grant  of  partial  administratioii  to  a  temporary  adminis- 
trator, subject  to  such  limits  as  the  Court  thinks  fit  to  impose, 
and  the  Court  may  give  him  the  full  powers  of  an  ordinary 
administrator  during  the  time  that  he  is  to  act  as  adminis- 
trator. So  that  where  such  an  administrator  is  empowered  to 
sell  a  lease  the  lease  thereby  becomes  vested  in  him,  otherwise 
he  would  be  unable  to  give  effect  to  the  sale ;  and  should  he 
enter  into  possession  he  is  personally  liable  during  the  con- 
tinuance of  his  possession  for  rent  at  the  yearly  value  (&). 

Sect.  7. — Administration  limited  until  original  or  authentic 
copy  of  Will  he  brought  into  the  registry. 

Administration  may  be  granted  limited  until  the  Will  of 
the  deceased,  or  an  authentic  copy  thereof,  should  be  trans- 
mitted to  this  country  (c) ;  or  where  the  Will  is  alleged  to  have 
been  accidentally  destroyed  or  lost,  and  there  is  no  evidence  of 
its  contents  until  the  original  Will  or  an  authentic  copy  be 
brought  into  the  registry  {d) ;  but  such  grants  are  generally  ad 
colligenda  to  protect  the  estate,  or  limited  to  dealing  with  and 
completing  the  sale  of  specific  property  (e). 

Under  special  circumstances  th,e  Court  will  grant  probate 
of  certain  papers  forming  part  of  the  Will  of  a  deceased,  the 
other  papers  or  authentic  copies  thereof  not  being  in  this 
country  at  the  time,  reserving  power  to  the  executor  to  prove 
the  other  papers,  or  authentic  copies  thereof,  when  they 
arrive,  and  on  an  undertaking  on  his  part  that  he  will  do  so  (/). 

Sect.    8: — Administration  limited   during  incapacity   through 

illness  or  lunacy* 

Executor  in-         Where  an  executor  is  incapacitated  through  illness,  the 
capacitated,     (jourt  will  grant  administration  with  the  Will  annexed  for  the 

use  and  benefit  of  the  executor  till  his  recovery  (g). 

(JO  Whitehead  r.  Palmer,  [1908]  1  Campbell,  (1829)  2  Hagg.  555,  where 

E.  B.  151.  the  giant  was  not  so  restricted. 

(e)  In  the  Goods  of  Metcalfe,  (1822)  (/)  In  the  Goods  of  Bobarts,  (1873) 

1  Add.  343.  L.  R.  3  P.  &  D.  110. 

(d)  In  the  Goods  of  Wright,  [1893]  (g)  In    the    Goods   of   Ponsonbj, 
P.  21.  [1896]  P.  287 ;  and  Boeposty  p.  138,  as 

(e)  Ibid. ;  but  see  In  the  Goods  of  to  incapacity  after  probate. 
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Where  a  sole  executor  becomes  lunatic  it  is  the  ordinary  Executor 
practice  of  the  Court  to  make  a  limited  grant  to  his  committee  la^^^c"^ 
for  his  use  and  benefit  during  his  lunacy  (h),  but  with  the 
consent  of  the  committee  a  grant  with  the  Will  annexed  may 
be  made  to  a  residuary  legatee  (i) ;  but  if  there  is  no  com- 
mittee the  only  way  of  clearing  off  a  lunatic  executor  is  by 
citation  (k). 

The  practice  as  to  administration  where  a  grant  has  been  Administra- 
made  to  a  single  administrator  as  next-of-kin,  and  such  next-  lunaticT" 
of-kin  becomes  insane,  is  stated  as  follows  by  Sir  F.  H.  Jeune 
in  In  the  Goods  of  Cooke  (Z). 

"  First,  where  such  a  lunatic  has  been  so  found  by  inquisition,  i .  where 
and  there  is  a  committee  of  the  property,  the  grant  is  made  to  ha,™been^ 
such  committee  for  the  use  of  the  lunatic,  so  long  as  he  shall  ^^ppo'^^^^i- 
remain  a  lunatic.     The  first  grant  is  not,   in   such   case, 
impounded. 

"  Secondly,  where  the  lunatic  is  not  so  found  by  inquisi-  2.  Where  no 
tion,  but,  under  s.  116  of  the  Act  of  1890,  a  person  has  been  buTperson 
appointed  with  general  authority  over  the  lunatic's  property,  *^*"|i^"^^i6 
such  person  has   been,   and  it  seems  to  me  reasonably  so,  oE  Lunacy 
treated  in  the  same  way  as  if  he  were  a  committee  of  the  with  fren^ai 
lunatic's  estate.  authority. 

"Thirdly,  if  a  person  appointed  under  s.  116  has  conferred  3.  Where 
upon  him  only  specified  powers  falling  short  of  general  powers,  Z'oJr*" 
such  person  is  not  to  be  considered  to  be  in  the  same  position  ^^^^^ 
as  a  committee  of  the  lunatic,  and  is  not  entitled  to  a  grant. 

"  Fourthly,  where  there  is  no  committee,  and  no  person  in  4.  Where 
the  position  of  a  committee,  the  practice  has  been  to  make  a  committee 
grant  to  another  of  the  next-of-kin  of  the  deceased  for  the  use  ?"*^  no  person 

^  ^  in  position  of 

of  the  lunatic   next-of-kin,  so  long  as   he    shall   remain  a  committee. 
lunatic,  and  the  precaution  in  that  case  is  taken  of  having  the 
first  grant  impounded." 

"  Fifthly,   it  is  not  the  practice  to  inquire  whether  the  No  new  grant 
lunatic  is  likely  to  recover,  and  in  the  event  of  its  appearing  ^^^  ^^^ 

(A)  In  the  Goods  of  PhiUipa,  (1824)  (k)  Tr.  &  Coo.  P.  P.  (I4th  ed)  p.    J^cover*^ 

2  Add.  336,  n.  (Jf).  203;  and  eeepost,  p.  139. 

(i)  In  the  Goods  of  Milnes,  (1826)  3  (Z)  [1895]  P.  68. 
Add.  55. 

E.  K 
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that  he  is  not  likely  to  recover,  to  revoke  the  old  grant,  and  to 
make  an  absolute  grant  to  the  other  next-of-kin." 
One  of  joint  In  the  case  of  a  defect  in  legal  representation  occasioned 

administra-        -i_iii  *  •  i3-*j^j^  jt         ••j^ 

tors  becoming  hy  the  lunacy  of  one  of  several  administrators  the    jomt 
lunatic.  administration  should  be  brought  into  the  registry  and  revoked 

and  a  special  administration  granted  to  the  sane  adminia- 

trator(m)- 


Exceptional. 


To  cettul  que 
tru^t  limited 
to  trust  fund, 
after  death  of 
trustee. 


To  effects  in 
a  particular 
country  or 
place. 


Sect.  9. — Administration  limited  to  specific  ejects. 

There  may  also  be  a  grant  of  administration  limited  to 
certain  specific  effects  of  the  deceased  and  the  general  adminis- 
tration may  be  committed  to  a  different  person.  But  grants 
of  this  nature  are  entirely  exceptional,  and  should  not  be 
made  unless  a  very  strong  reason  is  given  (n). 

The  Court  will  grant  letters  of  administration  to  the 
cesttu  que  timst  of  a  trust  fund,  limited  to  that  fund,  after  the 
death  of  the  trustee,  on  the  consent  of  his  personal  represen- 
tatives (o). 

An  administration  limited  to  the  effects  of  the  deceased  in 
one  country  or  place  may  be  committed  to  one  administrator, 
and  an  administration  limited  to  those  in  another  country  or 
place  to  another  (p).  And  where  the  deceased  leaves  a  Will 
expressly  limited  to  property  abroad,  which  is  proved  by  the 
executors  in  the  foreign  Court,  but  dies  intestate  as  to  pro- 
perty in  this  country,  administration  of  the  property  in  this 
country  will  be  granted  to  the  next-of-kin  (q). 


Revival  of 
representa- 
tion necessaiy 
for  perform- 
ance of  a 
single  act' 


Sect.  10. — Administration  limited  to  specific  acts. 

It  frequently  happens  that  the  representation  is  broken  by 
the  death  of  a  sole  executor  intestate,  and  its  revival  is 
necessary  merely  for  the  performance  of  a  single  act.    In  such 


(/w)  In  the  Goods  of  Newton,  (1843) 
3  Curt.  428  ;  and  see  ^(W,  p.  138. 

(7<)  In  the  Goods  of  Somerset, 
(1867)  L.  K.  1  P.  &  D.  350. 

00  Pegg  1-.  Chamberlain,  (1860)  1 
Sw.  &    Tr.    627;    In    the  Goods  of 


Ratcliffe,  [1899]  P.  110  ;  In  the  Goods 
of  BatJer,  [1898]  P.  9. 

(}})  Williams  (10th  ed.)  419. 

(^)  In  the  Goods  of  Mann,  [1891]  P. 
293. 
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cases,  administration  with  the  Will  annexed  will  be  granted 
limited  to  that  particular  object.  For  instance,  when  the 
representatives  of  a  trustee,  in  whom  a  term  of  years  or 
charge  was  vested,  are  dead,  a  limited  administration  to 
another  trustee  for  the  purpose  of  making  an  assignment  will 
be  granted  (r). 

Administration  may  be  granted  limited  to  commencing  or  Or  to  com- 
substantiating  proceedings  in  Chancery,  but  such  an  appoint-  stantiate 
ment  is  in  many  cases  rendered  unnecessary  by  R.  S.  C,  Ord,  fn^lcha^^^^. 
XYI.  r.  46,  which  enables  the  Court  to  proceed  in  the  absence 
of  any  person  representing  the  estate  of  the  deceased  or  to 
appoint  some  person  to  represent  his  estate  for  all  the  purposes 
of  the  proceeding.  Although,  generally,  this  rule  will  not  be 
applied  where  the  estate  of  the  deceased  is  that  which  is  being 
administered,  or  against  which  relief  is  sought  in  the  action, 
yet  the  Court  has  a  discretion ;  and  where,  owing  to  the  great 
lapse  of  time  since  a  fund  was  paid  into  Court  by  executors, 
every  endeavour  to  trace  the  representatives  of  the  testator 
had  failed,  the  Court  directed  inquiries  as  to  the  persons 
legally  and  beneficially  entitled  to  the  fund  without  the  suit 
being  revived  («).  The  Court  will  not  grant  a  general 
administration  where  an  administration  ad  litem  is  sufficient, 
as  where  the  purpose  is  limited  (t).  But  a  limited  administra- 
tion is  not  sufficient  in  a  case  which,  from  its  nature  and 
character,  according  to  the  practice  of  the  Court,  involves 
general  inquiries  as  to  next-of-kin,  or  general  inquiries  as  to 
assets  and  creditors  (tO* 

(r)  Williams  (10th  ed.)  413  ;  In  the  (0  Williams  (10th  ed.)  416. 

Goods  of  Butler,  [1898]  P.  9.  («)  Dowdeswell     r.     Dowdeswell, 

(0  Ballard     r.      Milner,      (1896)  (1878)  9  C.  D.  294. 
W.  N.  14. 
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CHAPTER   VIII. 

OF  THE  SECURITY  REQUIRED  OF  AN  ADMINISTRATOR. 

21  Hen.  VIII.         Stat.  21  Hen.  VIII.  c.  5,  s.  8,  directed  the  Ordinary  to  grant 

_     e     _     Q 

'  '  '   '         administration  **  taking  surety  of  him  or  them  to  whom  shall 

be  made  such  commission  for  the  true  administration  of  the 

goods,  chattels,  and  debts  which  he  or  they  shall  be  so 

authorised  to  minister." 

22&23NJar.  Stat.  22  &   23  Car.  II.  c.   10,   s.   1,  provides  that  all 

II.  c.  10, 8. 1.    Ordinaries  and  judges  having  power  to  commit  administration 

shall  upon  committing  euiministration  take  sufficient  bonds 

with  two  or  more  able  sureties,  respect  being  had  to  the  value 

of  the  estate,  and  the  form  of  bond  is  given  in  the  Act. 

20  &  21  Vict.         These  provisions  as  to  the  surety  bond  or  other  security  to 

be  taken  were  repealed  by  s.  80  of  the  Court  of  Probate  Act, 

Bond  now       1867  ;  and  s.  81  of  the  same  Act  provides  that  "  every  person 

fudsre  *^  ^^^     ^^  whom  any  grant  of  administration  shall  be  committed  shall 

give  bond  to  the  judge  of  the  Court  of  Probate  to  enure  for 

the  benefit  of  the  judge  for  the  time  being,  and,  if  the  Court 

of  Probate  or  (in  the  case  of  a  grant  from  a  district  registrar) 

with  one  or     the  district  registrar,  shall  require,  with  one  or  more  surety 

Se  requ?r^!^    or  sureties,  conditioned  for  duly  collecting,  getting  in,  and 

administering  the  personal  estate  of  the  deceased,  which  bond 

shall  be  in  such  form  as  the  judge  shall  from  time  to  time  by 

any  general  or  special  order  direct ;  provided,  that  it  shall  not 

Treasury  soli-  he  necessary  for  the  solicitor  for  the  affairs  of  the  Treasury  or 

citorof^^^chy  ^^^  Solicitor  of  the  Duchy  of  Lancaster  applying  for  or  obtain- 

of  Lancwiter    ing  administration  to  the  use  and  benefit  of  her  Majesty  to 

give  any  such  bond  as  aforesaid." 
Penalty  of  By  s.  82,  "  Such  bond  shall  be  in  a  penalty  of  double  the 

^^  '  amount  under  which  the  estate  and  effects  of  the  deceased 

shall  be  sworn,  unless  the  Court  or  district  registrar,  as  the 
case  may  be,  shall  in  any  case  think  fit  to  direct  the  same 
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to  be  reduced,  in  which  case  it  shall  be  lawful  for  the  Court  or 
district  registrar  so  to  do ;  and  the  Court  or  district  registrar 
may  also  direct  that  more  bonds  than  one  shall  be  given,  so 
as  to  limit  the  liability  of  any  surety  to  such  amount  as  the 
Court  or  district  registrar  shall  think  reasonable  "  (a). 

Where  an  estate  has  been  partly  administered  and  a  further  After  part 
bond  becomes  necessary,  the  Court  will  allow  the  administrator  tion. 
to  take  the  grant  for  the  amount  then  due  to  the  estate,  on 
giving  a  bond  with  two  sureties  for  double  that  amount  (6). 

By  8.  83,  "  The  Court  may,  on  application  made  on  motion  Mode  of 
or  petition  in  a  summary  way,  and  on  being  satisfied  that  the  bond, 
condition  of  any  such  bond  has  been  broken,  order  one  of  the 
registrars  of  the  Court  to  assign  the  same  to  some  person,  to 
be  named  in  such  order,  and  such  person,  his  executors  or 
administrators,  shall  thereupon  be  entitled  to  sue  on  the  said 
bond,  in  his  own  name,  both  at  law  and  in  equity,  as  if  the 
same  had  been  originally  given  to  him  instead  of  to  the  judge 
of  the  Court,  and  shall  be  entitled  to  recover  thereon  as 
trustee  for  all  persons  interested  the  full  amount  recoverable 
in  respect  of  any  breach  of  the  condition  of  the  said  bond." 

The  bond  is  conditioned  upon  the  doing  of  four  things :  Condition  of 
first,  to  make  a  true  and  perfect  inventory  of  the  personal         ' 
estate  and  effects  of  the  deceased  ;   second,  to  administer  the 
estate;  third,  to  make  an  account  of  the  administration  if 
required ;    and  fourth,  to  pay  the  residue  to  the  persons 
entitled  to  it(c). 

When  the  administrator  applies  and  converts  to  his  own  What 
use  the  effects  of  the  intestate,  so  that  those  effects  are  entirely  breach. 
lost  to  the  estate  of  the  intestate,  that  is  such  a  breach  of  the 
condition  of  the  bond  by  which  the  administrator  undertakes 
''well  and  truly  to  administer  according  to  law,"  as  will 
entitle  the  next-of-kin  to  have  the  bond  put  in  suit  at  their 
instance  (d). 

(a)  For  cases  on  these  sections  see  of  Oakey,  [1896]  P.  7. 

Williams  (10th  ed.)  i22  etseq,,  and  Tr.  (c)  Dobbs  v.  Brain,  [1892]  2  Q.  B. 

&  Coo.  P.  P.  (Uth  ed.)  pp.  87  et  t&q.  207,  213. 

(&)  In    the    Goods   of    Halliwell,  (d)  Arch,  of  Canterbnrj  r.  Robert- 

(1885)  10  P.  D.  198 ;   In  the  Goods  son,  (1833)  1  Cr.  &  M.  690. 
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Court  may 
dispense  with 
sureties  but 
not  with 
bond. 


Guarantee 
Society  as 
surety. 


Justifying 
sureties. 


So  also  it  is  a  breach  of  the  condition  of  the  bond  to  pay 
out  of  the  estate  to  another  person,  by  whom  it  is  lost,  a  sum 
of  money  to  meet  a  legacy  given  to  a  minor,  there  being  no 
other  residue  undistributed  to  meet  the  legacy  (e). 

But  where  an  undischarged  bankrupt  died  leaving  property 
acquired  after  the  bankruptcy  and  his  administrator  without 
notice  of  the  bankruptcy  distributed  the  property  among  the 
bankrupt's  next-of-kin  before  the  trustee  in  bankruptcy 
intervened,  it  was  held  that  the  administrator  was  protected 
by  the  administration  bond,  but  that  the  next-of-kin  must 
refimd  (/). 

Under  s.  81,  the  Court  has  power  to  dispense  with  sureties 
altogether,  but  the  Court  has  no  power  to  dispense  with  the 
bond  (g) . 

Applications  to  dispense  with  sureties  are  discouraged  (h) 
unless  the  person  applying  for  administration  is  a  public 
official  or  a  nominee  of  a  government  department ;  for 
instance,  the  official  receiver  in  bankruptcy  (i),  or  the 
nominee  of  the  Board  of  Education  (A:). 

Sureties  will  not  be  dispensed  with  by  reason  of  the 
property  being  large  and  the  risk  small,  but  the  security  may 
be  made  up  of  any  number  of  bonds  (Q  ;  and  the  Court  will 
limit  the  bond  in  some  cases  {m).  Nor  will  sureties  be  dis- 
pensed with  although  the  estate  is  being  administered  by  the 
Chancery  Division  and  a  receiver  has  been  appointed  (n) . 

The  Court  will  accept  a  guarantee  society  as  surety  to  a 
bond  even  though  the  directors  do  not  by  the  bond  render 
themselves  personally  liable  (o). 

Justifying  sureties  to  the  administration  bond  are  called 


(c)  Dobbs  r.  Brain,  ubi  sup. 

(/•)  Jie  Bennett,   [1907]   1  K.  B. 
149. 

(j)  In  the  Goods  of  Powis,  (1864) 
34  L.  J.  P.  M.  &  A.  56. 

(A)  In   the   Goods   of    McGowan, 
(1886)  10  P.  D.  197. 

(i)  In  the  Estate  of  Causton,  [1906] 
P.  124. 

(k')  In  the  Estate  of  Bryan,  [1906] 
P.  88. 


(0  In  the  Goods  of  Earle,  (1885) 
10  P.  D.  196. 

(in)  In  the  Goods  of  PaxtoD,  (1889) 
14  P.  D.  40 ;  In  tlie  Goods  of  Cor- 
mack,  [1891]  P.  151  ;  Askew  r.  Askew, 
[1891]  P.  174. 

(»)  Jackson  r.  Jackson,  (1865)  L.  R. 
1  P.  &  D.  12. 

(o)  Carpenter  r.  Quecn*s  Proctor, 
(1882)  7  P.  D.  235. 
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for  at  the  Court's  discretion  according  to  the  circumstances  of 
each  case  (p) ;  but  the  Registry  Rules  provide  that  "  when  any 
person  takes  letters  of  administration  in  default  of  the  appear- 
ance of  persons  cited,  but  not  personally  served  with  the 
citation,  and  when  any  person  takes  letters  of  administration 
for  the  use  and  benefit  of  a  lunatic  or  person  of  unsound 
mind,  unless  he  be  a  committee  appointed  by  the  Court  of 
Chancery,  a  declaration  of  the  personal  estate  and  effects  of 
the  deceased  must  be  filed  in  the  registry,  and  the  sureties  to 
the  administration  bond  must  justify  "  (q). 

The  Court  will  not  discharge  the  original  sureties  to  an  sureties 
administration  bond  and  allow  other  sureties  to  be  substituted  ^bstuated. 
for  them,  since  substituted  sureties  would  not  be  and  could 
not  be  made  responsible  for  any  past  transaction  of  which 
they  might  know  nothing  (r). 

P.  R.,  1862,  r.  88,  provides  that  "  Administration  bonds  Attestation  of 
are  to  be  attested  by  an  officer  of  the  principal  registry,  by  a 
district  registrar,  or  by  a  commissioner  or  other  person  now  or 
hereafter  to  be  authorised  to  administer  oaths  under  20  &  21 
Vict.  c.  77,  and  21  &  22  Vict.  c.  95,  but  in  no  case  are  they 
to  be  attested  by  the  proctor,  solicitor,  attorney  or  agent 
of  the  party  who  executes  them.  The  signature  of  the 
administrator  or  administratix  to  such  bonds,  if  not  taken 
in  the  principal  registry,  must  be  attested  by  the  same 
person  who  administers  the  oath  to  such  administrator 
or  administratrix." 

By  r.  40,  "The  administration  bond  is,  in  all  cases  of  Preparation 
Umited  or  special  administrations,   to  be  prepared  in   the  ^ 
registry." 

By  the  Probate  Directions  of  May  10,  1898  («) :   "  1.  The  Foreign  sure- 

t  ics  when 

administrator  of  a  foreign  subject  resident  abroad  may  (a)  if  aUowed. 
it  shall  be  proved  by  affidavit   that  the  deceased  left  no 

(p)  Williams  (lOth  ed.)  427.    For  such   cases,    see   Tr.    &    Cck).   P.   P. 

instances  where  the  Court  has  directed  (Uth  ed.)  p.  772. 

justifying  security  to  be  given,  see  Tr.  (/•)  In  the  Goods  of  Stark,  (1886) 

&  Coo.  P.  P.  (Uth  etl.)  p.  85.  L.  R.  1  P.  &  D.  76. 

iq)  P.  R..  1802,  r.  42  ;  D.  R.,  r.  49.  (0  See    In    the   Goods   of    Scott, 

For  the  form  of  affidavit  to  be  filed  in  [  1895]  P.  342,  n. 
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debts  in  England,  (b)  by  leave  of  a  judge  at  Chambers,  be 
allowed  to  give  a  bond  with  foreign  sureties  "  (0* 

''  2.  In  all  other  cases  sureties  residing  in  the  United 
Kingdom,  the  Channel  Islands,  or  the  Isle  of  Man,  shall  be 
required,  except  by  leave  of  a  judge  at  Chambers  "  {u). 

(0  As  instances  where  such  leave  «(//.,  where  leave  was  granted,  de- 
was  given,  see  In  the  Goods  of  Fer-  ceased  having  left  debts  in  England, 
nandez,  (1879)  4  P.  D.  229  ;  In  the  but  widow  was  unable  to  procure 
Gooils  of  De  Beaufort,  [1893]  P.  231.  sureties  in  England. 

(u)  See  In  the  Goods  of  Scott,  nbi 


CHAPTER  IX. 

OF  REVOCATION  OF  PROBATE  AND  LETTERS  OF 

ADMINISTRATION. 

The  Probate  Division  has  jurisdiction  to  revoke  its  own  Jurisdiction. 
grant  of  probate  or  letters  of  administration  which  has  been 
improperly  obtained  either  fraudulently  or  by  false  suggestion, 
or  per  incuriam,  or  which  owing  to  circumstances  has  become 
ineffectual  for  the  administration  of  the  estate  of  the  deceased ; 
and  applications  for  revocation  will  not  be  entertained  by  any 
other  Division  of  the  High  Court  (a). 

Where  probate  or  letters  of  administration  have  been  Pi-ocedureby 
improperly  granted,  the  registrar  may  by  consent,  on  the  ^^°^°^- 
voluntary  application  of  the  parties  supported  by  affidavit, 
make  an  order  revoking  the  grant  (6). 

Unless  the  parties  interested  consent  to  a  registrar's  order  withoat  con- 
for  revocation,  in  non-contentious  business  the  application  for  Non-conten- 
revocation  must  be  made  to  the  Court  on  motion  (c).  tiousbuaiDcss. 

An  action  for  revocation  of  probate  is  instituted  when  it  is  Contentious 
desired  to  obtain  an  order  on  the  alleged  invalidity  of  the  ^^'^®*^- 
Will,  or  on  some  material  informality  in  obtaining  the  probate. 
So  also  an  action  for  revocation  of  letters  of  administration 
should  be  instituted  where  the  object  of  the  suit  is  to  compel 
the  party  who  has  obtained  the  grant  to  establish  his  relation- 
ship entitling  him  to  the  grant.  In  either  case  the  plaintiff 
must  call  in  the  probate  or  letters  of  administration  by  a 
citation  which  must  either  precede  or  must  issue  simultaneously 
with  the  writ  (d). 

Probate  granted  in  common  form  will  be  revoked  if  after  After  probate 

in  common 
form  : 
(a)  Be  Ivory,  (1878)  10  C.  D.  372  ;  (J)  See  Tr.  &  Coo.  P.  P.  (Uth  ed.)   how  next-of- 

and  see  anU^  p.  89.    As  to  the  statu-      p.  185.  kin  should 

tory  jurisdiction  of  the  Probate  Divi-  (c)  IMd,,  p.  283.  proceed  ; 

sion,  w^ante^  pp.  66,  95.  ((i)  Ibid.^  317  ;  and  see  ante.  p.  110. 
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how  executor 
who  has 
proyed  should 
proceed. 


Probate 
obtaineil  by 
fraud. 


After  probate 
in  solemn 
form. 


False  sug- 
gestion by 
minor. 

One  of  several 
executors 
becoming  of 
unsound 
mind. 


One  of  several 
administra- 
tors becoming 
of  unsound 
mind. 


citation  by  the  next-of-kin  to  prove  per  testes  the  executor  is 
unable  to  prove  the  Will(«). 

An  executor  who  has  proved  a  Will  in  common  form 
cannot  afterwards  as  such  executor  take  proceedings  for  the 
purpose  of  having  that  probate  revoked.  If  the  validity  of 
the  Will  is  subsequently  called  in  question  he  has  no  right  to 
cite  the  persons  interested  under  it,  to  propound  it  in  solemn 
form,  or  to  show  cause  why  the  probate  in  common  form  should 
not  be  revoked,  but  he  should  propound  the  Will  and  cite  the 
parties  interested  in  an  intestacy  to  oppose  it  and  give  notice 
to  the  legatees  that  it  is  to  be  opposed,  and  that  he  does  not 
intend  to  take  steps  to  support  it  un^ss  they  guarantee  his 
costs  (/).  The  executor  of  an  executor  is  in  the  same  position 
in  this  respect  as  the  original  executor  (g). 

Where  probate  in  common  form  has  been  granted  by 
consent,  it  cannot  afterwards  be  revoked  on  proof  that  the 
conditions  on  which  it  was  granted  have  not  been  complied 
with,  unless  fraud  or  circumvention  practised  either  upon  the 
Court  or  the  parties  is  clearly  proved  in  procuring  it  (h). 

Although  a  Will  has  been  proved  in  solemn  form,  if  fraud 
be  shown,  or  if  a  later  distinct  Will  be  set  up,  parties  having 
an  interest  may  take  proceedings  to  obtain  revocation  of 
probate  (i). 

Probate  granted  to  a  minor  on  the  tacit  or  false  suggestion 
that  he  is  of  full  age  will  be  revoked  (k). 

Where  one  of  several  executors  who  has  proved  a  Will 
subsequently  becomes  of  unsound  mind,  the  Court,  on  the 
application  of  the  others,  will  revoke  the  grant  and  make  a 
fresh  grant  of  probate  to  the  applicants,  reserving  power  to  the 
lunatic,  in  case  he  should  become  of  sound  mind  and  apply, 
to  join  in  the  probate  (Z). 

So  also  where  one  of  several  administrators  becomes  of 


(e)  See  antej  p.  73,  as  to  proof  in 
solemn  form. 

(/)  In  the  Goods  of  Beubow,  (1862) 
2  Sw.  k  Tr.  488;  In  the  Goods  of 
Chamberlain,  (1867)  L.  R.  1  P.  &  D. 
316. 

07)  Ibid, 


(/O  Nicol  r.  Askew,  (1837)  2  Moore, 
1 .  O.  0.  88« 

(i)  Williams  (10th  ed.)  451. 

(A)  Tr.  &  Coo.  P.  P.  (14th  eil.) 
p.  177. 

(/)  In  the  Estate  of  George  Shaw, 
[1905]  P.  92. 
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nnBoand  mind  the  grant  is  revoked  and  a  new  grant  made  to 
the  sane  administrators  alone  (m). 

Where  a  sole  executor  or  administrator  becomes  of  unsound  sole  executor 

mind  after  taking  the  grant,  a  temporary  administration  will  tratoi^becom- 

be  granted  during  the  incapacity  of  the  personal  representative  ^°k  ^^m^nd 
without  revoking  the  former  grant  (n). 

By  20  &  21  Vict.  c.  77,  s.  75,  "  After  any  grant  of  adminis-  Until  admi- 

tration,  no  person  shall  have  power  to  sue  or  prosecute  any  suit  recaUed^or 

or  otherwise  act  as  executor  of  the  deceased,  as  to  the  personal  >*voked  no 

'  ...  person  can 

estate  comprised  in  or  affected  by  such  grant  of  administration,  act  as 
until  such  administration  shall  have  been  recalled  or  revoked.'* 

Since  the  stat.  21  Hen.  YIII.  c.  5,  administration  cannot  be  Administra. 
repealed  unless  for  a  just  cause  (o).  (»Ued  except 

The  following  are  instances  of  suflScient  ground  for  revoca-  ^^^  ^^^^  ^*^^" 
tion  of  the  grant :  where  it  was  granted  within  the  14  days  (p)  administra- 
or  without  citing  the  necessary  parties,  or  to  other  than  the  pe^rfy  wanted 
next-of-kin,  or  to  illegitimate  relatives,  or  to  a  woman  who  was 
not  legally  married  to  the  deceased,  or  to  the  estate  of  a  person 
still  living  as  if  dead,  or  to  a  wrong  person  having  regard  to 
the   subsequent  judicial  construction  of  the  Will,  or  to  an 
elected  guardian  where  it  subsequently  appears  there  is  ct 
testamentary  guardian  who  had  not  renounced  (q). 

If  an  administration  has  been  properly  granted  even  though  Afteradminis- 
the  administrator  has  not  intermeddled  it  cannot  be  revoked  j^riy  granted. 
unless  some  strong  ground  be  shown;    a  mere  suggestion 
that  it  would  be  for  the  benefit  of  the  estate  is  insufficient  (r). 

The  Court  will  however  sometimes  revoke  an  administra-  Distinction 

L)etw6en  ad* 

tion  limited  to  particular  property,  and  make  a  fresh  grant  to  ministration 
the  assignee  of  the  property,  as  where  the  administration  was  p^^cui^ 
limited  to  a  particular  property  of  which  the  administrator  was  property  and 

*^  JT     JT       .f  general 

tenant  for  life,  and  he  assigned  his  interest  to  his  son,  and  grant. 
asked  that  the  grant  might  be  revoked  and  a  fresh  grant  made 

(w)  In  the  Goods  of  Newton,  (184S)  Qq)  See  Williams  (10th  eil.)  453  i-t 

3  Cart.  428  ;  see  aiite,  p.  130.  seq, 

(»)  Tr.    &  Coo.  P.   P.    (14th  ed.)  (r)  In  the  Goods  of  Heslop,  (1846) 

p.  279;  and  see  «/i^<!,  p.  129.  1   Robert.  457;   Williams  (10th  cd.) 

(o)  Williams  (1 0th  ed.)  462.  457. 

(/;)  See  antey  p.  111. 
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Administra- 
tion granted 
to  creditor 
may  be 
revoked. 


Where  admi- 
nistrator has 
absconded  or 
cannot  be 
found. 


Where  ad  mi- 
nistrator  is 
out  of  jarLs- 
diction. 


to  his  son  limited  to  that  particular  property  («).  Bat  where 
there  had  been  a  general  grant  with  the  Will  annexed  to  & 
woman  who  intermeddled  with'  the  estate  and  subsequently 
married,  and  being  deserted  by  her  husband,  who  could  not  be 
found,  was  unable  to  make  a  title  to  certain  leasehold  property, 
the  Court  of  Appeal  refused  to  revoke  the  grant,  either  as  to  the 
general  estate  or  as  to  the  particular  part  which  she  wished  to 
sell,  on  the  ground  that  it  would  be  a  dangerous  practice  to 
make  such  an  order  and  without  any  precedent  for  it  (t). 

A  creditor,  except  by  the  practice  of  the  Court,  has  no  right 
to  administration  (u),  so  that  where  the  grant  had  been  made 
to  a  creditor  who,  having  been  paid  his  debt,  was  desirous  bond 
fide  of  retiring  from  the  administration  of  the  estate,  the 
Court  revoked  the  grant  and  made  a  new  grant  de  bonis  non 
to  a  child  of  the  deceased  {x). 

The  Court  will  also  revoke  a  grant  which  though  lawfully 
made  has  subsequently  become  useless,  and  if  allowed  to 
subsist  would  prevent  the  administration  of  the  estate  (y).  So 
that  where  the  grant  had  been  made  to  a  creditor  who,  after 
his  debt  had  been  fully  satisfied,  absconded  and  could  not  be 
found,  the  Court  revoked  the  grant,  without  citing  him,  and 
made  a  new  grant  to  the  sole  next-of-kin  of  the  deceased  (^). 
The  same  principle  has  been  applied  where  a  grant  had  been 
made  to  one  of  the  residuary  legatees  who  having  partly 
administered  left  his  home  and  could  not  be  traced ;  the  Court 
revoked  the  grant  and  made  a  fresh  grant  to  another  of  the 
residuary  legatees  (a). 

Where  however  it  can  be  shown  that  the  euiministrator  i& 
residing  out  of  the  jurisdiction,  administration  limited  to  any 
property  left  unadministered  may  now  be  granted  under  s.  18 
of  the  Court  of  Probate  Act,  1868  (6), 


(*)  In  the  Goods  of  Ferrier,  (1828) 

1  Hagg.  241. 

(O  In  the  Goods  of  Reid,  (1886)  11 
P.  D.  70. 

(f/)  Menzies  v.  Pulbrook,  (1841)  2 
Curt.  845,  850  ;  and  see  ante,  p.  105. 

{x)  In  the  Goods  of  Hoare,  (1833) 

2  Sw.  &  Tr.  361,  n. 


(y)  Tr.  &  Coo.  P.  P.  (14th  ed.) 
p.  176. 

(z)  In  the  Goods  of  Bradshaw,  (1887) 
13  P.  D.  18. 

(a)  In  the  Goods  of  Covell,  (1889) 
15  P.  D.  8. 

(»)  See  atUey  p.  122. 


CHAPTER  X. 

OP  THB  EFFECT  OF  REVOCATION  OF  PROBATE  AND  LETTERS 

OF  ADMINISTRATION. 

The  effect  of  revocation  of  a  grant  of  probate  or  letters  of 
^ministration  mainly  depends  upon  whether  the  grant  was 
void  ab  initio  or  merely  voidable. 

In  Abram  v.  Cunningham  {a)  it  was  decided  that  where  Where  grant 
ftdministration  is  granted  on  concealment  of  a  Will  which  trationwas 
appointed  executors,  the  grant  is  void  from  its  commencement,  on^conc«a-"' 
and  all  acts  performed  by  the  administrator  in  that  character  mentof  WiU 

appointing 

are  equally  void  and  cannot  be  made  good  though  the  executor  executors ; 

should  afterwards  appear  and  renounce.     But  in  Peckham's 

case  {Jb)  it  was  held  that  if  the  administrator  had  paid  funeral 

•expenses,  debts,  or  legacies  which  the  law  forced  the  executor 

to  pay,  the  administrator,  in  an  action  against  him  by  the 

executor,  should  recoup  so  much  in  damages,  because  he  was 

compelled  to  pay  it,  and  the  true  executor  had  no  prejudice  by 

it,  forasmuch  as  he  himself  would  have  been  boimd  to  pay  it. 

And  it  would  seem  from  a  statement  in  Oraysbrook  v.  Fox  (c) 

that  in  an  action  by  the  true  executor  against  the  vendee  of 

goods  sold  to  him  by  the  administrator,  the  sale  is  indefeasible 

if  made  to  discharge  the  funeral  expenses  or  debts  which  the 

administrator  or  executor  was  compellable  to  pay.    Where, 

however,  the  act  in  question  is  one  which  the  administrator 

was  not  compellable  to  do,  but  is  a  voluntary  act  on  his  part, 

it  is  simply  void,  and  no  title  is  thereby  conferred   on   a 

Tendee  (d)  or  mortgagee  (e)  from  him,  and  the  vendor  is  also 

liable  in  damages  in  an  action  by  the  true  executor  (/). 

Where  the  Will  does  not  appoint  executors  the  repealed  onconceal- 

^  ment  of  WiU 

(a)  (1677)  2  Lev.  182.  (rf)  Graysbrook  r.  Fox,  ubi  mp.         not  appoint- 

(i)  (1488)    cited    in    Plowd.  282;  (^)  Ellis  r.  Ellis,  [1905]  1  Ch.  618.    ing  executors. 

WiUiams  (10th  ed.)  466.  (/)  Woolley  r.  Clark,  (1822)  5  B.  & 

(e)  (1562)  1  Plowd.  275.  Aid.  744. 
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grant  obtained  by  suppressing  the  Will  is  not  void  ab  initio, 

and  therefore  a  sale  of  leaseholds  under  it  was  held  to  be  a 

valid  transaction  (g). 

Where  grant  And  wherever  the  grant  of  administration  is  voidable  only, 

tration  was      ^^  where  it  has  been  granted  to  a  party  not  next-of-kin,  or 

voidable  odIj.  ^^ere  the  executor  having  acted,  and  the  Court  not  knowing 

it  committed  administration  to  another,  or  without  citing  the 
necessary  parties,  all  lawful  acts  done  by  the  first  adminis- 
trator are  valid  as  against  the  subsequent  administrator, 
although  if  by  covin  they  may  be  void  by  the  stat.  18  Eliz.  c.  5 
against  a  creditor  (h). 
Pending  Pending  an  appeal  resulting  in  a  reversal  of  a  former 

aoDeal  resiilt<> 

inginreTersai  Sentence,  all  intermediate  acts  of  the  executor  or  administrator 
of  sentence.     ^^^  ineffectual,  because  the  appeal  suspends  the  former  sentence 

and  on  its  reversal  it  is  as  if  it  had  never  existed  (i).  In  such 
cases,  therefore,  it  is  expedient  that  an  administrator  pendente 
lite  should  be  appointed  under  s.  70  of  the  Court  of  Probate 

Act,  1857  (k). 
Administra-  If  the  administration  be  granted  on  condition,  all  the  acts 

on  coition,    which  the  administrator  does  before  the  breach  of  the  condition 

are  good ;  so  that  the  subsequent  administrator  cannot  avoid 

any  gifts  or  sales  before  such  breach  made  by  such  conditional 

administrator  ({). 
Effect  of  20  k        Bv  s.  77  of  the  Court  of  Probate  Act,  1857  (20  &  21  Vict. 

21  Vict  c  77" 

as  to  btma'jide  c.  77),  it  is  enacted  that  "  where  any  probate  or  administration 
nT^^to^^rb'  ^^  revoked  under  this  Act,  all  payments  bond  fide  made  to  any 
executor  or      executor  or  administrator  under  such  probate  or  administra- 

adminlstrator 

before  revoca-  tion  before  the  revocation  thereof  shall  be  a  legal  discharge  to 
^^^ '  the  person  making  the  same,  and  the  executor  or  administra- 

tor, who  shall  have  acted  under  any  such  revoked  probate  or 
administration,  may  retain,  and  re-imburse  himself  in  respect 
of,  any  payments  made  by  him,  which  the  person,  to  whom 
probate  or  administration  shall  be  afterwards  granted,  might 
have  lawfully  made." 

Gr)  Boxall  r.  Boxall,  (1884)  27  C.  D.  (i)  Ihid. 

220.  (k)  See  ante,  p.  124. 

(A)  WilUamsClOth  ed.)463  ;  Boxall  (l)  Williams  (10th  ed.)  463. 
r.  Boxall,  uhi  «t//;.,  at  p.  224. 
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And  by  s.  78  it  is  enacted  that  **  all  persons  and  corpora-  and  indem. 

tions,  making,  or  permitting  to  be  made,  any  payment  or  "^^^  ^^^ 

transfer  bondjide,  upon  any  probate  or  letters  of  administra-  corporations 

tion  granted  in  respect  of  the  estate  of  any  deceased  person  jide  payments 

oi*  transfers 

under  the  authority  of  this  Act,  shall  be  indemnified  and  pro- 
tected in  so  doing,  notwithstanding  any  defect  or  circumstance 
whatsoever  affecting  the  validity  of  such  probate  or  letters  of 
administration." 


CHAPTEK    XI. 


OF    FOREIGN    DOMICIL    AND    FOREIGN    ASSETS. 


Difference 
between 
nationality 
And  doniicil. 


Difference 
between  resi- 
dence and 
domicil. 


Domicil,  what 
it  is. 


1^0  man  can 
be  without 
domicil. 

Domicil  of 
origin. 


Legitimation. 


Sect.  1. —  0/  the  nature  and  acquisition  of  domicil. 

Nationality  and  domicil  are  quite  distinct  matters. 
Natural  allegiance  fixes  the  political  status  of  the  individual, 
and  exiiere  pairiam  or  change  of  allegiance  may  be  beyond  his 
power.  The  law  of  domicil  determines  his  civil  status  and 
may  be  changed  as  often  as  he  pleases  (a). 

Residence  and  domicil  are  also  two  perfectly  distinct 
things.  Although  residence  may  be  some  small  jmmd  facie 
proof  of  domicil,  it  is  by  no  means  to  be  inferred  from  the  fact 
of  residence  that  domicil  results,  even  although  you  do  not 
find  the  party  had  any  other  residence  in  existence  or  in 
contemplation  (b). 

Domicil  is  an  idea  of  law.  It  is  the  relation  which  the  law 
creates  between  an  individual  and  a  particular  locality  or 
country  (c). 

It  is  a  settled  principle  that  no  man  shall  be  without  a 
domicil,  and  to  secure  this  end  the  law  attributes  to  every 
individual,  as  soon  as  he  is  born,  the  domicil  of  the  father  if 
the  child  is  legitimate,  or  the  domicil  of  the  mother  if  the  child 
be  illegitimate.  This  is  called  the  domicil  of  origin,  and  is 
involuntary  (d). 

The  status  of  the  child — with  respect  to  its  capacity  to  be 
legitimated  by  the  subsequent  marriage  of  its  parents — depends 
wholly  on  the  status  of  the  putative  father,  not  on  that  of  the 
mother.  According  to  English  law,  where  at  the  time  of  the 
bastard's  birth  the  father  has  his  domicil  in  England,  no 


(tf)  Odny  r.  Udny,  (1869)  L.  R.  1 
Sc.  App.  441,  see  per  Ld.  Westbury 
and  Ld.  Hatherley. 

(b)  Bell  r.  Kennedy,  (1868)  L.  R.  1 


Sc.  App.  320,  321,  per  Ld.  Westbury. 
(c)  Ibid. 
(rf)  Udny  r.  Udny,  uhi  $tip. 
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Bnbsequent  change  of  domicil  can  render  practicable  the 
bastard's  legitimation  {e).  But  it  is  the  subsequent  marriage 
which  gives  the  legitimacy  to  a  child  who  has  at  its  birth  in 
consequence  of  its  father's  domicil  the  capacity  of  being  made 
legitimate  by  a  subsequent  marriage ;  consequently  the  domicil 
at  the  time  of  the  marriage  must  be  domicil  in  a  country 
which  attributes  to  marriage  that  effect  (/). 

A  child  legitimated  by  the  law  of  its  father's  domicil — as  Rights  of 
where  at  the  birth  and  the  subsequent  marriage  the  parents  ^ate  ^rd- 
were  domiciled  in  Holland — although  illegitimate  according  ^"^^ii**^®^* 
to  English  law  is  entitled  to  a  share  in  the  personal  estate  thoagh  iiie- 
of  an  intestate  dying  domiciled  in  England,  as  one  of  the  English  law. 
next-of-kin  under  the  Statute  of  Distribution  (g).     But  the 
rule  as  to  the  law  of  the  domicil  has  never  been  extended  to 
real  property  in  England,  and  therefore  a  child  bom  out 
of  wedlock  although  legitimated  by  subsequent  marriage  of 
parents  cannot  inherit  (%).    The  succession  to  chattels  real 
depends  also  upon  the  lex  loci  rei  sita  (i). 

But  the  rule  that  a  child  born  out  of  wedlock,  although 
legitimated  by  the  subsequent  marriage  of  his  parents,  cannot 
inherit  real  property  in  England,  relates  only  to  the  case  of 
descent  upon  an  intestacy,  and  does  not  affect  the  case  of  a 
devise  of  real  estate  to  "  children  "  (A), 

Domicil  of  choice  is  the  creation  of  the  party.  Domicil  of 

Where  a  domicil  of  origin  is  proved  it  lies  upon  the  person  ^  ^^' 
who  asserts  a  change  of  domicil  to  establish  it,  and  it  is  neces-  proof  onper- 
sary  to  prove  that  the  person  who  is  alleged  to  have  changed  chang^"^^ 
his  domicil  had  a  fixed  and  determined  purpose  to  make  the 
place  of  his  new  domicil  his  permanent  home  (Z).    The  aban- 
donment or  change  of  a  domicil  is  a  proceeding  of  a  very 
serious  nature  and  an  intention  to  make  such  an  abandonment 
must  be  proved  by  satisfactory  evidence  (m). 

(e)  Udny  r.  XJdny,  uH  gup,  (*)  Re  Grey's  Trusts,  [1892]  3  Ch. 

(/)  Bs  Grove,  (1888)  40  C.  D.  216.  88. 

O)  i2«  Goodman's  Trusts,  (1881)  27  (0  Per     Ld.    Halsbury,     L.C.,    in 

C.  D.  266.  Winans  v.  Att.-Gen.,  [1904J  A.  C.  288. 

(A)  Doe  r.  Vardill.  (1826)  5  B.  &  C.  (»i)  Huntley  (Marehioness)  r.  Gas- 

438.  kell,  [1906]  A.  C.  66. 

(0  Bee  pott,  pp.  149, 153. 


146 


EXECUTORS. 


What  consti- 
tutes change 
of  domicil. 


Domicil  of 
minor. 


Domicil  of 
lunatic  after 
minority. 


Of  minor 
during 

widowhood  of 
mother. 


No  person  who  is  sui  juris  can  change  his  domicil  without 
a  physical  change  of  place  coupled  with  an  intention  to  adopt 
the  place  to  which  he  goes  as  his  home  or  fixed  abode  or 
permanent  residence  (n). 

Intention  may  be  inferred  from  conduct,  and  there  are 
cases  in  which  domicil  has  been  changed  notwithstanding  a 
clear  statement  that  no  change  of  domicil  was  intended.  An 
expressed  intention  to  return  for  a  temporary  purpose,  or  in 
some  possible  event  which  never  happens,  will  not  prevail 
over  a  clear  inference  from  the  circumstances  of  an  intention 
to  remain  (o). 

A  new  domicil  cannot  be  acquired  by  a  party's  own  act 
during  pupillage,  or  until  the  person  is  sui  juris  (p). 

The  domicil  of  a  minor  follows  that  of  his  father  {q). 

If  a  man  at  the  time  he  attains  his  majority  is  of  unsound 
mind,  or  remains  in  that  state  continuously  up  to  the  time 
of  his  death,  the  incapacity  of  minority,  never  having  been 
followed  by  adult  capacity,  will  continue  to  confer  upon  the 
father  the  right  of  choice  in  the  matter  of  domicil  for  his 
son,  and  a  change  of  domicil  by  the  father  will  usually 
produce  a  similar  change  of  domicil  as  regards  the  lunatic 
son  (r). 

After  the  death  of  the  father,  children  remaining  under 
the  care  of  the  mother  follow  the  domicil  which  she  may 
acquire  until  they  are  capable  of  gaining  one  by  acts  of  their 
own  is).  But  although  the  mother,  after  the  father's  death, 
may  change  the  domicil  of  her  children,  provided  it  be  with- 
out fraudulent  views  to  the  succession  of  the  estate,  yet  the 
domicil  does  not  necessarily  follow  that  of  the  surviving 
mother.  For  although  changing  her  own,  she  may,  from  wise 
motives,  refuse  to  alter  that  of  her  child.  For  instance,  she 
may  acquire  an  English  domicil  while  the  child  continues  to 


(n)  Winans  r.  Att.-Oen.,  vbi  svp.f 
per  Ld.  Lindley  at  p.  299. 

ip)  Ibid, 

(jn)  SomerTille  v.  Somerville,  (1801) 
5  Ves.  787  ;  Forbes  r.  Forbes,  (1854) 
Kay,  341. 


(q)  Sharpe  r.  Crispin,  (1868)  L.  R. 
IP.  &D.  611,617. 

(r)  IMd, 

(0  Potinger  r.  Wightman,  (1817)  3 
Mer.  67  ;  Johnstone  v.  Beattie,  (1843) 
10  CI.  &  F.  42,  at  pp.  66,  138. 
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reside  in  Scotland  (t).  Moreover,  it  would  seem  that  it  is  only 
during  the  mother's  widowhood  that  she  can  change  the 
domicil  of  her  infant,  since  by  her  marriage  her  own  domicil 
is  controlled  by  that  of  her  husband  {u). 

It  would  seem  also  that  a  tutor  cannot  change  the  domicil 
of  his  pupil  (x). 

By  marriage,  the  domicil  of  the  husband  becomes  that  of  Domicil  of 

wife 

the  wife  (y),  and  the  wife's  domicil  follows  the  husband's 
during  the  coverture,  since  there  is  an  overruling  presumption 
of  law,  which  cannot  be  rebutted  by  any  fact,  contract  or 
otherwise,  that  they  have  one  residence  and  one  domicil  (2) ; 
and  the  domicil  so  acquired  is  not  changed  by  the  death  of 
the  husband  ;  by  that  event  her  domicil  prior  to  the  marriage 
does  not  revert  (a). 

In  the  absence  of  a  decree  of  judicial  separation  a  married 
woman  living  apart  from  her  husband  has  no  power  to  change 
her  domicil  (&).  There  would  seem  to  be  no  reason  why  she 
should  not  have  power  to  change  her  domicil  after  sentence  of 
judicial  separation  (c). 

Where  upon  marriage  a  marriage  contract  or  settlement  Matrimonial 
is  made  regulating  the  property  of  the  spouses,  such  contract  affected  by 
or  settlement  shall  have  effect  given  to  its  provisions  wherever  domiofi^' 
the  spouses  may  afterwards  be  domiciled  (d). 

The  same  rule  applies  where,  in  the  absence  of  a  written 
contract,  the  law  of  the  country  where  they  were  domiciled  at 
the  time  of  the  marriage  provides  what  is  equivalent  to  a 
written  contract,  as,  for  instance,  the  system  of  community  of 
goods  in  France,  and  in  such  case  a  change  of  domicil  from 


(0  Be  Beaumont,  [1893]  8  Ch.  490. 

(u)  Ibid. 

(x)  See  Potinger  r.  Wightman,  uhi 
sup,j  referring  to  Pothier. 

(y)  Coantess  of  Dalhoasie  r. 
M'Douall,  (1840)  7  CI.  &  F.  817. 

(z)  Warrender  r.  Warrender,  (1836) 
2  CI.  &  F.  488,  528. 

(a)  GK>at  v,  Zimmerman,  (1847)  6 
N.  C.  440. 

(»)  Dolphin  V.  Robins,  (1859)  7 
H.  L.  C.  391,  417. 


(e)  Ibid.,  and  see  20  &  21  Vict, 
c.  86,  S8.  16,  31. 

(rf)  De  Nicols  v.  Curlier,  [1900] 
A.  C.  21.  The  rale  that  the  law  of 
the  matrimonial  domicil  applies  to  a 
contract  in  consideration  of  marriage 
will  yield  to  an  express  stipulation 
that  some  other  law  shall  apply,  or  to 
other  sufficient  indications  that  the 
parties  contracted  with  reference  to 
some  other  law :  JRe  Fitzgerald,  [1904] 
1  Ch.  673. 

L  2 
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domicil. 


Residence  in 
China  ; 

in  Egypt ; 


France  to  England  will  not  affect  the  community  (e).  Where, 
however,  the  law  of  the  country  where  they  were  domiciled 
at  the  time  of  the  marriage  makes  no  settlement  at  all,  but 
ignores  the  separate  legal  existence  of  the  wife  altogether,  as 
was  formerly  the  case  in  England ;  or  where  the  rights  attach 
equally  upon  spouses  who  ''in  the  married  state"  become 
there  domiciled,  at  least  so  long  as  that  domicil  continues,  as 
in  the  case  of  conimunio  bonoimm  in  Scotland,  the  rights  of  the 
wife  shift  with  the  change  of  her  husband's  domicil,  and  the 
wife  is  to  look  to  the  law  of  the  country  where  the  husband 
dies  domiciled  for  the  right  she  is  to  enjoy  in  case  the  husband 
thinks  proper  to  die  intestate  (/). 

The  mere  residence  as  a  consular  officer  in  a  foreign  country 
gives  rise  to  no  inference  of  a  domicil  in  that  country  {g). 

A  British  subject  does  not  by  entering  into  and  remaining 
in  the  British  army  abroad  abandon  the  domicil  which  he  had 
at  the  time  when  he  entered  into  the  service  (h).  But  where  an 
officer  accepts  a  commission  or  employment,  the  duties  of  which 
necessarily  require  residence  in  India,  and  there  is  no  stipulated 
period  of  service,  and  he  proceeds  to  India  accordingly,  the  law, 
from  such  circumstances,  presumes  an  intention  consistent  with 
his  duty,  and  holds  his  residence  to  be  animo  et  facto  in  India  (t). 

A  domicil  in  India  is,  in  legal  effect,  a  domicil  in  the 
province  of  Canterbury ;  and  the  law  of  England  is  therefore 
to  be  applied  to  the  distribution  of  the  property  of  intestates 
there  domiciled.  Moreover,  it  would  seem  the  laws  of  England 
and  India  are  now  the  same  as  regards  the  validity  of  Wills  (k). 

British  subjects  resident  in  Chinese  territory  cannot 
acquire  in  China  a  domicil  similar  to  that  existing  in  India 
and  commonly  known  as  Anglo-Indian  (Z).  Nor  does 
permanent  abode  in  Cairo  under  British  protection  by  a  person 


(e)  De  Nicols  r.  Curlier,  uhi  sujk 

(/)  Lashley  r.  Hog,  (1804)  4  Paton, 
581  ;  and  see  De  Nicols  r.  Curb'er,  uH 
suj}.,  at  p.  27. 

O)  Sharpe  r.  Crispin,  (1868)  L.  R. 
1  P.  &  D.  611. 

(A)  Re  Macreight,  (1886)  30  C.  D. 


165. 

(i)  Forbes  r.  Forbes,  (1864)  Kay, 
S41. 

{k)  WUliams  (10th  ed.)  1268. 

(0  JRe  Tootal's  Trusts,  (1882)  23 
C.  D.  532. 
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having  a  Turkish  domicil  of  origm  attach  to  him  an  Anglo 
Egyptian   domicil,  since  there  is  no  such  thing  as  domicil 
arising  from  society  and  not  from  connection  with  a  locality, 
and  Cairo  is  not  a  British  possession  governed  by  English 
law.    Residence  in  a  foreign  State,  as  a  privileged  member  of  in  ez-tem. 
an  ex-territorial  community,  although  it  may  be  effectual  to  munUy°™ 
destroy  a  residential  domicil  acquired  elsewhere,  is  ineffectual 
to  create  a  new  domicil  of  choice  (m). 

Stat.  24  &  25  Vict.  c.  121  provides  for  conventions  being  Conyentions 
made  with  foreign  countries  that  no  British   subject  dying  ^quisitSn  of 
resident  in  such  foreign  country,  and  no  subject  of  any  such  ^^o^^^ci^- 
foreign  country  dying  resident  in  Great  Britain  or  Ireland, 
shall  acquire  a  domicil   in   such  foreign  country  or  Great 
Britain  or  Ireland,  as  the  case  may  be,  without  having  so 
resided  for  one  year  immediately  preceding  his  or  her  decease 
and  without  having  made  and  deposited  as  provided  by  the 
Act  a  declaration  in  writing  of  his  or  her  intention  to  become 
domiciled  in  such  foreign  country.     No  convention,  however, 
having  as  yet  been  entered  into  under  this  statute,  its  provisions 
are  inoperative. 

Sect.  2. — 0/  the  application  of  the  law  of  Domicil  in  the 

Administration  of  Assets. 

The  domicil  of  a  deceased  testator  or  intestate  furnishes  Succession  to 
the  governing  rule  for  determining  the  succession  to  moveable  property. 
property — that  is,  questions  of  testacy  and  intestacy,  of  the 
construction  of  the  Will,  and  of  the  rights  of  those  who  claim 
to  be  next-of-kin  (n). 

The  rule  as  to  the  law  of  the  domicil  has  never  been  Succession  to 
extended  to  real  property  in  England  (o),  and  the  succession  property, 
to  chattels  real  depends  also  upon  the  lex  loci  rei  sitce  (p). 

*^Mobiliasequuniur  personam.'* — Personal  property  wherever  **  MobiUa 

(w)  Abd-ul-Messih  r.  Farm,  (1888)  438.  «^r!i!ww»/' 

13  App.  Gas.  431.  (i?)  Freke  v.  Lord  Carbery,  (1873) 

(ft)  Enohin    v.    Wylie,    (1862)    10  L.  R.  16  £q.  461  ;  Pepin  v.  Bruy^, 

H.  L.  C.  1 ;  Abd-ul-Messih  v.  Farra,  [1902]   1  Ch.   24  ;  Re  Moses,   (1908) 

(1888)  13  App.  Cas.  431,  437.  W.  N.  156  (testacy) ;  Duncan  r.  Law- 

(p)  Doe  r.  Vardill.  (1826)  5  fi.  &  C.  son,  (1889)  41  C.  D.  394  (intestacy). 
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situate  follows  the  person,  and  therefore  the  rights  of  a 
person  constituted  in  England  the  representative  of  a  party 
who  died  domiciled  in  England  are  not  limited  to  the 
personal  property  in  England,  but  extend  to  personal  property 
wherever  locally  situate  (q). 

The  effects  of  the  deceased  are  assets  wherever  situated, 
whether  at  home  or  abroad  (r),  and  an  English  administrator 
who,  without  obtaining  a  foreign  grant  of  administration, 
obtains  possession  abroad  of  assets  of  the  deceased,  will  be 
liable  to  account  for  such  assets  in  the  administration  in  this 
country,  or  on  an  issue  upon  assets  in  answer  to  an  action  at 
law  by  a  creditor  of  the  deceased  («).  But  to  enable  a  person 
to  act  as  the  personal  representative  in  this  country  of  a 
person  who  died  domiciled  abroad  he  must  obtain  a  grant 
either  of  probate  or  letters  of  administration  in  England  (t). 

Although  the  domicil  of  a  deceased  testator  or  intestate  fur- 
nishes the  governing  rule  for  determining  the  succession  to 
moveable  property  (ti),  yet  that  being  ascertained  the  fminn  in 
which  such  rights  may  be  vindicated  does  not  depend  on  the 
domicil. 

The  jurisdiction  of  the  Court  of  Chancery  is  in  jpeisonain. 
It  acts  upon  the  person  whom  it  finds  within  its  jurisdiction 
and  compels  him  to  perform  the  duty  which  he  owes  to  the 
plaintiff.  This  jurisdiction  will  be  exercised  ex  debito  justitue 
unless  it  is  shown  that  it  would  be  an  abuse  of  the  process 
to  make  an  order  {x) . 

English  law  adopts  the  law  of  the  domicil  as  it  stands  at 
the  time  of  the  death,  and  does  not  adopt  and  give  effect  to 
retrospective  changes  that  the  legislative  authority  of  the 
foreign  country  may  make  in  that  law  (y). 

Where  the  title  has  been  adjudicated  upon  by  the  Courts 


(5^)  Spratt  V.  Harris,  (1833)  4  Hagg. 
405. 

(r)  Att.-Gen.  r.  Dimond,  (1831)  1 
Cr.  &  J.  356,  370. 

(0  Westlake  Priv.  Int.  Law  (4th 
ed.)  8.  103;  and  see  Ewing  v,  Orr- 
Ewing,  (1883)  9  App.  Cas.  34. 

(0  See  pott  J  p.  154. 


(tt)  Ante,  p.  149. 

(a?)  Ewing  t?.  Orr-Ewing,  (1883)  9 
App.  Cas.  34  ;  (1885)  10  App.  Cas. 
453,  502  ;  bat  see  Deschamps  r.  Miller, 
[1908]  1  Ch.  856. 

(y)  Lynch  r.  Provisional  Govern- 
ment of  Paraguay,  (1871)  L.  B.  2  P.  6: 
D.  268. 
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of  the  domicil  such  adjudication  is  binding  upon  and  must  be 
followed  by  the  Courts  of  this  country,  and  if  the  decision  of 
the  foreign  tribunal  is  wrong  recourse  must  be  had  to  the 
mode  of  appeal  provided  in  the  foreign  country  (z). 

Although  mobilia  sequuntur  personam  for  purposes  of  Lex  fori  rei 
succession,  yet  the  lex  fori  rei  sita  must  be  observed  not  only  ijfttointe- 
in  the  collection  of  the  assets  but  also  in  the  administration  of  ^^^^f>^  <>' 

assets  among 

those  assets,  when  collected,  among  creditors.     For  instance,  creditors. 
if  a  man  dies  domiciled  in  England  possessing  assets  in 
France,  the  French  assets  must  be  collected  in  France  and 
distributed  among  creditors  according  to  the  law  of  France. 
If  the  French  creditors  are  entitled  according  to  that  law  to 
be  paid  in  priority,  that  rule  must  be  observed,  because  it  is 
the  lex  fori  and  for  no  other  reason.     So  if  it  should  happen 
that  a  man  died  domiciled  in  France,  leaving    assets    in 
England,  those  assets  can  only  be  collected  under  an  English 
grant  of  administration,  and  being  so  collected,  must  be  dis- 
tributed according  to  the  law  of  England.    No  doubt  in  a  case  All  creditors 
in  which  French  assets  were  distributed  so  as  to  give  French  ^aiiy  sub- 
creditors,  as  such,  priority,  in  distributing  the  English  assets  ^^^^^j^^u^ 
the  Court  would  be  astute  to  equalise  the  payments,  and  take  ^  f^  may 
care  that  no  French  creditors  should  come  in  and  receive  any- 
thing till  the  English  creditors  had  been  paid  a  proportionate 
amount.     The  English  rule  is  that  all  creditors  are  to  be 
treated  equally,  subject  to  what  priorities  the  law  may  give 
them,  from  whatever  part  of  the  world  they  come,  conse- 
quently in  the  administration  of  the  English  estate  of  a  deceased 
domiciled  abroad,  foreign  creditors  are  entitled  to  dividends 
pari  passu  with  English  creditors  (a). 

Where  the  representatives  in  the  two  countries  are  different  Duty  of  ancii. 
persons,  the  duty  of  the  ancillary  administrator  in  England  is  to  trator.  ™*°^^ 
pay  the  creditors  coming  in  according  to  the  lex  fori  and  if 
there  is  a  surplus  to  transmit  it  to  the  principal  administrator  (/>). 

(z)  B^  Trufort,  (1887)   36    C.   D.  {b)  Cook  r.  Gregson,  (1854)  2  Drew. 

600  ;  and  see  Pemberton  v.  Hughes,  286,  288 ;  Eames  r.  Hacon,  (1881)  18 

[1899J  1  Ch.  781.  C.  D.  347. 

(a)  Bs  Kloebe,  (1884)  28  C.  D.  175. 
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Since  the  assets  in  one  particular  jurisdiction  are  liable  to 
pay  the  debts  there  contracted,  and  the  creditors  may  main- 
tain against  the  local  administrator  an  action  for  that  purpose, 
it  follows  that  the  clear  net  residue  only  is  that  to  which  the 
administrator  constituted  by  the  Court  of  the  domicil  is 
entitled  (c). 
Administra-  It  is  not  the  practice  of  the  English  Court  in  making 

Engiish^^urt  administration  decrees  with  respect  to  assets  of  persons  domiciled 
f ^y^"^^**  abroad  to  anticipate  that  there  will  be  any  proceeding  in  the 
assets.  Court  of  the  domicil  for  administration  and  to  limit  the  decree 

to  the  English  assets,  but  will  make  the  ordinary  decree  for  the 
administration  of  the  personal  estate  of  the  testator  or  intestate. 
If  proceedings  are  subsequently  instituted  in  the  Court  of  the 
domicil  the  English  Court  will,  of  course,  according  to  the 
comity  of  Courts,  adopt  those  proceedings  according  to  the 
necessities  and  exigencies  of  the  case  (d).  And  the  Court  has 
power  to  stay  vexatious  and  unnecessary  proceedings  here,  as 
where  there  is  a  pending  suit  in  the  Court  of  the  domicil  in 
which  the  estate  can  be  administered  and  all  questions  that 
can  arise  in  the  course  of  the  administration  decided  (e). 

Although  the  Court  of  the  country  where  ancillary  adminis- 
tration is  granted  has  jurisdiction  to  decree  a  final  distribution 
of  the  assets,  yet  whether  the  Court  ought  to  decree  such  a 
distribution  or  to  remit  the  property  to  the  foiiim  of  the 
domicil  of  the  deceased  is  a  matter  of  judicial  discretion 
dependent  upon  the  particular  circumstances  of  each  case  (/). 
Effect  of  a  If  a  British  subject  domiciled  in  a  foreign  country,  by  his 

fnvajfd^by  the  ^^  validly  appoints  an  executor,  but  makes  a  disposition  of 
law  of  his  personal  property  which,  though  valid  by  the  laws  of 

England,  is  invalid  by  the  laws  of  that  foreign  country,  the 
executor  on  obtaining  probate  here  must  distribute  the  pro- 
perty as  if  the  deceased  had  died  intestate  (g). 

{c)  Kames  r.  Hacon,  (ISSO)  16  C.  D.  (/)  See  Story's  Eq.  Jur.,  s.  589, 

407,  at  p.  410.  referred  to  by  Ld.  Selbome  in  Ewing 

(d)  Stirling-Maxwell  r.  Cartwright,  tj.  Orr-Ewing,   (1885)  10  App.  Cas., 

(1879)  11  C.  D.  522.  453,  514. 

(«)  ite  Orr-Ewing,  (1882)  22  C.  D.  (^)  Thornton  v.  Curling,  (1824)  8 

466,  469,  per  Cotton,  L.J.  Sim.  310. 
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Leasehold  property  is  dealt  with  as  immoveables,  and  is  Leasehold  and 

freehold  pro- 

govemed  by  the  law  of  the  country  where  the  land  which  is  pertj 
the  subject  of  the  lease  is  situate  in  the  same  manner  as  ^l^i^iodJ 
lands  held  for  a  freehold  tenure.  Consequently  the  beneficial 
interest  in  leasehold  property  in  England  will  not  pass  under 
a  Will  executed  according  to  the  law  of  the  testator's  foreign 
domicil  but  not  attested  as  required  by  the  Wills  Act,  1887,  not- 
withstanding that  letters  of  administration  with  the  Will 
annexed  have  been  granted  by  the  Probate  Division  {h) . 

The  same  principle  would  apply  to  a  Will  of  a  British 
subject  duly  executed  by  reason  of  Lord  Kingsdown's  Act  (i), 
though  invalid  by  the  law  of  the  place  of  the  testator's 
domicil  (A:). 

When  speaking  of  the  law  of  domicil,  as  applied  to  the  law  Law  of 
of  succession,  it  is  meant  not  the  general  law,  but  the  law  n^^rlij 
which  the  country  of  domicil  applies  to  the  particular  case  [*^®  ^^^ 
under  consideration.     Such  law  may  be  totally  different  as  bea particular 

lour  Annljc* 

appUed  to  a  natural  bom  subject  of  the  country.  able  to 

For  instance,  by  the  Belgian  law  the  succession  to  an  ^^"^^^K^®*'^- 
English  bom  subject  dying  domiciled  in  Belgium  without 
having  obtained  royal  authority  to  establish  a  domicil  there  is 
not  governed  by  the  law  applicable  to  its  natural -born  subjects, 
but  by  the  law  of  the  deceased's  own  country  {I),  So  also  in 
Turkey,  though  no  subject  of  that  country  can  make  a  Will,  yet 
by  treaties  between  Great  Britain  and  the  Forte  an  English- 
man domiciled  there  may  make  a  Will  and  the  succession  to 
his  personal  estate  is  to  follow  the  law  of  England  (in). 

Where  a  person   acquires,  according  to  English   law,  a  Effect  of  law 
domicil  of  choice  in  a  country  whose  laws  do  not  recognise  choice  being 
domicil,  but  distribute  the  moveables  of  a  foreigner,  dying  |^^^^°^*^ 
within  its  jurisdiction,  according  to  the  law  of  his  nation-  nationality, 
ality,  and  dies  there,  the  English  Courts  will  distribute  his 
moveables  according  to  the  law  of  his  domicil  of  origin  (n). 

(A)  Pepin  r.  Bruy^  [1902]  1  Ch.  855. 
24.  (m)  Maltass  r.   Maltass,   (1844)  1 

(i)  24  k  25  Vict.  c.  114,  pott,  p.  157.  Robert,  67. 

Ik)  Dicey,  Conf.  of  Laws,  p.  694.  (n)  Re  Johnson,  Roberts  r,   Att- 

(0  Collier  v.  Rivaz,  (1841)  2  Cart.  Gen.,  [1908]  1  Ch.  821. 
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Claim  of 
Crown  on 
death  of 
bastard. 


Although  the  law  of  the  country  in  which  the  deceased  was 
domiciled  at  the  time  of  his  death  decides  the  course  of  distri- 
bution or  succession  as  to  moveable  personalty,  yet  where  an 
Austrian  bastard  who  was  entitled  to  a  fund  in  Court  in  this 
country  died  in  Vienna  intestate  and  without  heirs,  the 
Austrian  Government  having  claimed  the  fund,  it  was  held 
that  as  the  right  claimed  was  not  in  the  nature  of  a  succession 
the  maxim  mobiUa  zequuntur  personam  did  not  apply,  and  that 
the  Grown,  by  the  law  of  England,  was  entitled  to  the  fund  as 
bona  vacantia  (o). 


Foreign 
representa- 
tive must 
obtain  repre- 
sentation in 
Probate  Divi- 
sion to  enable 
him  to  act 
here. 

English  Court 
will  not  ad- 
minister in 
the  absence 
of  an  English 
representa- 
tive. 


Effect  of  seal- 
ing Irish 
probate  or 
letters  of 
administra- 
tion and 
Scotch  con- 
firmation. 

Effect  of 
Colonial  Pro- 
bates Actf 
1892. 


Sect.  8. — Of  Grant  of  Probate  and  Letters  of  Administra- 
tion in  connection  with  Foreign  Domicil  and  Foreign 
Assets. 

In  order  to  enable  a  person  to  act  as  the  personal  repre- 
sentative in  this  country  of  a  person  who  died  domiciled 
abroad  he  must  obtain  a  grant  either  of  probate  or  letters  of 
administration  from  the  Probate  Division  here  (p). 

Not  merely  is  no  action  maintainable  here  by  a  person  in 
the  character  of  executor  or  administrator  until  his  title  as 
such  has  been  recognised  by  the  Probate  Division,  but  the 
English  Gourt  will  not  administer  property  of  any  person 
who  died  intestate  abroad,  at  the  suit  of  a  creditor  (9),  or 
legatee  (r),  in  the  absence  of  a  person  authorised  to  represent 
his  estate  either  by  the  Probate  Division  or  the  Rules  of  the 
Supreme  Gourt. 

Sealing  by  the  Probate  Division  in  England  of  probate  or 
letters  of  administration  granted  by  the  Gourt  of  Probate  in 
Ireland  (s)  and  of  a  Scotch  confirmation  (t)  gives  them  the 
like  force  and  effect  as  if  probate  or  letters  of  administration 
had  been  granted  in  England.  So  also  the  Golonial  Probates 
Act,  1892  (u),  s.  2,  provides  for  the  recognition  in  the  United 

(0)  Re  Bamett's  Trusts,  [1902]  1 
Ch.  847. 

(j?)  Femandes*  Executors'  Case, 
(1870)  L.  K.  5  Ch.  314 ;  New  York 
Breweries  l  o.  r.  Att.-Gen.,  [1899]  A.  C. 
62. 

is)  Lowe  r.  Fairlie,  (1817)  2  Madd. 


101. 

(r)  Logan  r.  Fairlie,  (1825)  2  Sim. 
&  St.  284. 

(*)  20  &  21  Vict.  c.  79,  s.  95  ;  21  & 
22  Vict.  c.  95,  s.  29. 

(0  21  &  22  Vict.  c.  56,  s.  12. 

(«)  65  &  66  Vict,  c  6. 
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Eingdom  nnder  Order  in  Council  of  probates  and  letters  of 
administration  granted  in  British  possessions,  which  when 
sealed  with  the  seal  of  the  Court  of  Probate  in  the  United 
Eingdom  shall  be  of  the  like  force  and  effect,  and  have  the 
same  operation  in  the  United  Eingdom,  as  if  granted  by  that 
Court,  and  s.  8  extends  the  application  of  the  Act  to  probate 
or  letters  of  administration  granted  by  British  Courts  in 
foreign  countries. 

The  foundation  of  the  jurisdiction  of  the  Probate  Division  Foundation  of 
is  that  there  is  property  (formerly  personal  property)  of  the  pJ^Sate  dm! 
deceased  to  be  distributed  within  its  jurisdiction  (x).    If  there  ^^^  *«  P.'?". 

perty  within 

is  no  property  here,  then  whether  the  person  who  was  domiciled  its  jarisdic- 
abroad  died  testate  (y)  or  intestate  {2)  the  Court  has  no  juris-    ^^°' 
diction  to  grant  administration. 

Probate  will  be  necessary  if  a  testator  purports  to  exercise 
a  power  of  appointment  a£fecting  property  in  this 
country,  although  the  testator  left  no  property  of  his  own 
here  (a). 

The  Finance  Act,  1894,  does  not  affect  the  question  what 
document  ought  to  be  admitted  to  probate  (b).  If  a  testator 
domiciled  here  makes  a  Will  disposing  of  his  property  and 
dies  leaving  foreign  moveable  property,  but  without  leaving 
any  property  in  this  country,  should  there  be  no  occasion  to 
obtain  probate  here  the  estate  duty  payable  under  s.  1  of 
the  Finance  Act,  1894,  will  be  accepted  on  an  account 
{Form  C.  1)  (c). 

If  a  Will  be  made  in  a  foreign  country  and  proved  there.  Foreign  Wiii 
disposing  of  personal  property  in  tliis  country,  the  executor  pro^rt^here 
must  prove  the  Will  here  also  (d).  ™"^^od^h 

Where  the  Will  is  proved  in  the  foreign  country  and  the  Mode  of 
original  Will  is  deposited  there  and  cannot  be  removed  the  ^^^!?fwiu 
grant  of  probate  here  is  of  a  copy  of  the  original  Will  properly 

(ar)  In  the  Goods  of  Tucker,  (1864)  Sandere,  [1900]  P.  293. 
3  Sw.  &  Tr.  585.  (a)  See  ante,  p.  83,  and  piutt,  p.  158. 

(y)  In  the  Goods  of  Lock,  (1876)  24  (b)  In  the  Goods  of  Murray,  [1896] 

W.  R.  281.  P.  65,  72. 

(z)  Evans  v.  Burrell,  (1859)  28  L.  J.  (0)  See  pott,  p.  174. 

P.  &  M.  82  ;  and  see  In  the  Goods  of  Id)  Williams  (10th  ed.)  271. 


156  EXECUTORS. 

proved  to  be  such  limited  until  such  time  as  may  elapse  before 
the  original  Will  is  brought  in  {e). 

If  two  independent  Wills  are  made,  one  disposing  of  the 
testator's  property  in  this  country  and  the  other  disposing  of 
his  property  abroad,  the  former  alone  should  be  admitted  to 
probate  here.  If,  however,  the  two  Wills  are  not  independent 
the  case  is  different.  The  English  Will,  if  last,  may  incorporate 
the  foreign  Will  and  then  the  probate  should  include  both  docu- 
ments, as  they  virtually  become  one  document.  So  also  the 
foreign  Will,  if  last,  may  incorporate  the  English  Will,  in 
which  case  the  foreign  Will  would  not  be  limited  in  its  opera- 
tion to  property  abroad,  and  both  would  be  included  in  the 
probate  (/).  When  the  foreign  Will  is  not  included  in  the 
probate  a  copy  must,  in  accordance  with  the  practice,  be  filed 
in  the  registry,  together  with  an  affidavit  verifying  it,  and  a 
note  must  be  appended  to  the  probate  that  such  affidavit  has 
been  filed  (^). 
As  to  codicils  If  a  Will  has  been  proved  abroad  it  is  the  practice  of  the 
abroad.^^*^^      Probate  Division  to  require  that  codicils  should  be  proved  in 

the  Court   from  which  the    probate  of   the  Will  has  been 
obtained  before  granting  probate  here  {h). 
Will  in  a  If  a  Will  is  in  a  foreign  language  the  probate  is  granted  of 

^^^    ^'      a  translation  of  the  same  by  a  notary  public,  or  a  person 

whose  competency  is  vouched  for  by  his  official  position. 
The  executor  is  sworn  to  the  foreign  original  or  copy,  but  the 
translation  alone  is  engrossed  and  registered  (i). 
Court  guided  In  granting  probate  the  Court  will  be  guided  by  the  law  of 

bv  law  of 

domicil  in  the  country  where  the  deceased  was  domiciled  in  determining 
vSidit°/onhfi  ^^  ^  *^®  validity  of  the  instrument  as  a  Will.  For  instance, 
instrument,      the  Will  of  a  married  woman,  a  native  of  Spain,  domiciled 

there,  was  admitted  to  probate  here  upon  affidavits  that  by 
the  law  of  Spain  she  had  power  to  bequeath  as  a  feme  sole  the 

(e)  In  the  Goods  of  Lemme,  [1892]  (^)  Ibid.,  at  p.  73. 

P.  89  ;  In  the  Goods  of  Von  Linden,  (h)  In  the  Goods  of  Miller,  (1883) 

[1896]  P.  148.  8  P.  D.  167. 

(/)  In  the  Goods  of  Murray,  [1896]  (i)  Tr.  k  Coo.  P.  P.  (14th  ed.)  p.  61. 
P.  65,  71. 
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property  which  she  brought  her  husband  on  her  marriage  [k). 
So  codicils  made  by  a  British-born  subject  domiciled  in  the 
Portuguese  dominions  were  refused  probate  as  not  being 
executed  according  to  the  law  of  Portugal  (Z). 

With  regard  to  the  manner  of  execution  of  Wills  of  British  Lord  Kings- 
subjects  of  personal  estate,  Lord  Eingsdown's  Act  (24  &  25  (24  &  26  Vict. 
Vict.  c.  114)  provides,  s.  1,  that  "  every  Will  and  other  testa-  ^'  ^^^^' 

^  •^  Will  of  British 

mentary  instrument  made  out  of  the  United  Kingdom  by  a  subject  made 
British  subject  (whatever  may  be  the  domicil  of  such  person  u*ni^*  ^ 
at  the  time  of  making  the  same,  or  at  the  time  of  his  or  her  Kingdom, 
death)  shall  as  regards  personal  estate  (m)  be  held  to  be  well 
executed  for  the  purpose  of  being  admitted  in  England  and 
Ireland  to  probate,  and  in  Scotland  to  confirmation,  if  the 
same  be  made  according  to  the  forms  required  either  by  the 
law  of  the  place  where  the  same  was  made,  or  by  the  law  of 
the  place  where  such  person  was  domiciled  when  the  same  was 
made,  or  by  the  laws  then  in  force  in  that  part  of  Her  Majesty's 
dominions  where  he  had  his  domicil  of  origin." 

Sect.  2  provides  that  "  every  Will  and  other  testamen-  Will  of 
tary  instrument  made  within  the  United  Kingdom  by  any  jJS;  made 
British  subject  (whatever  may  be  the  domicil  of  such  person  unitS*^^ 
at  the  time  of  making  the  same,  or  at  the  time  of  his  or  her  Kingdom, 
death)  shall,  as  regards  personal  estate,  be  held  to  be  well 
executed,  and  shall  be  admitted  in  England  and  Ireland  to 
probate,   and  in   Scotland  to  confirmation,  if  the  same  be 
executed  according  to  the  forms  required  by  the  laws  for  the 
time  being  in  force  in  that  part  of  the  United  Kingdom  where 
the  same  is  made." 

Sect.  8  of  the  same  Act,  which  section  is  not  limited  in  its  Effect  of  sub- 
operation  to  the  Wills  of  British  subjects  (n),  provides  that  ^n^  of 
*•  no  Will  or  other  testamentary  instrument  shall  be  held  to  be  <^^™*<5^^- 

(k)  In  the  Goods  of  Maraver,  (1828)  contemplated  by  the  section  is  not 

1  Hagg.  498.  from  a  foreign  domicil  to  an  English  * 

(0  Stanley  v.  Barnes  (1830),  S  Hagg.  domicil.    In  the  Goods  of  Heid,  (1866) 

373.  L.  B.  1  P.  &  D.  74,  a  Scotchman  had 

(m)  These  words  include  leaseholds.  at    his   death    acquired   an   English 

Jie  Grassi,  [1906]  1  Ch.  584.  domicil,  and  In  the  estate  of  Grooe, 

(n)  In  the  Estate  of  Groos,  [1904]  ubi  tup,,  a  Dutch    lady   had  subee- 

P.  269.  But  query  whether  the  change  quently  acquired  an  English  domiciL 
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revoked  or  to  have  become  invalid,  nor  shall  the  construction 
thereof  be  altered,  by  reason  of  any  subsequent  change  of 
domicil  of  the  person  making  the  same." 

Saving  of  By  s.  4  **  nothing  in  this  Act  contained  shall  invalidate 

Wills  valid  if  S....        ^v.     J.    r^        J,       '     ^  J.  J  1 

Act  had  not     any  Will  or  other  testamentary  mstrument,  as  regards  personal 

been  passed,  ^gtate,  which  would  have  been  valid  if  this  Act  had  not  been 
passed,  except  as  such  Will  or  other  testamentary  instrument 
may  be  revoked  or  altered  by  any  subsequent  Will  or 
testamentary  instrument  made  valid  by  this  Act." 

AS     TO     WILLS     MADE     IN     EXECUTION     OF     P0WEB8     OF 

APPOINTMBNT. 

Probate  of  A  Will  disposing  of  personal  estate,  situate  in  this  country. 

Wills  made  in..  .  »  '    i  .  -,  i-i 

execution  of  made  m  pursuance  of  a  power  of  appointment,  and  executed 
powers.  jj^  compliance  with  the  requisites  of  the  power,  is  entitled  to 

probate,  though  not  executed  according  to  the  testamentary 
Testamentary  law  of  the  domicil  of  the  party  making  it  (o).  A  testamentary 
must  be  appointment  will  not  be  read  or  established  in  the  Chancery 

wST^  ***     Division  unless  it  has  been  proved  as  a  Will  {p).    The  grant 

of  probate  is  conclusive  that  the  instrument  proved  is  the 
Will  of  the  testator,  but  it  is  not  conclusive  as  to  its  construc- 
tion, or  the  rights  to  the  property  disposed  of  by  the  Will  (q). 
Construction    The  construction  is  governed  by  the  law  applicable  to  the 

SfOvemed  bv 

law  applicable  instrument  creating  the  power,  whatever  may  be  the  domicil 
c?eL«n™Sr^  of  the  donee  of  the  power  (r).  The  execution  of  any  power  of 
power.  appointment  validly  created  and  given  to  a  foreigner  is  in  no 

way  affected  by  any  disability  which  he  or  she  may  be  under 

to  dispose  of  his  or  her  own  property  by  the  laws  of  his  or  her 

domicil  {s). 

When  foreign        A  power  to  appoint  by  Will  duly  executed,  and  not  requir- 

comp^^with    iDg  any  special  formalities  of  execution,  is  well  exercised  by  a 

formalities  of 

power  or  (o)  Tatnall  r.  Hankey,  (1838)  2  Moo.  (9)  D*Huart  r.  Harkness,  (1865)  34 

Wills  Act.         P.  C.  342  ;  In  the  Goods  of  Alexander,  B.  324  ;  Poney  r.  Hoidem,  [1900]  1 

(1860)  29  L.  J.  P.  &  M.  93  ;  In  the  Ch.  492  ;  Be  Megret,  [1901]  1  Ch.547. 

Goods  of  Hallybarton,  (1866)  L.  B.  1  (r)  Be  Bald  (1897),  76  L.  T.  462  ; 

P.  &  D.  90 ;  In  the  Goods  of  Haber,  Poney   v.    Hordem,    uhi    gup, ;    Be 

[1896]  P.  209  ;  In  the  Goods  of  Tr6.  Megret,  ubi  sup. 

fond,  [1899]  P.  247.  («)  Poney  r.  Hordem,  nhi  sup. 

(^)  Ante,  p.  83. 
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Will  good  according  to  the  law  of  the  country  of  the  testator's 
domicil,  though  it  does  not  follow  the  forms  of  the  Wills  Act, 
1887  (t).  Where,  however,  special  formalities  are  required  by 
the  instrument  creating  the  power,  it  is  not  enough  that  the 
instrument  purporting  to  execute  the  power  should  be  a  Will 
valid  according  to  the  law  of  domicil,  but  in  cases  where  the 
provisions  of  the  Wills  Act  do  not  apply  the  Will  must  comply 
with  the  terms  of  the  power  (u).  Equity  will,  however,  in 
certain  cases,  aid  the  defective  execution  of  a  power  (v). 

A  Will  which  is  only  valid  by  virtue  of  Lord  Kingsdown's 
Act  (:r)  is  not  a  valid  execution  of  a  power,  whether  special  or 
general,  unless  it  is  executed  in  the  presence  of  and  attested 
by  two  witnesses  as  required  by  ss.  9  and  10  of  the  Wills  Act  (y). 

In  Re  Price  {z),  there  being  indications  upon  the  face  of  the  When  general 
Will  that  the  testatrix,  a  domiciled  French  subject,  wrote  it  ^^es  as  a 
with  reference  to  the  law  of  England  as  well  as  the  law  of  \^^^^' 
France,  Stirling,  J.,  held  that  he  was  entitled  to  apply  the  general 
same  rules  of  construction  which  would  by  English  law  be 
applied  to  a  Will  in  the  same  terms  and  of  the  same  date, 
including  the  rule  of  construction  introduced  by  s.  27  of  the 
Wills  Act,  and  that  the  general  bequest  operated  as  a  valid 
execution  of  the  general  power.    It  would  have  been  other- 
wise had  the  construction  been  according  to  the  law  of  the 
place  applicable  to  the  document  executed  by  the  donee,  since 
s.  27  is  a  rule  for  English  construction  (a). 

Where  a  married  woman  dies  domiciled  abroad,  having  wm  of  mar- 
made  a  Will  in  exercise  of  a  power  under  an  English  settle-  not  in  fSm 
ment,  which  is  a  valid  execution  of  the  power  but  is  not  in  the  J^"^^  ^^ 
form  required  by  the  law  of  her  domicil,  the  Court  does  not  domicil. 
grant  probate  to  the  executor  named  in  the  Will,  but  will  make 
a  grant  of  administration  with  the  Will  annexed,  and  in  the 

(0  D'Hnart  v,  Harkness,  (1865)  34  G.    D.    373 ;    Hummel   v.   Hummel, 

B.  324  ;  Re  Price,  [1900]  1  Gh.  442.  [1898]  1  Ch.  642. 

(»)  Barretto  v.  Young,  [1900]  2  Ch.  (2)  Uhi  sup. 

339.  (a)  Re  D^Este's  Settlement  Trusts, 

(f?)  iZ0  Walker,  [1908]  ICh.  560,  and  [1903]    1    Gh.  898;    Rs  Scholefield, 

see  Farwell  on  Powers,  2nd ed.,  p.  335.  [1^^]  2  Gh.  408 ;  and  see  Re  Baker's 

(p)  Ante,  p.  157.  Settlement  Trusts,  (1908)  W.  N.  161. 

(y)  Re  Kirwan's  Trusts,  (1883)  25 
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absence  of  a  consent  by  the  husband  the  grant  will  be  to  the 
appointee  limited  to  such  property  as  the  deceased  had  power 
to  dispose  of  and  did  dispose  of  by  the  Will  but,  with  such 
consent,  the  Court  will  make  a  general  grant  with  the  Will 
annexed  (b). 


Grant  made 
to  person 
entitled  bj 
law  of 
domicil. 


Limited  grant 
where  powers 
given  by  Will 
fall  short  of 
powers  of 
an  English 
executor. 


PRINCIPLE   ON   WHICH   GRANTS   OF  ADMINISTRATION  ARE    MADE. 

The  principle  on  which  grants  should  be  made  by  the 
Probate  Division  in  respect  of  persons  domiciled  in  foreign 
countries  is  that  regard  should  be  had  to  the  law  of  the 
domicil  in  order  to  determine  what  power  or  authority  has 
been  vested  in  anyone  with  regard  to  dealing  with  the  estate, 
and  then  to  give  such  a  grant  to  such  person  as  will  enable 
him  to  perform  in  this  country  the  duties  imposed  on  him  (c). 

When  an  application  is  made  to  the  Probate  Division  either 
for  an  original  or  b,  de  bonis  non  administration  by  a  person 
who  satisfies  the  Court  that  by  the  proper  authority  of  the 
country  of  the  domicil  of  the  deceased  he  has  been  authorised 
to  administer  the  estate  of  the  deceased,  the  Court  will,  with- 
out further  consideration,  grant  power  to  that  person  to 
administer  the  English  assets  (d). 

Where  a  testator  died  domiciled  in  Belgium  leaving  a  Will 
and  codicil  in  English  form  appointing  executors,  and  also 
leaving  a  Belgian  Will,  the  Court  made  a  grant  of  adminis- 
tration with  all  three  documents  annexed  in  favour  of  two 
persons  who  had  been  appointed  administrators  of  the 
deceased's  estate  abroad  in  accordance  with  the  law  of  the 
domicil,  notwithstanding  the  opposition  of  the  persons  named 
executors  in  the  English  Will  (e). 

Where  m  a  foreign  Will  a  person  is  in  terms  named 
executor,  probate  will  be  granted  in  this  country  to  that  per- 
son, but  where  the  powers  granted  to  a  person  in  the  Will 
fall  short  of  the  powers  of  executors  according  to  English  law, 


(i)  In  the  Goods  of  Tr^fond,  [1899] 
P.  247;  In  the  Goods  of  Vannini, 
[1901]  P.  330. 

(e)  In  the  Goods  of  Briesemann, 
[1894]  P.  260. 


(d)  In  the  Goods  of  Hill,  (1870) 
L.  R.  2  P.  &  D.  89. 

(0  In  theGoodsof  Meatjard,[1903] 
P.  125. 
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there  will  be  a  grant  to  him  of  administration  with  powers  as 
near  as  may  be  to  those  granted  by  the  Will  (/)• 

But  where  the  Court  of  the  domicil  has  made  a  grant  of 
administration  limited  in  time  the  English  Court  will  under 
B.  78  of  the  Court  of  Probate  Act»  1867>  make  a  general  grant 
to  the  foreign  administratbr  ig). 

Where  the  applicant  has  not  been  in  terms   appointed  I'robatemaj 
executor,  but  the  Court  is  able  to  infer  that  it  was  the  inten-  executor 
tion  of  the  testator  that  he  should  have  the  power  of  an  ^teno^ 
executor,  that  is,  he  is  executor  according  to  the  tenor,  probate 
will  be  granted  to  him  as  executor  according  to  the  tenor  (h). 

The  Court  will  not  follow  the  grant  of  the  foreign  domicil  When  Court 
if  the  administrator  appointed  by  the  foreign  Court  is  by  the  gmnt^of    ^^ 
law  and  practice  of  this  country  personally  disqualified  from  ^^^^f^^ 
taking  a  grant  here,  as  for  instance  a  minor  (i). 

The  rule  to  follow  the  foreign  grant  does  not  apply  where 
the  foreign  grant  is  made  not  to  the  person  entitled  to  it,  but 
to  some  other  person  with  the  consent  of  the  person 
entitled  (k). 

Except  where  a  convention  between  this  country  and  any 
foreign  State  has  been  made  in  pursuance  of  s.  4  of  24  &  26 
Vict.  c.  121  (I)  the  law  of  this  country  does  not  recognise  any 
right  of  a  foreign  consul  to  take  possession  of  the  property  of  a 
foreigner  dying  here  in  itinere,  notwithstanding  he  has  such  a 
right  by  the  law  of  the  country  of  the  domicil  of  the  deceased, 
and  the  Court  here  will  not  make  a  grant  of  administration  to 
him  on  that  ground  alone  (m). 

Where  a  party  applies  for  administration  as  the  agent  of  a  Agent  apply- 
foreigner  resident  abroad,  and  entitled  to  administration,  the  m^te^)^t 
application  cannot  be  supported  without  exhibiting  to  the  ^^?^^.x 
Court  a  power  of  attorney  from  the  person  so  entitled  (n).  from  person 

entitled. 

(/)  In  the  Goods  of  Von  Linden,  36  L.  J.  P.  &  M.  41. 

[1896]  P.  148,  per  Jeone,  P.  (I)  Beepoit,  p.  149.    It  would  seem 

(g)  In  the  Estate  of  Levy,  [1908]  P.  no  convention  has  ever  been  made 

108.  under  this  Act. 

(h)  Ibid,  (m)  Aspinwall  v.  The  Queen's  Proc- 

(0  In  the  Goods  of  Meatyard,  [1903]  tor,  (1 839)  2  Curt.  241 . 

P.  125,  per  Jeune,  P.  (n)  In  the  Goods  of  the  Elector  of 

(10  In  the  Goods  of  Weaver,  (1867)  Hesse,  (1827)  1  Hagg.  93. 

B.  H 
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Evidence  of 
domicil  not 
required  if  no 
qnestion 
raised. 


Decree  of 
Court  of 
domicil  con- 
clusive as  to 
title  to 
administer. 


In  the  case  of  a  foreigner  dying  intestate  within  the 
British  dominions,  it  would  seem  that,  if  no  question  is  raised, 
the  Court  will  grant  administration  to  the  person  entitled  to 
the  effects  of  the  deceased  according  to  the  law  of  his  own 
country  without  evidence  as  to  his  domicil  (o). 

The  Court  here  considers  itself  bound  by  the  decree  of  the 
Court  of  domicil ;  so  that  in  the  case  of  a  domiciled  French- 
man, the  French  Court  having  decreed  that  the  time  limited  by 
French  law  for  the  execution  of  the  executorship  by  the  person 
nominated  executor  had  ceased,  and  that  he  had  no  longer  any 
right  to  intermeddle,  the  Court  here  refused  to  grant  probate 
to  him  (p). 


(p)  Williams  (10th  e<3.)  338. 

(;?)  Laneuville  v.  Anderson,  (1860)  2  6w.  k  Tr,  24. 


CHAPTER   XII. 

OF   DEATH   DUTIES. 

Death  duties  are  now  mainly  regulated  by  the  Finance 
Act,  1894  (57  &  58  Vict.  c.  80),  the  Legacy  Duty  Act,  1796 
(86  Geo.  III.  c.  52),  the  Succession  Duty  Act,  1853  (16  &  17 
Yict.  c.  51),  and  the  various  amending  Acts  (a). 

In  this  treatise  it  is  not  intended  to  deal  with  these  Acts 
beyond  pointing  out  generally  the  nature  of  the  duties,  the 
requirements  of  the  Commissioners  of  Inland  Bevenue,  and 
the  liability  of  executors  and  administrators  under  the  Acts 
for  the  death  duties  for  which  they  may  be  accountable. 

Sect.  1. — Of  Estate  Duty  and  Settlement  Estate  Duty. 

Prior  to  the  Customs  and  Inland  Bevenue  Act,  1881  (44 
Vict.  c.  12),  duties  were  imposed  upon  probates  of  Wills  and 
letters  of  administration,  but  s.  27  of  that  Act  substituted 
duties  to  be  charged  and  paid  on  an  affidavit  to  be  required  Charged  and 

paid  on 

and  received  from  the  person  applying  for  the  probate  or  affidavit, 
letters  of  administration ;  and  s.  80  provides  that  no  probate  or  No  grant  of 
letters  of  administration   shall  be  granted  in  England  or  ^ueisofad- 
Ireland  unless  the  same  bear  a  certdficate  in  writing  under  ^^^^^ 
the  hand  of  the  proper  officer  of  the  Court,  showing  that  the  ^^te  ^}^^^ 
affidavit  for  the  Commissioners  of  Inland  Bevenue  has  been  been  deli- 
delivered,  and  that  such  affidavit  if  liable  to  stamp  duty  was  ^^^   ' 
duly  stamped,  and  stating  the  amount  of  the  gross  value  of 
the  estate  and  effects  as  shown  by  the  account. 

Instructions  as  to  Estate  Duty  in  respect  of  property 
passing  on  the  deaths  of  persons  dying  after  1st  August, 
1894,  are  issued  by  the  Commissioners  (Form  A — 2).  The 
Instructions  are  in  paragraphs  numbered  1  to  88  with 
references  to  the  sections  of  the  Finance  Act,  1894,  unless 

(a)  The  Acts  are  folly  set  ont  and      1692    et   9eq,y    where   also  a   short 
considered    in    Williams   (10th  ed.)      history  of  death  duties  will  be  fonnd. 

K   2 


otherwise  stated,  and  it  will  be  eufficient  tor  the  present 
purpose  to  give  a  sommary  of  these  instructions. 
EBtAte  diit7.  "  I,  Estate  Duty,  except  as  express];  provided,  is  leviable 

upon  the  principal  value  of  all  property,  real  or  personal, 
settled  or  not  settled,  which  passes  on  the  death  of  a  person 
who  dies  after  the  Ist  Angnst,  1894  [see  ss.  1  and  24]." 
What  pro-  Paragraphs  2 — 18  indicate  what  the  property  so  passing 

on  ^tb.  includes,  inUr  alia,  property  of  which  the  deceased  was  com- 
petent to  dispose  at  his  death,  whether  he  actually  disposed  of  it 
bybisWiliornot;  donaUonB  vtortiaeausd;  infer  nvoa  gifts  made 
by  the  deceased  within  a  year  of  his  death  without  reservation ; 
.  other  inter  vivos  gifts  made  by  the  deceased  with  reservation 
to  himself ;  joint  ownership ;  policies  of  assurance ;  annuities 
the  benefit  of  which  arose  on  the  death  of  the  deceased. 

Paragraphs  19 — SI  indicate  ia  what  cases  Estate  Duty  is 
not  payable,  and  paragraph  29  includes  objects  of  national, 
scieatific,  or  historic  interest  and  settled  so  as  to  be  enjoyed 
in  succession  in  kind  only. 
AggwBRtion,  Paragraphs  83 — 86  indicate  what  property  is  to  be  aggre- 
gated for  determinmg  the  rate  of  Estate  Duty  to  be  paid,  and 
in  what  cases  property  is  not  to  be  aggregated. 
BetUemeDt  "  37.  (1.)  Where  property,  in  respect  of  which  Estate  Doty 

**        °   '     is  leviable,  is  settled  by  the  Will  of  the  deceased,  or  having 
been  settled  by  some  other  disposition  passes  under  that 
disposition  on  the  death  of  the  deceased  to  some  person  not 
competent  to  dispote  [see  s.  22  (2)  (a)  ]  of  the  property,  a  farther 
Estate  Duty  called  '  Settlement  Estate  Duty '  is  leviable  upon 
the  principal  value  of  the  settled  property,  except  where  the 
only  life  interest  in  such  property,  after  the  deceased's  death, 
is  that  of  the  hgsband  or  wife  of  the  deceased  [see  s.  5  (1) 
(a)  ],  or  where  the  disposition  took  effect  before  the  2nd  August, 
1894  [see  s.  21  (1)  (4)  ],  or,  under  the  deceased's  Will,  where 
the  net  value  of  the  property  in  respect  of  which  Estate 
ly  is  leviable  on  the  death  of  the  deceased,  exclusive  of 
pert;  settled  otherwise  than  by  the  deceased's  Will,  does 
exceed  £1,000.    [See  s.  16  (3).]  " 
"  (2.)  Where  on  a  death  on  or  after  the  1st  July,  1898, 
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Settlement  Estate  Duty  is  paid  in  respect  of  any  property 
contingently  settled,  and  it  is  thereafter  shown  that  the 
contingency  has  not  arisen,  and  cannot  arise,  the  said  duty 
paid  in  respect  of  sach  property  is  to  be  repaid.  [See  Finance 
Act,  1898,  s.  14.]  " 

"  (8.)    *  Settled    Property '    is   property  comprised  in  a  Settled  pro- 
' settlement'  [see  s.  22  (1)  (h)],  and  a  'settlement'  is  any  P®  ^  ®  ^   • 
instrument  which  is  a  settlement  within  the  meaning  of  s.  2  of 
the  Settled  Land  Act,  1882,  or  if  it  related  to  real  property  would 
be  a  settlement  within  the  meaning  of  that  section,  and  in- 
cludes a  settlement  effected  by  a  parol  trust.  [See  s.  22  (1)  (i).]  " 

**  88.  Settlement  Estate  Duty  leviable  in  respect  of  personal  Settlement 

r  r-  Estate  Duty 

property  settled  by  the  deceased's  Will  (unless  the  Will  con-  to  be  paid  oat 
tains  an  express  provision   to  the  contrary)   is,  where  the  ^^^^, 
deceased  died  on  or  after  the  Ist  July^  1896,  to  be  payable  out 
of  the  settled  property  in  exoneration  of  the  rest  of  the 
deceased's  estate.    [See  Finance  Act,  1896,  s.  19  (1).]  " 

''89.  Where  lands  or  chattels  are  so  settled  by  Act  of  Crown 
Parliament  or  Boyal  grant   that   no   one  of  the   persons 
successively  entitled  can  alienate  the  same,  the  Settlement 
Estate  Duty  is  not  payable.    [See  s.  5  (6).]  " 

*'  40.   The  ad  valorem  stamp  duty  (if  any)  charged  on  a  Deduction  of 
settlement  may  be  deducted  from  the  Settlement  Estate  Duty  J^id  on^^tie- 
payable  thereunder  [see  s.  5  (4)  ],  but  the  settlement  must  be  i°^°^* 
produced  in  support  of  the  deduction." 

"41.  The  executor  of  the  deceased  is  to  pay  the  Estate  Accountable 
Duty  in  respect  of  all  personal  property,  wheresoever  situate,  ^^^[i^ator. 
of  which  the  deceased  was  competent  to  dispose  [see  s.  22  (2) 
(a)]  at  his  death,  except  [see  Finance  Act,  1896,  s.  20  (2)] 
such  objects  of  national,  etc.,  interest  as  are  within  clause  29 
above,  on  delivering  the  Inland  Bevenue  affidavit,  and  may 
pay  in  like  manner  the  Estate  Duty  on  any  other  property 
passing  on  such  death,  which  by  virtue  of  any  testamentary 
disposition  of  the  deceased  is  under  the  control  of  the  executor, 
or  in  the  case  of  property  not  under  his  control,  if  the  persons 
accountable  for  the  duty  thereon  request  him  to  make  such 
payment.   [See  ss.  6  (2)  and  8  (8).]    The  executor  is  not  liable 
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Admin  islra- 
tor. 

Persons  tak- 
ing possession 
or  inter- 
meddling. 

Other  persons 
accountable. 


Mode  of 
valuation. 

Administra- 
tion expenses 
of  property 
out  of  the 
United  King- 
dom. 


Foreign  duty. 


for  any  Estate  Duty  in  excess  of  the  assets  which  he  has 
received  as  executor,  or  might,  but  for  his  own  neglect  or 
default,  have  received.  [See  s.  8  (3).]  Settlement  Estate 
Duty  leviable  in  respect  of  personal  property,  settled  by  the 
deceased's  Will,  is  to  be  collected  upon  an  account  to  be 
delivered  by  the  executor  within  six  months  after  the  death. 
[See  Finance  Act,  1896,  s.  19  (2).]  " 

Unless  the  context  otherwise  requires,  the  expression 
^'executor"  means  the  executor  or  administrator  of  a  deceased 
person,  and  includes  any  person  who  takes  possession  of  or 
intermeddles  with  the  personal  property  of  a  deceased  person. 
[See  s.  22  (1)  (d).] 

"42.  Where  property  passes  on  the  death  of  the  deceased, 
and  his  executor  is  not  accountable  for  the  Estate  Duty 
thereon,  every  person  to  whom  any  property  so  passes  for  any 
beneficial  interest  in  possession,  and  also,  to  the  extent  of  the 
property  actually  received  or  disposed  of  by  him,  every  trustee, 
guardian,  committee  or  other  person  in  whom  any  interest  in 
the  property  so  passing  or  the  management  thereof  is  at  any 
time  vested,  and  every  person  in  whom  the  same  is  vested  in 
possession  by  alienation  or  other  derivative  title,  is  account- 
able for  the  Estate  Duty  on  the  property.  [See  s.  8  (4) .]  Such 
objects  of  national,  &c.,  interest  as  are  within  clause  29  above 
are  to  be  accounted  for  by  the  person  who  sells  them  or 
becomes  competent  to  dispose  of  them.  [See  Finance  Act, 
1896,  s.  20  (2).]  " 

Paragraphs  45 — 48  indicate  how  the  principal  value  of  any 
property  is  to  be  ascertained. 

'^49.  Where  the  Commissioners  are  satisfied  that  any 
additional  expense  in  administering  or  in  realising  foreign 
property  has  been  incurred  by  reason  of  the  property  being 
situate  out  of  the  United  Kingdom,  an  allowance  for  such 
expense  not  exceeding  5  per  cent,  on  the  value  of  the  property 
is  made.    [See  s.  7  (3).]  *' 

"  50.  Where  the  Commissioners  are  satisfied  that  by  reason 
of  the  deceased's  death  any  duty  in  respect  of  foreign  property 
is  payable  in  the  country  where  the  property  is  situate,  an 
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allowance  of  the  amount  of  the  duty  is  made  from  the  value  of 
the  property.    [See  b.  7  (4).]  " 

''51.   Every  estate  is  to  include  all  income  upon  the  income  and 
property  included  therein  down  to  and  outstanding  at  the  ^°  ^^ ' 
date  of  the  deceased's  death.    [See  s.  6  (5).]  " 

"52.  Allowance  against  the  gross  principal  value  of  an  Fnnei-ai 
estate  is  made  for  reasonable  funeral  expenses  and  for  debts  debteT^  ^ 
and  incumbrances  (including  mortgages  or  terminable  charges 
[see  s.  22  (1)  (k)  ])  incurred  or  created  by  the  deceased  bond 
fide  for  full  consideration  in  money  or  money's  worth  wholly 
for  his  own  use  and  benefit,  and  which  take  ejSect  out  of  his 
interest.    [See  s.  7  (1)  (a).]  " 

"  58.  No  allowance  can  be  made  for  any  debt  in  respect  Debts  in 
whereof  there  is  a  right  to  re-imbursement  from  any  other  ^^^^  ^e- 
estate    or    person    unless    such    re-imbursement  cannot  be  imbureement 

^  claimable. 

obtained.    [See  s.  7  (1)  (b).]  " 

"  54.  An  allowance  is  not  made  in  the  first  instance  for  Foreign  debts, 
debts  due  from  the  deceased  to  persons  resident  out  of  the 
United  Kingdom,  unless  contracted  to  be  paid  in  the  United 
Kingdom  or  charged  on  property  situate  within  the  United 
Kingdom,  except  out  of  the  value  of  any  personal  property  of  the 
deceased  situate  out  of  the  United  Kingdom  on  which  Estate 
Duty  is  paid.  No  repayment  of  Estate  Duty  is  made  in  respect 
of  any  such  debts  except  to  the  extent  to  which  the  personal 
property  of  the  deceased  situate  out  of  the  United  Kingdom 
is  shown  to  be  insufl&cient  for  their  payment.    [See  s.  7  (2).]  " 

"  55.  Where  an  estate  includes  an  interest  in  expectancy  interests  in 
(and  this  expression  covers  an  estate  in  remainder  or  reversion,  ^^P^**^^^- 
and  every  other  future  interest,  whether  vested  or  contingent, 
but  does  not  include  reversions  expectant  upon  the  deter- 
mination of  leases  [see  s.  22  (1)  (j)])  Estate  Duty  in  respect  of 
that  interest  is  to  be  paid,  at  the  option  of  the  person  account- 
able for  the  duty,  either  with  the  duty  on  the  rest  of  the  estate 
or  when  the  interest  falls  into  possession.  [See  s.  7  (6).]  If  the 
duty  is  not  paid  with  the  Estate  Duty  on  the  rest  of  the  estate, 
then,  for  the  purpose  of  determining  the  rate  of  Estate  Duty  in 
respect  of  the  rest  of  the  estate,  the  value  of  the  interest  is  to 
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be  its  value  at  the  date  of  the  death  of  the  deceased.  [See 
s.  7  (6)  (a).]  The  rate  of  Estate  Duty  upon  the  interest  when 
it  falls  into  possession  is  to  be  calculated  according  to  its  value 
at  that  time,  together  with  the  value  of  the  rest  of  the  estate 
as  previously  ascertained,  [See  s.  7  (6)  (b).]  " 

**  58.  The  duty,  which  is  to  be  collected  upon  an  Inland 
Bevenue  Affidavit  or  Account,  is  due  on  the  delivery  thereof,  or 
at  the  expiration  of  six  months  from  the  death,  whichever  first 
happens.  [See  s.  6  (7).]  Except  in  the  case  of  such  objects 
of  national,  &c.,  interest  as  are  within  clause  29  above,  where 
the  duty  is  due  one  month  after  the  date  of  sale,  or  six  months 
after  their  coming  into  possession  of  a  person  competent  to  dis- 
pose of  them,  as  the  case  may  be,  or  on  delivery  of  the  account, 
whichever  first  happens.    [See  Finance  Act,  1896,  s.  20  (2).]  *' 

*'  59.  Estate  Duty  is,  in  the  first  instance,  calculated  at  the 
appropriate  rate  according  to  the  value  of  the  estate,  as  set 
forth  in  the  Inland  Bevenue  affidavit  or  account  delivered, 
but  if  afterwards  it  appears  that  for  any  reason  too  little  duty 
has  been  paid,  the  additional  duty  is  payable,  and  is  treated  as 
duty  in  arrear.     [See  s.  8  (7).]  '* 

**  60.  Simple  interest  at  8  per  cent,  per  annum,  without 
deduction  for  income  tax,  is  payable  upon  all  Estate  Duty 
from  the  date  of  the  deceased's  death,  or,  where  the  duty  is 
payable  by  instalments,  or  becomes  due  at  any  later  date  than 
six  months  after  the  death,  from  the  date  at  which  the  first 
instalment  or  the  duty  becomes  due,  and  is  recoverable  in  the 
same  manner  as  if  it  were  part  of  the  duty.  [See  Finance 
Act,  1896,  s.  18  (1).]  " 

"  61.  When  the  fixed  duty  of  80«.  or  50«.  under  s.  16  is 
paid  within  twelve  months  after  the  death  of  the  deceased, 
interest  is  not  charged.     [See  s.  16  (5).]  " 

'*  62.  The  Estate  Duty  due  upon  an  account  of  real 
property  may,  at  the  option  of  the  person  delivering  the 
account,  be  paid  by  eight  equal  yearly  instalments  or  sixteen 
half-yearly  instalments,  with  interest  at  the  rate  of  8  per 
cent,  per  annum  from  the  date  at  which  the  first  instal- 
ment is  due,  and  the  first  instalment  is  to  be  due  at  the 
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expiration  of  twelve  months  from  the  death,  and  the  interest 
on  the  unpaid  portion  of  the  duty  is  to  be  added  to  each  instal- 
ment and  paid  accordingly,  but  the  duty  for  the  time  being 
unpaid,  with  such  interest  to  the  date  of  payment,  may  be 
paid  at  any  time,  and,  in  case  the  property  is  sold,  is  to  be 
paid  on  completion  of  the  sale,  and  if  not  so  paid,  is  to  be  duty 
in  arrear.     [See  s,  6  (8).]  " 

''  68.  The  Estate  Duty  in  respect  of  any  annuity  or  other  instalments 
definite  annual  sum  referred  to  in  s.  2  (1)  (d)  of  the  Finance  ^^  *^^°^  *^' 
Act,  1894,  may  be  paid  by  four  equal  yearly  instalments,  the 
first  to  be  due  twelve  months  after  the  death.    Interest  on  the 
whole  unpaid  duty  is  to  be  added  to  the  second  and  subse- 
quent instalments.     [See  Finance  Act,  1896,  s.  16.]  " 

Paragraph  64  indicates  when  a  deduction  may  be  made  Colonial  duty, 
where  colonial  duty  has  been  paid. 

'*  66.  The  executor  of  the  deceased  is,  to  the  best  of  his  Executor  to 

disclose  all 

knowledge  and  belief,  to  specify   in    appropriate   accounts  property, 
annexed  to  the  Inland  Bevenue  affidavit  all  the  property  in 
respect  of  which  Estate  Duty  is  payable  upon  the  death  of  the 
deceased,  whether  he  is  or  is  not  accountable  for  the  duty 
thereon.     [See  s.  8  (8).]  " 

"  69.  Penalties  are  provided  for  the  wilful  failure  to  deliver  Penalties, 
accounts  or  to  comply  with  the  requirements  which  the  Com- 
missioners are  empowered  to  make.    [See  s.  8  (6)  and  (14).]  " 

*'  70.  (1.)  In  the  case  of  persons  dying  after  the  1st  August,  Bates  of 

estate  duty. 

1894,  and  before  the  19th  April,  1907,  the  rates  of  Estate  Duty 


are  according  to  the  following  scale. 

[See  8 

.  17.]  " 
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7 
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•                 • 

■                ■ 
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"  (2.)  In  the  case  of  settled  property  passing  on  a  death 
after  the  8th  AprU,  1900,  and  prior  to  the  19th  April,  1907, 
where  the  disponer  died  on  or  before  the  1st  August,  1894, 
and  such  property,  if  he  had  died  after  that  date,  would  have 
been  chargeable  with  Estate  Duty  on  his  death,  the  amended 
law  as  to  aggregation,  stated  in  clause  88  (8)  above,  may  result 
in  the  rates  of  duty  on  the  settled  property,  treated  as  an 
"  estate  by  itself,"  and  on  property  aggregable  therewith, 
being  raised  one  half  per  cent.,  except  in  the  case  of  the 
8  per  cent,  rate." 

"  (8.)  In  the  case  of  persons  dying  on  or  after  the  19th  April, 
1907,  the  rates  of  Estate  Duty  are  according  to  the  following 
scale.  [See  Finance  Act,  1907,  s.  12,  and  the  First  Schedule 
to  that  Act.]  " 
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II 
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11 
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11 

11 
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11 
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11 

11 

2,000,000 
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on  1  million  and  £12 
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M 

2,000,000 

11 

11 

2,500,000 

£10 

on  1  million  and  £13 
on  the  remainder. 

1i 

2,600,000 

II 

II 

3,000,000 

£10 

on  1  million  and  £14 
on  the  remainder. 

11 

3,000,000 

• 

•            • 

•        • 

£10 

on  1  million  and  £15 
on  the  remainder. 

"  (4.)  Where  an  interest  in  expectancy  in  settled  property 
has  before  the  19th  April,  1907,  been  bond  fide  sold  or  mort- 
gaged for  full  consideration  in  money  or  money's  worth,  then 
no  other  duty  on  that  property  is  to  be  payable  by  the  pur- 
chaser or  mortgagee  when  the  interest  falls  into  possession  on 
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a  death  or  on  or  after  the  19th  April,  1907,  than  would  have 
been  payable  if  the  scale  of  rates  of  Estate  Duty  set  out  in 
B.  17  of  the  Finance  Act,  1894,  had  not  been  altered.  [Finance 
Act,  1907,  s.  12  (proviso).]  " 

"71.  The  rate  of  the  Settlement  Estate  Duty   is  1  per  Bate  of 

cent.     [866  8.17.]"  ^^^i^^^. 

Paragraph  72  shows  the  adjustments  to  be  made  in  deter- 
mining the  rate  of  duty  in  case  of  fractions  of  £100  capital, 
having  regard  to  the  date  of  death  of  the  deceased  and  the 
value  of  the  estate. 

*'  78.  Where  the  gross  value  of  the  property  real  and  per-  Estates  not 
sonal  on  which  Estate  Duty  is  payable  on  the  death  of  the  gross, 
deceased  exclusive  of  property  settled  otherwise  than  by  the 
Will  of  the  deceased  exceeds  £100,  but  does  not  exceed  £800, 
a  fixed  duty  of  80^.  may  be  paid,  and  where  it  exceeds  £800 
but  does  not  exceed  £500,  a  fixed  duty  of  608.  may  be  paid. 
[See  8. 16  (1).]  Where  the  fixed  duty  of  80«.  or  50^.  has  been 
paid,  and  it  is  afterwards  discovered  that  the  gross  value  of  the 
property  exceeds  £500,  the  ad  valorem  duty  according  to  the 
true  value  is  payable,  and  no  allowance  can  be  made  for 
the  duty  paid  at  first.  But  where  80^.  has  been  paid  and  it  is 
discovered  that  508.  should  have  been  paid,  the  difference  only 
is  payable.  [See  s.  16  (1),  embodying  and  extending  the 
Customs  and  Inland  Revenue  Act,  1881  (44  Yict.  c.  12),  s.  85.] 
Where,  however,  the  deceased  died  on  or  after  the  1st  Septem- 
ber, 1908,  and  the  Commissioners  are  satisfied  that  there  were 
reasonable  grounds  for  the  original  estimate  of  the  value  of 
the  property,  an  allowance  may  be  made  for  the  duty  paid  at 
first.     [See  Revenue  Act,  1908,  s.  14.]  '* 

*'  74.  Where  the  assistance  of  the  local  Inland  Revenue  Option. 
Officer  is  not  required,  the  ad  valorem  duty  according  to  the 
scale  may  be  paid  instead  of  the  fixed  duty  of  808.  or  50^.  [See 
&•  16  (2),  and  s.  16  (1),  embodying  and  extending  the  Customs 
and  Inland  Revenue  Act,  1881,  s.  88.]  Where  the  net  estate 
is  small  it  may  be  found  that  the  ad  valorem  duty  is  less  in 
amount  than  the  fixed  duty." 

"76*  Where  the  net   value  of  the  property,  real    and  Exemption 

from  other 
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£1,000  net.      the  deceased,  exclusive  of  property  settled  otherwise  than  by 

the  Will,  if  any,  of  the  deceased,  does  not  exceed  £1,000,  and 
the  fixed  duty  or  ad  valorein  Estate  Duty  has  been  paid  upon 
the  principal  value  of  that  estate,  the  Settlement  Estate  Duty 
and  the  Legacy  and  Succession  Duties  are  not  payable  under 
the  Will  or  intestacy  of  the  deceased  in  respect  of  that  estate. 
[See  s.  16  (8).]  " 

Sect.  2. — Of  the   Affidavit  for   the  Commissioners  of  Inland 

Revenue. 

The  Inland  Bevenue  affidavit  must  be  in  the  form  provided 
by  the  Commissioners  under  s.  29  of  the  Act  of  1881.  It  is  sworn 
in  the  Registry  (Principal  or  District,  as  the  case  may  be)  of  the 
Probate  Division,  and  is  to  be  delivered  to  the  Probate  Begistrar 
on  application  for  probate  or  letters  of  administration. 

The  forms  in  use  for  the  Inland  Bevenue  affidavit  can  be 
obtained  of  any  collector  of  Inland  Bevenue,  or  by  application 
to  the  Secretary,  Estate  Duty  Office,  London,  W.C.,  or  (with 
the  exception  of  Form  A — 5)  at  any  Money  Order  Post  Office 
outside  the  Metropolitan  postal  district. 

The  forms  in  use  are : — 

Atpidavits. 

B — 2.    Inland  Bevenue  Affidavit  for  Probate  or  Adminis- 
tration where  there  is  no  Settled  Property,  and  the 
GROSS  principal  value  of  the  free  and  other  unsettled 
property,  real  and  personal,  in  respect  of  which 
Estate  Duty  is  leviable  on  the  death  of  the  deceased, 
does  not  exceed  £500  (except  where  the  gross  value 
exceeds  £100,  but  the  net  value  does  not  exceed 
£100),  andf  if  any  Estate  Duty  is  payable  thereon, 
it  is  desired  to  pay  the  fixed  duty  of  808.  or  60s. 
Note. — Where,  in  the  circumstances  of  the  case, 
the  ad  valorem  duty  in  respect  of  the  net 
Estate  is  less  than  the  fixed  duty  [see  clauses 
70  and  72] ,  and  it  is  desired  to  pay  the  smaller 
duty,  the  Form  A — 8,  A — 4,  or  A — 6,  which- 
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ever  is  appropriate,  should  be  used,  and  not 
the  Form  B— 2, 

B — 8.  Inland  Revenue  Affidavit  for  Probate  or  Administra- 
tion,  similar  to  B — 2,  but  to  be  used  where  there  is 
Settled  Property  in  addition. 

No. 24.  Summary  of  Duty  and  Interest:  To  accompany 
Form  B— 8. 

A— 4.  Inland  Revenue  Affidavit  for  Probate  or  Administra- 
tion, where  the  property  in  respect  of  which  Estate 
Duty  is  payable  on  the  death  of  the  deceased  consists 
exclusively  of  fbbe  personal  property  situate  in  the 
United  Kingdom,  and  passing  under  the  deceased's 
tpiU  or  intestacy ;  except  where  the  net  value  exceeds 
£100,  but  the  gross  value  does  not  exceed  £500, 
and  the  fixed  duty  of  80«.  or  60s.  is  to  be  paid. 

No.  16.  Summary  of  Duty  and  Interest:  To  accompany 
Form  A— 4. 

A — 6.  Inland  Revenue  Affidavit  for  Probate  or  Administra- 
tion, where  the  property  in  respect  of  which  Estate 
Duty  is  payable  on  the  death  of  the  deceased  consists 
exclusively  of  VKKEpersonal  and  b:kill property  situate 
in  the  United  Kingdom,  and  passing  under  the  de- 
ceased's will  or  intestacy;  except  where  the  net  value 
exceeds  £100,  but  the  gross  value  does  not  exceed 
£600,  and  the  fixed  duty  of  80«.  or  60«.  is  to  be  paid. 

No.  17.  Summary  of  Duty  and  Interest :  To  accompany 
Form  A— 6. 

A — 5.  Inland  Revenue  Affidavit  for  second  or  subsequent 
grants,  where  the  property  was  within  the  opera- 
tion of  a  prior  grant.  Where  it  was  not  so,  the 
same  form  as  for  an  original  grant  should  be  used. 

A — 8.  Inland  Revenue  Affidavit  for  Probate  or  Administra- 
tion, except  where  B — 2,  B — 8,  A — 4,  A — 6,  or 
A — 5,  is  applicable. 

No.  15.  Summary  of  Duty  and  Interest :  To  accompany 
Form  A— 8. 

D — 1.    (In  duplicate.)     Corrective  Affidavit. 
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Death  and 
domicil. 

Family. 

Personal  pro- 
perty situate 
within  the 
United  King- 
dom. 


Debts  owing 
within  the 
United  King- 
dom. 

Value  of 
personal  pro- 
perty. 

Particulars 
and  value  of 
real  property 
situate  in 
England. 


Accounts  : — 

C — 1.  (In  duplicate.)  Account  of  property  which  passed 
on  the  death,  but  the  Estate  Duty  whereon  was 
not  paid  on  the  Inland  Bevenue  Affidavit. 

G — 2.     (In  duplicate.)  Account  for  Settlement  Estate  Duty. 

G — 8.  Account  for  instalments  of  Estate  Duty  and 
Settlement  Estate  Duty. 

D — 2.     (In  duplicate.)    Gorrective  Account. 

Form  A — 8,  used  in  all  cases  for  original  grants,  requires  a 
statement  of  the  following  particulars : — 

(1)  The  death  and  domicil  of  the  deceased. 

(2)  The  family  of  deceased. 

(8)  A  true  account  of  the  particulars  and  value  as  at  the 
date  of  the  deceased's  death  of  all  the  personal  estate  of  the 
deceased;  whether  in  possession  or  reversion,  within  the  United 
Kingdom,  including  personal  property  over  which  the  deceased 
had  exercised  by  Will  an  absolute  power  of  appointment. 

Personal  or  moveable  property  situate  abroad  saleable  or 
transferable  in  the  United  Kingdom  should  be  included  in  the 
above  statement  as  ' '  Personal  property  situate  in  the  United 
Kingdom." 

Foreign  government  and  railway  bonds  payable  to  bearer 
and  marketable  on  the  Stock  Exchange,  when  physically 
situate  in  the  United  Kingdom  at  the  death  of  the  testator  or 
intestate,  are  liable  to  Estate  Duty  even  though  the  deceased 
was  not  a  domiciled  Englishman  (cui). 

(4)  A  true  and  particular  list  of  debts  owing  at  the  time  of 
the  deceased's  death  to  persons  resident  within,  or  contracted  to 
be  paid  in,  or  charged  on  property  within  the  United  Kingdom. 

(5)  The  value  of  the  personal  property  after  deducting  the 
aggi^egate  amount  of  debts  and  funeral  expenses. 

(6)  A  true  account  of  the  particulars  and  value,  as  at  the 
date  of  the  deceased's  death,  of  all  the  real  property  situate  in 
England  vested  in  the  deceased  without  a  right  in  any  other 
person  to  take  by  survivorship,  including  real  property  over 
which  the  deceased  executed  by  Will  a  general  power  of 

iaa)  Winans  r.  The  King,  [1908]  1  K.  B.  1022. 
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appointment,  but  exclusive  of  land  of  copyhold  tenure  or 
customary  freehold  where  an  admission  or  act  of  the  lord  of 
the  manor  is  necessary  to  perfect  the  title  of  a  purchaser  from 
the  customary  tenant. 

(7)  The  aggregate  gross  value  of  the  estate  which  by  law  Oroes  value  of 
devolves  to  and  vests  in  the  personal  representative  for  or  in 

respect  of  which  the  grant  is  to  be  made. 

(8)  A  true  account  of  the  particulars  and  gross  value,  as  at  Personal  or 

moveable  pro* 

the  date  of  the  deceased's  death,  of  all  the  personal  or  move-  pertj  sitoate 
able  property  of  the  deceased,  whether  in  possession    or  united^  King- 
reversion,  situate  out  of  the  United  Kingdom,  including  per-  ^^"* 
sonal  or  moveable  property  over  which  the  deceased  had  and 
exercised  by  Will  an  absolute  power  of  appointment. 

(9)  A  true  and  particular  list  of  debts  owing  to  persons  Debts  owing 
resident   out    of    the    United    Kingdom,   other    than    debts  united  King- 
included  in  (4),  anUy  also  a  statement  of  the  amount  of  any  ^^°^« 

duty  payable  in  any  foreign  country  in  respect  of  foreign 
assets. 

Immoveable  property  situate  out  of  the  United  Kingdom  is  immoveable 
not  chargeable  with  Estate  Duty ;   and  if  the  deceased  died  ^^l^out  of 
domiciled  out  of  the  United  Kingdom  no  duty  is  payable  in  ^®^^*®^ 
respect  of  the  personal  or  moveable  property  situate  out  of  the 
United  Kingdom,  and  paragraphs  (8)  and  (9)  are  then  omitted 
from  the  affidavit  (b). 

Where  a  beneficiary  died  who  was  entitled  under  the  Will 
of  an  English  testator  to  a  share  of  the  proceeds  of  sale  of  a 
foreign  tea  estate  given  to  English  trustees  upon  trust  for 
sale,  with  power  to  postpone  sale  and  to  manage  and  work 
the  same,  such  share  was  held  to  be  an  English  chose  in 
action  in  respect  of  which  Succession  Duty,  Estate  Duty,  and 
Settlement  Estate  Duty  were  payable  (c). 

The  share  of  a  deceased  partner  is  situate  where  the 
business  was  carried  on  at  the  time  of  his  death  (d). 


(&)  See  8.  2  (2)  of  the   Finance  E.  B.  8S6. 

Act,  1894»  and  Williams    (10th  ed.)  (d)  Stamp  Duties  Commissioners  v, 

1742.  Salting,  [1907]  A.  0.  449. 

(e)  Att.-Gen.  v.  Johnson,  [1907]  2 
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Debts  other- 
wise secured. 


Other  pro- 
perty of  which 
deceased  was 
competent  to 
bat  did  not 
dispose  of. 

General 
power  to 
charge 
money. 


Where 
amount  or 
yalue  un- 
ascertained. 

Other  pro- 
perty. 


Gifts  inter 
vivos. 

Election  as  to 
immediate  or 
deferred  pay- 
ment. 


Particulars  of 
charfi;e8  on 
leaseholds 
and  real 
property. 


Amount  of 
colonial 
duty  to  be 
deducted. 


(10)  A  statement  that  the  debts  are  not  such  as  are 
primarily  payable  out  of  any  real  property  or  debts  in  respect 
whereof  there  is  a  right  to  reimbursement  and  can  be  obtained 
from  any  other  property  or  person. 

A  debt  for  payment  out  of  which  the  deceased  was  surety  only 
must  not  be  deducted  unless  the  executor  has  already  paid  it. 

(11)  Any  other  personal  property  of  which  the  deceased 
was  at  the  time  of  his  death  competent  to  dispose  within  the 
meaning  of  the  Finance  Act,  1894,  but  of  which  he  did  not 
dispose. 

(12)  Particulars  of  any  general  power  to  charge  money  on 
real  property. 

This  does  not  refer  to  the  deceased's  power  in  right  of 
ownership  to  charge  money  on  his  own  real  property. 

(18)  An  undertaking  to  bring  in  an  account  of  any 
property  where  the  amount  or  value  has  not  been  ascertained. 

(14)  Particulars  of  any  other  property  beyond  that  already 
referred  to  in  respect  of  which  Estate  Duty  is  payable  on  the 
death  of  the  deceased. 

Inter  vivos  gifts  within  a  year  of  death  are  property  deemed 
to  pass  on  the  death. 

(16)  A  statement  whether  the  representative  elects  to  pay 
at  once  the  whole  of  the  Estate  Duty  on  real  property  or  other 
property  in  respect  of  which  he  has  the  right  to  defer  payment 
under  the  Act. 

(16)  A  true  and  particular  list  of  charges  at  the  deceased's 
death  on  leaseholds  and  on  real  property  comprised  in  the 
above  statements. 

(17)  A  statement  how  the  same  were  created  and  whether 
they  are  primarily  chargeable  upon  any  other  property,  and 
whether  there  is  a  right  of  reimbursement  capable  of  being 
obtained  from  any  other  property  or  person. 

(18)  Belates  to  the  amount  of  duty  (if  any)  payable  in  a 
British  possession  to  which  s.  20  of  the  Act  of  1894  applies 
in  respect  of  any  property  situate  in  such  possession  and 
which  may  be  deducted  from  the  Estate  Duty  payable  in 
respect  of  the  same  property. 
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(19)  Belates  to  the  amount  of  duty  (if  any)  which  may 
be  deducted  as  having  been  paid  or  payable  under  the  Act 
of  1881. 

Corrective  affidavits  for  Inland  Revenue  are  required  not  Correciivo 

^  affidavit. 

only  to  correct  errors  in  first  affidavit,  but  also  where  the 
value  at  the  time  of  the  first  affidavit  cannot  be  conveniently 
ascertained. 

The  form  of  corrective  affidavit  may  be  filled  in  and  sent 
in  unsworn  in  the  first  instance,  and  the  commissioners  may 
dispense  with  an  oath  in  corrections  of  Estate  Duty. 

Sect.     11    of    the     Finance    Act,    1894,    provides     as  Certificate  of 

.  .,  discharge  for 

follows  : —  Estate  Doty, 

*'  (1)  The  commissioners  on  being  satisfied  that  the  full 
Estate  Duty  has  been  or  will  be  paid  in  respect  of  an  estate  or 
any  part  thereof  shall,  if  required  by  the  person  accounting 
for  the  duty,  give  a  certificate  to  that  efiect,  which  shall  dis- 
charge from  any  further  claim  for  Estate  Duty  the  property 
shown  by  the  certificate  to  form  the  estate  or  part  thereof,  as 
the  case  may  be. 

"  (2)  Where  a  person  accountable  for  the  Estate  Duty  in 
respect  of  any  property  passing  on  a  death  applies  after  the 
lapse  of  two  years  from  such  death  to  the  commissioners,  and 
delivers  to  them  and  verifies  a  fall  statement  to  the  best  of  his 
knowledge  and  belief  of  all  property  passing  on  such  death 
and  the  several  persons  entitled  thereto,  the  commissioners 
may  determine  the  rate  of  the  Estate  Duty  in  respect  of  the 
property  for  which  the  applicant  is  accountable,  and  on  pay- 
ment of  the  duty  at  that  rate,  that  property  and  the 
applicant  so  far  as  regards  that  property  shall  be  discharged 
from  any  further  claim  for  Estate  Duty,  and  the  commis- 
sioners shall  give  a  certificate  of  such  discharge. 

''  (S)  A  certificate  of  the  commissioners  under  this  section 
shall  not  discharge  any  person  or  property  from  Estate  Duty 
in  case  of  fraud  or  failure  to  disclose  material  facts,  and  shall 
not  afiect  the  rate  of  duty  payable  in  respect  of  any  property 
afterwards  shown  to  have  passed  on  the  death,  and  the  duty 
in  respect  of  such  property  shall  be  at  such  rate  as  would  be 

E.  N 
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payable  if  the  value  thereof  were  added  to  the  value  of  the  pro- 
perty in  respect  of  which  duty  has  been  already  accounted  for* 
"  (4)  Provided  nevertheless  that  a  certificate  purporting  to 
be  a  discharge  of  the  whole  Estate  Duty  payable  in  respect  of 
any  property  included  in  the  certificate  shall  exonerate  a  bond 
fide  purchaser  for  valuable  consideration  without  notice  from 
the  duty  notwithstanding  any  such  fraud  or  failure." 

Sect.  8. — Of  Legacy  and  Sticcession  Duties, 

How  affected         Personal  property  follows  the  person  and  is  to  be  con- 
testator  sidered  as  situate  wherever   the  domicil  of  the  proprietor  is ; 

consequently  if  the  deceased,  whether  a  British  subject  or  a 
foreigner,  dies  domiciled  in  England,  all  his  personal  estate, 
wherever  situate,  is  to  be  regarded  as  English  estate  and  liable 

m 

to  the  duties  imposed  by  the  statutes  on  legacies  and  succes*^ 
sions ;  and  on  the  other  hand,  if  he  dies  domiciled  abroad 
his  personal  property  is  exempt  from  these  duties  (e).  This 
rule  applies  to  a  legacy  given  in  exercise  of  a  power  by  a 
testator  domiciled  out  of  England,  but  it  is  different  as  to- 
Succession  Duty  on  a  devolution  of  personal  property  under  an 
English  instrument  in  pursuance  of  a  testamentary  appoint- 
ment ;  the  duty  in  that  case  being  payable  notwithstanding; 
the  appointor  was  domiciled  abroad  (/). 

Instructions  as  to  Legacy  and  Succession  Duties  on  property 
passing  at  the  deaths  of  persons  dying  after  the  1st  August, 
1894,  are  issued  by  the  Commissioners  of  Inland  Bevenue,  and 
they  are  embodied  in  the  following  summary,  which  contains 
additional  observations  and  references,  the  instructions  being 
enclosed  in  inverted  commas. 

Legacy  Duty, 

"  Legacy  Duty  is  payable  in  respect  of  any  gift "  (specific  or 
pecuniary)  "  by  Will  which  shall  be  satisfied  out  of  the 
personal  property  of   the  deceased,  or  out  of   the  personal 

(e)  Williams   (10th  ed.)  1850  ;  and  (/)  Williams  (10th  ed.)  1851  et  seq. 

ardCy  p.  150.    As  to  Estate  Duty,  see      and  cases  there  cited,  and  see  ante,, 
ante,  pp   164,  175.  p.  158. 
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property  which  the  deceased  shall  have  had  power  to  dispose 
of  as  he  or  she  shall  think  fit,  whether  the  same  be  given  by 
way  of  annuity,  or  in  any  other  form,  and  in  respect  of  every 
gift  which  shall  take  effect  as  a  donation  mortis  causa  "  (</). 

Legacy  Duty  is  not  to  be  paid  on  any  articles  of  plate, 
furniture,  or  other  things  not  yielding  any  income  and  given 
to  different  persons  in  succession,  whilst  enjoyed  in  kind  only 
by  any  persons  not  having  any  power  of  selling  or  disposing 
thereof  (ft). 

"  No  person  is  to  pay  a  legacy  without  taking  a  receipt  for  Receipts  to  be 
the  same,  expressing  the  date  of  the  receipt,  the  name  of  the 
testator,  the  name  of  the  person  to  whom  the  receipt  is  given, 
and  of  the  person  to  whom  the  legacy  is  bequeathed,  the 
amount  or  value  of  the  legacy,  and  the  amount  and  rate  of  the 
duty  payable  thereon  "  (i). 

"  The  duties  on  legacies  are  to  be  accounted  for  at  the  ^^&^  duties 

are  to  be 

time  of  paying,  delivering,  or  otherwise  discharging  the  paid, 
legacies ;  but  if  by  reason  of  infancy,  or  the  absence  of  the 
legatees,  or  any  other  cause,  the  legacies  cannot  be  paid,  but  are 
retained  for  the  use  of  the  legatees,  the  payment  of  the  duties 
is  not  to  be  deferred  till  such  legacies  are  actually  paid,  but  the 
duties  are  to  be  accounted  for  when  the  legacies  are  so  retained.'* 

*'  A  legacy  payable  to  a  legatee  on  his  attaining  the  age  of  Legacy  to  an 
twenty-one  years,  or  at  some  other  future  period,  the  interest 
of  which  is  directed  by  the  Will  to  be  applied  for  the  benefit 
of  such  legatee  until  the  legacy  becomes  payable,  being  a 
vested  legacy,  the  duty  is  payable  on  the  amount  or  value  of 
such  legacy  immediately,  as  Sk  retainer  of  the  legacy  in  trust  for 
the  use  of  the  legatee,  and  the  office  form  for  the  payment  of 
the  duty  is  to  be  filled  up  and  signed." 

"  The  value  of  any  legacy  given  by  way  of  annuity  for  any  How  annui- 
life  or  lives,  or  for  years  determinable  on  any  life  or  lives,  or  valued. 
for  years  or  other  period  of  time,  must  be  ascertained  by  the 
tables  annexed  to  the  16  &  17  Yict.  c.  51,  and  the  duty  is  to 

G')  See  36  Geo.  III.  c.  62,  s.  7  ;  65  (A)  36  Geo.  III.  c.  62,  s.  14. 

Geo.  III.  c.  184 ;  WiUiams  (10th  ed.)  (i)  Ibid.y  a.  27,  and  seepoit,  p.  191. 

1770. 

N    2 
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Legacy  to 
-different 
persons  in 
succession. 


Legacy  sub- 
ject to  contin- 
gency which 
may  defeat 
gift. 


Hesidue. 


How  to 
juxx>ant  for 
residae. 


be  paid  on  such  value  by  equal  instalments  out  of  the  first 
four  annual  payments  of  the  annuity  "  (A;). 

'*  Any  legacy  or  residue  given  to  different  persons  in  succes- 
sion, liable  to  the  same  rate  of  duty,  is  to  be  charged  with 
duty  on  the  amount  thereof,  as  in  the  case  of  a  legacy  to  one 
person.  And  if  any  legacy  or  residue  be  given  to  different 
persons  in  succession,  liable  to  different  rates  of  duty,  they 
who  take  for  life  only  or  other  temporary  interest,  are  to  pay 
as  annuitants ;  and  when  any  person  or  persons  shaU  become 
entitled  to  the  principal,  or  when  upon  the  death  of  a  tenant 
for  life  all  the  remaining  persons  in  the  succession  shall  be 
liable  to  the  same  rate  of  duty,  then  the  duty  must  be  paid 
upon  the  pi-incipalf  as  if  the  same  had  come  to  them  imme- 
diately on  the  death  of  the  testator  "  (l). 

"A  legacy  given  subject  to  any  contingency  which 
may  defeat  the  gift,  is  nevertheless  to  be  charged  with  duty  as 
an  absolute  bequest,  and  the  duty  is  to  be  paid  out  of  the 
capital  of  such  legacy ;  and  should  the  contingency  afterwards 
happen,  and  the  legacy  go  to  one  liable  to  a  higher  rate  of 
duty,  such  legatee  is  to  pay  the  difference  "  (m). 

Legacy  Duty  is  payable  on  the  clear  residue  (when 
devolving  to  one  person)  and  on  every  share  of  the  clear 
residue  (when  devolving  to  two  or  more  persons)  of  the 
personal  estate  (after  deducting  debts,  funeral  expenses,  legacies, 
and  other  charges  first  payable  thereout),  whether  the  title  to 
such  residue,  or  any  share  thereof,  shall  accrue  by  virtue  of 
any  testamentary  disposition,  or  upon  a  partial  or  total 
intestacy  (n), 

"  For  the  payment  of  the  duty  on  the  residue,  a  statement 
of  the  deceased's  personal  estate  and  the  moneys  arising 
from  the  sale  or  mortgage  of  real  estate,  or  the  value  of  the 
real  estate  if  not  sold,  when  the  same  is  directed  by  the 
Will  or  codicil  to  be  sold  or  moi'tgaged,  and  of  all  payments 


(A)  36  Geo.  lU.  c.  52,  ss.  8—10  ; 
Wimams(10thed.)  1771. 

(Z)  Ibid,  s8.  12—16  ;  Williams  (10th 
ed.)  1773  et  »eq. 


(ni)  Sect.  17. 

(»)  56  Geo.  III.  c  184 ;  Williams 
(10th  ed.)  1766. 
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made  thereout,  is  to  be  rendered  on  the  office  printed  Besi- 
duary  Form  No.  8,  together  with  a  duplicate  thereof,  and  the 
duty  when  asBessed  on  the  amount  or  value  of  the  clear 
residue  must  be  paid  within  fourteen  days  after  such  assess- 
ment V7ider  a  penalty  of  treble  the  value  oftlie  dvXy^ 

For  obvious  reasons  the  Acts  do  not  specify  any  time 
within  which  the  Residuary  Account  is  to  be  rendered. 

'^  It  having  been  determined  by  the  Court  of  Exchequer  ReDts,  divi- 
that  the  Legacy  Duty  is  chargeable  upon  the  amount  or  value  briiccouuted 
of  the  property  as  it  stands  xcith  its  accretions  of  income  at  the  f*^^  until  duty 

r     ^      J  ^  J  ,g  computed. 

time  when  the  duty  is  computed,  and  not  as  the  property  stood 
at  the  time  of  the  death  of  the  deceased,  it  follows,  that  in 
rendering  an  account,  all  investments  which  shall  have  been 
made  of  any  part  of  the  deceased's  personal  estate,  and  all 
dividends,  interest,  and  profits  arising  from  the  personal 
estate  of  the  deceased,  subsequent  to  the  time  of  the  deceased's 
death,  and  all  accretions  thereof  down  to  the  time  of  the 
computation  of  the  duty  thereon,  must  he  considered  as  part  oj 
the  deceased's  personal  estate,  and  be  accounted  for  accordingly." 

But  where  by  Will  a  specific  debt  is  forgiven,  which  is 
known  and  ascertained  at  the  time  of  the  testator's  death, 
Legacy  Duty  is  not  payable  upon  the  interest  accruing  in 
respect  of  such  debt  between  the  time  of  such  death  and  the 
period  when  the  executors  close  their  accounts  (o). 

"  Eflfects,  not  consisting  of  money  or  securities  for  money.  When  and 

how  effects  \.c% 

and  not  sold,  are  to   be  valued  at  the  time  the  account  is  beyaiued. 
rendered ;  when  inventories  and  proper  valuations  thereof  will 
be  required  to  be  produced." 

*'  Where  the  residue  of  the  personal  estate  is  given  to  one  Where  residue 
for  life,  and  afterwards  to  others,  a  distinct  account  must  be  lifrjfgtinct 
given  of  the  rents,  dividends  and  interest  accrued  subsequent  ^^°^*^  ^  5? 
to  the  death  of  the  testator,  and  of  the  payments  thereout  for  dividends,  &c. 
interest  of  legacies,  and  for  interest  of  the  testator's  debts, 
accrued  after  his  decease,  so  that  the  balance  due  to  the 
residuary  legatee  for  life  may  be  clearly  ascertained,  and  the 
proper  duty  charged  thereon." 

00  See  Williams  (10th  ed.)  1832. 
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'*  If  any  legacy  specifically  bequeathed  shall  be  incladed  in 
the  account  of  residue  by  reason  of  the  same  being  given  to 
the  residuary  legatee,  or  of  the  person  entitled  to  the  legacy 
and  the  residuary  legatee  being  liable  to  the  same  rate  of  duty, 
it  ivill  be  necessary,  in  order  that  such  legacy  may  be  dis- 
charged in  the  books  of  the  Estate  Duty  Office,  and  to  prevent 
the  exeattors  from  being  afterwards  called  upon  to  account  foi' 
the  duty  on  su4;h  legacy,  to  attach  a  note  to  the  residuary 
statement  describing  the  legacy  and  stating  the  same  to  be 
included  in  the  account." 

Money  left  to  pay  Legacy  Duty,  so  that  the  legatee  may 
take  the  legacy  free  of  duty,  is  not  chargeable  with  Legacy 
Duty  (;>). 

Legacies  of  books,  prints,  pictures,  statues,  gems,  coins, 
medals,  specimens  of  natural  history,  or  other  specific  articles, 
to  any  body  corporate  or  to  any  of  the  .Inns  of  Court,  or  any 
endowed  school,  to  be  kept  and  preserved  and  not  for  the 
purposes  of  sale,  are  not  liable  to  Legacy  Duty  (q). 


Legacies 
charged  on 
real  property 
in  aid  of  per 
sonal  pro- 
perty. 


Money  pay- 
able by 
devisee  as  a 
condition  or 
by  way  of 
election. 


Sv^icession  Duty. 

*'  Where  real  property  is  charged  in  aid  of  personal  pro- 
perly with  the  payment  of  pecuniary  legacies.  Succession  Duty 
is  to  be  paid  on  such  proportion  of  the  legacies  as  falls  to  be 
satisfied  out  of  the  real  property  so  charged." 

As  to  persons  dying  on  or  after  the  1st  July,  1888,  legacies 
payable  out  of  or  charged  upon  real  estate,  or  the  proceeds 
thereof,  are  not  chargeable  with  Legacy  Duty  but  with 
Succession  Duty  (r). 

Although  where  under  the  doctrine  of  election  a  legatee 
surrenders  his  own  property  Legacy  Duty  is  not  payable  on 
the  personal  property  of  the  legatee  so  given  up,  yet  where  a 
testator  devises  his  own  real  estate  to  A.  and  bequeaths  A.'s 
personal  estate  to  B.,  formerly  Legacy  Duty,  and  now  Succession 
Duty,  is  payable  on  the  value  of  the  personal  estate  so  charged 


ip)  36  Geo.  III.  c.  52,  s.  21. 
iq)  39  Geo.  III.   c.    73 ;    and  see 
Finance  Act,  1894,  s.  16,  as  to  power 


to  remit  Estate  Duty. 

(r)  61  k  62  Vict.  c.  8.  s.  21  (r). 
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on  the  testator's  real  estate  («).  The  same  principle  applies 
and  duty  is  payable  where  a  sum  of  money  is  to  be  paid  by 
a  devisee  to  a  legatee  as  a  condition  of  the  devise  (t). 

Leasehold  property  is  chargeable  with  Succession  Duty  as  Leaseholds 
real  property  under  the  Succession  Duty  Act,  instead  of  with 
Legacy  Duty  (ti). 

*'  The  term  *  real  property  '  includes  all  freehold,  copyhold,  ''Real  pro 
customary,  leasehold,  and  other  hereditaments,  and  heritable 
property,  whether  corporeal  or  incorporeal,  in  Great  Britain 
and  Ireland  (except  money  secured  on  heritable  property  in 
Scotland),  and  all  estates  in  any  such  hereditaments"  (x). 

"The  term  'personal  property'  does  not  include  lease-  "Personal 
holds,  but  includes  money  payable  under  any  engagement,  ^' 

and  money  secured  on  heritable  property  in  Scotland,  and  all 
other  property  not  comprised  in  the  preceding  definition  of 
real  property  "  (y), 

**The  term  'property'  alone  includes  real  property  and  *» Property/* 
personal  property  "(2:). 

''The  term  '  trustee '  includes  an  executor  and  adminis-  "Trustee.** 
trator,   and  any   person    having  or  taking  on   himself  the 
administration  of  property  affected  by  any  express  or  implied 
trust. 

The  term   *  succession '  denotes  any  property  chargeable  "  Succession.*' 
with  duty  under  the  Act  16  &  17  Vict.  c.  51 "  (a), 

"Every  disposition  of  property,  by  reason  whereof   any  ^yhatdi8po- 
person  becomes  beneficially  entitled  to  any  property,  or  the  devolutions  of 
income  thereof,   upon    the    death    of    the    deceased,   either  ?I??55^T,^«_ 

'      ^  '  confer  succes  - 

immediately  or  after  any  interval,  either  certainly  or  con-  sions. 
tingently,  and  either  originally  or  by  way  of  substitutive 
limitation ;  and  every  devolution  by  law  of  any  beneficial 
interest  in  property,  or  the  income  thereof,  upon  the  death  of 
the  deceased,  to  any  other  person,  in  possession  or  expect- 
ancy, is  deemed  to  confer  on  the  person  entitled  by  reason 

(«)  Laurie  r.  Glutton,  (1851)  15  B.  («)  16  &  17  Vict.  c.  51,  83.  I,  19. 

131.  (.«)  Ibid.,  8.  1. 

(0  Att.-Gen.    r.  Wyndham,  (1862)  (y)  Ibid. 

1  Hurl.  &  C.   571  ;  and  see  Williams  (r)  Ibid. 

(10th  ed.)  1838,  n.  (0).  («)  Ibid. 


184 


EXECUTORS. 


Joint  tenants. 


Powers. 


Dower  and 
other  charges. 


lleservation 
of  any  benefit. 

Secret  trusts 
or  other 
evasions. 


Alienation  or 
sale  of  rever- 
sions. 


Proceeds  of 
sale  of  real 
property. 


Duty  a  first 
charge. 


of  any  sach  disposition,  or  devolution,  a  'succession':  and 
the  term  *  successor  '  denotes  the  person  so  entitled :  and  the 
term  *  predecessor '  denotes  the  settlor,  disponer,  testator, 
obligor,  ancestor,  or  other  person,  from  whom  the  interest 
of  the  successor  is  or  shall  be  derived  "  (t). 

''Joint  tenants,  taking  by  survivorship,  are  deemed 
successors  *'  (c). 

"  Powers    of    appointment,    when    executed,    confer    suc- 
cessions "  (rf). 

"Extinctions  of  determinable  charges,  such  as  dower, 
widow's  jointure,  rentcharges,  annuities,  and  other  charges, 
whether  of  income  or  principal,  confer  successions  "  (e). 

''  Dispositions,  accompanied  by  the  reservation  of  a  benefit 
to  the  maker,  confer  successions  "  (/). 

"  Dispositions  to  take  effect  at  periods  dependent  on 
death,  or  made  with  an  engagement,  secret  trust,  or  arrange- 
ment, or  made  for  evading  duty,  confer  successions  "  (g). 

"  If  reversionary  property,  expectant  upon  death,  be  vested 
by  alienation,  or  other  derivative  title,  in  any  person  other 
than  the  person  originally  entitled  under  the  before-mentioned 
dispositions  or  devolutions,  the  Succession  Duty  is  to  be  pay- 
able at  the  same  rate  and  time  as  if  no  such  alienation  had 
been  made,  or  derivative  title  created  "  (h). 

"  Succession  Duty  is  payable  in  respect  of  successions  to 
real  and  personal  property  passing  upon  the  death  of  the 
deceased,  and  in  respect  of  charges  on  real  property  made 
by  the  deceased,  whether  in  exercise  of  any  power  or  otherwise, 
and  on  the  proceeds  of  sale,  or  principal  value  of  real  pro- 
perty directed  to  be  sold  by  the  Will  of  the  deceased,  or  sold 
under  a  power  contained  in  such  Will,  whether  given  by  way 
of  annuity  or  iaany  other  form  "  (i). 

"  The  duty  on  a  succession  to  real  or  leasehold  property 


{b)  Sect.  2. 

(f)  Sect.  3. 

(/f)  Sect.  4. 

le)  Sect.  5. 

(/)  Sect.  7. 

(<7)  Sect.  8,  but  see  jwH,  p.  190  as  to 


the  rate  of  duty  where  there  is  a 
secret  trust. 

(/O  Sect.  15,  and  see  Williams  (lOth 
ed.)  1809. 

(/)  Sect,  4,  and  see  Williams  (10th 
ed.)  1794,  1802. 
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is  a  first  charge  on  the  interest  of  the  successor  in  the  pro- 
perty ;  and  the  successor  and  trustee,  &c.,  are  accountable  for 
its  payment "  {k). 

"  The  duties  on  successions  to  personal  property,  charges  Mode  of  pay- 
on  real  property,  and  to  money  from  the  sale  of  real  pro- 
2)erty  under  any  trust  for  sale,  are  to  be  paid  in  the  same 
manner  as  the  duties  on  legacies." 

"  Where  the  successor  is  competent  to  dispose  of  the  real  Real  property 

■,..,.  .  •ii  •     xi.  •       which  sac- 

property  comprised   in  his  succession,  withm  the  meaning  lessor  is  com- 

of  s.  22  (2)  (a)  of  57  &  68  Vict.  c.  30,  the  value  for  the  purpose  §ff  °^  ^f^ 

of  Succession  Duty  is  the  principal  value  of  the  property,  after 

deducting  the  Estate  Duty  payable  in  respect  thereof  on  the 

said   death  and   the  expenses,  if  any,  properly  incurred  of 

raising   and   paying   the  same,  and    the  duty  is  a  charge 

thereon,  and   is  payable  by  the  same  instalments  as  Estate 

Duty  on  real  property,  with   interest   at  the  rate  of  3   per 

cent,  per  annum,  from  the  expiration  of  twelve  months  after 

the  date  on  which  the  successor  became  entitled  in  possession 

to  his  succession  or  to  the  receipt  of  the  income  and  profit 

thereof.     The  principal  value  is  to  be  ascertained  in  the  same 

way  as  for  Estate  Duty.     See  the  Form  A — 2  issued  to  the 

executor  with  the  Foi*m  of  Inland  Revenue  affidavit." 

''  By  s.  22  (2)  (a)  of  the  same  Act  a  person  shall  be  deemed 
competent  to  dispose  of  property  if  he  has  such  an  estate  or 
interest  therein,  or  such  general  power  as  would,  if  he  were 
sui  jaiis,  enable  him  to  dispose  of  the  property,  including  a 
tenant  in  tail  whether  in  possession  or  not ;  and  the  expres- 
sion *  general  power '  includes  every  power  or  authority 
enabling  the  owner  or  other  holder  thereof  to  appoint  or 
dispose  of  property,  as  he  thinks  fit,  whether  exerciseable  by 
instrument  inte^'  vivos  or  by  Will  or  both." 

"  W^here  the  successor  is  not  competent  to  dispose  of  the  Real  property 

1  .  •     J    •     I  •  •  'xi^  •     i.i_  •        which  sue- 

real  property  comprised  m  his  succession  withm  the  meaning  ^^^ssor  is  rwt 

of  57  &  58  Vict.  c.  30  his  interest  is  considered  as  an  annuity,  ^-g^Pg^®"/  ^"^ 

equal  to  the  annual  value  for  his  life  or  for  any  lesser  period 

during  which  he  shall  be  entitled  thereto,  and  the  value  of 

(*)  Sect.  42.  . 
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such  annuity  is  calculated  by  the  tables  annexed  to  the 
Succession  Duty  Act,  and  the  duty  chargeable  thereon  is  pay- 
able by  eight  equal  half-yearly  instalments,  the  first  to  be 
paid  twelve  months  next  after  the  successor  shall  have  become 
entitled  to  the  beneficial  enjoyment,  and  the  seven  following 
instalments  at  half-yearly  intervals  of  six  months  each,  from 
the  day  when  the  first  instalment  becomes  due,  or  at  the 
option  of  the  successor,  by  two  equal  moieties,  whereof  the 
first  moiety  shall  be  paid  by  four  equal  yearly  instalments, 
the  first  of  such  instalments  to  be  paid  at  the  expiration  of 
twelve  months  next  after  the  successor  shall  have  become 
entitled  to  the  beneficial  enjoyment  of  the  real  property  in 
respect  whereof  the  same  shall  be  payable,  and  the  three 
following  instalments  at  yearly  intervals  to  be  computed  from 
the  day  on  which  the  first  instalment  shall  have  become  pay- 
able ;  and  the  second  moiety  shall  be  paid  on  the  day  for 
payment  of  the  last  instalment  of  the  first  moiety,  or,  if  not 
so  paid,  shall  be  payable  by  four  equal  yearly  instalments, 
with  interest  at  the  rate  of  three  pounds  per  centum  per 
annum  from  such  last-mentioned  day  on  so  much  of  the 
second  moiety  as  shall  for  the  time  being  remain  unpaid,  the 
first  of  such  instalments,  with  the  interest,  to  be  paid  at  the 
expiration  of  twelve  months  from  that  day." 

**  If  a  successor,  not  competent  to  dispose  by  Will  of  a  con- 
tinuing interest  in  the  property,  die  before  all  the  eight  half- 
yearly  instalments  be  due,  the  remaining  payments  cease ;  or, 
in  the  event  of  his  exercising  his  option  to  pay  by  two  equal 
moieties,  and  dying  before  the  day  for  payment  of  the  last 
instalment  of  the  first  moiety  of  duty,  the  duty  is  reduced  by 
so  much  as  would  have  ceased  to  be  payable  if  the  duty  had 
been  payable  by  eight  half-yearly  instalments  '*  (Z). 

''  But  in  the  case  of  a  successor  who  shall  have  been  com- 
petent to  dispose  by  Will  of  a  continuing  interest  in  the 
property,  the  instalments  of  duty  unpaid  at  his  death  do  not 
cease  to  be  payable  "  (m). 

**  In  estimating  the  annual  value  of  lands  used  for  agricul- 

(/)  Sect.  21 ;  51  Vict.  c.  8,  s.  22.  (/;/)  57  &  58  Vict.  c.  30,  s.  18. 
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tural  purposes,  houses,  buildings,  tithes,  teinds,  rentcharges, 
and  other  property  yielding  or  capable  of  yielding  income  not 
of  a  fluctuating  character,  an  allowance  will  be  made  of  all 
necessary  out-goings  *'  (n). 

"The  Succession  Duty  for  timber  (not  being  coppice  or  Timber. 
underwood,  yielding  profit  yearly),  is,  where  the  duty  is  not 
payable  upon   the  principal  value,  to  be  paid  upon  sales 
exceeding  £10  yearly.    The  whole  duty  may  be  commuted  "  (o). 

Duty  is  only  chargeable  under  s.  28  in  respect  of  timber 
sold,  and  does  not  attach  to  growing  trees  sold  with  the  pro- 
perty. It  does  not  extend  to  the  sale  moneys  of  timber  from 
trees  which  were  not  growing  upon  the  property  when  the 
successor  became  beneficially  entitled  in  possession. 

"  The  Succession  Duty  on  advowsons,  when  sold,  is  payable  Advowsons. 
on  the  purchase  money  "  (p). 

"  Where  property  is  subject  to  lease,  and  a  further  lease  is  Fines  on 
made.  Succession  Duty  is  payable  on  fine,  &c  *'(q).  leases,  &c. 

"  The  yearly  value  of  any  manor,  opened  mine,  or  other  Manors, 
real  property  of  a  fluctuating  yearly  income,  is  to  be  calculated  otherfluctuat- 
upon  an  average  of  past  profits  or  income  as  shall  be  agreed  ^°^  incomes, 
upon ;  but  where  the  circumstances  do  not  admit  of  such 
agreement  recourse  is  to  be  had  to  a  per-centage  upon  the 
saleable  value  "  (r), 

"  Sums  charged  on  real  property,  and  money  from  the  charges  on 
fiale  of  real  property  under  any  trust  for  sale,  are  chargeable  and  money  ^ 
with  duty  as  successions  to  personal  property  "  (s).  ![aiethereof 

**  The  regulations  for  the  payment  of  duty  on  legacies 
apply  to  successions  to  personal  property." 

"  No  allowance  is  to  be  taken  lor  any  incumbrance  created  Allowance  of 
or  incurred  by  the  successor,  but  allowance  may  be  taken  for  brances. 
all  other  incumbrances.      Against  real  property,   only  the 
annual  interest  of  the  incumbrance  is  to  be  deducted  "  (t). 

"  Where  the  Succession  Duty  is  payable  upon  the  principal 

(;*)  16  &  17  Vict.  c.  51,  s.  22.  (r)  Sect.  26. 

<o)  Sect.  23.  (*)  Sect.  29. 

ip)  Sect.  24.  (0  Sects.  34,  35. 
iq)  Sect.  25. 
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value,  the  capital  of  the  incumbrances,  including  the  capital- 
ised value  of  terminable  charges,  can  be  deducted." 

*'  Accountable  persons  are  to  give  notice  of  successions  to 
the  Commissioners  of  Inland  Bevenue  or  their  officers,  at  the 
time  of  the  first  payment,  delivery,  retainer,  satisfaction,  or 
other  discharge  of  personal  property,  or  any  part  thereof,  to 
or  for  the  successor  or  any  person  in  his  right ;  and  in  the 
case  of  real  property  when  duty  shall  first  become  payable ; 
and  deliver  a  full  and  true  account  of  the  properly,  for  the 
duty  whereon  they  shall  respectively  be  accountable,  and  of  the 
value  thereof,  and  of  the  deductions  claimed,  together  with  the 
names  of  the  successor  and  predecessor  and  their  relation  to 
each  other,  and  all  such  other  particulars  as  shall  be  necessary 
or  proper  to  ascertain  the  duties  fully  and  correctly  "  (tt). 

''  The  penalty  for  not  giving  notice  or  delivering  an  account, 
is,  for  every  month  of  delay,  £10  per  cent,  upon  duty  calculated 
as  if  payable  at  the  rate  of  £1  per  cent"  (r). 

*'  All  Legacy  and  Succession  Duties  can  be  paid  p^sonally, 
or  by  an  agent,  at  the  Estate  Duty  Office,  Somerset  House, 
where  also  the  proper  foims  can  be  obtained." 

''  Executors,  trustees,  or  their  agents  residing  in  the 
country,  will  be  supplied  with  the  necessary  forms  on  apply- 
ing to  the  Collector  of  Inland  Bevenue,  or  at  any  Post  Office 
issuing  money  orders.  When  the  forms  are  properly  filled  up 
they  should  be  transmitted  by  post,  addressed '  The  Secretary^ 
Estate  Duty  Office,  Somerset  House,  London,  W.C.,'  for 
examination,  and  when  the  receipts  and  accounts  are  found  to  be 
correct,  instructions  for  the  payment  of  the  duty  will  be  given." 

The  Forms  in  use  are : — 


(Legacy  Duty.) 

No.  1. — For  specific  and  pecuniary  legacies.  For  sharea 
of  residue,  where  the  amount  of  the  residue  haa 
been  arrived  at  by  a  general  account  on  the  Form 
No.  8,  and  (in  duplicate)  for  an  account  supple- 
mental to  that  account. 


(«)  Sect.  4o. 


(r)  Sect  46. 
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No.  2. — For  instalments  of  Legacy  Duty  on  annuities. 
No.  8. — (In  duplicate.) — For  general  residuary  accounts. 

(Succession  Duty.) 

No.  1. — ^For  pecuniary  legacies. 

No.  4. — (In  duplicate.) — For  personal  property  (includ- 
ing settled  funds,  money  charged  upon  or  arising 
from  the  sale  of  real  property,  and  the  proceeds  of 
sale  of  church  patronage)  where  the  property  is  at 
once  taken  absolutely,  or  by  different  persons  in 
succession,  all  liable  to  duty  at  the  same  rate,  and 
the  duty  is  chargeable  upon  the  capital. 

No.  5. — (In  duplicate.) — For  personal  property  chargeable 
by  way  of  annuity,  including  annuities  charged 
upon  real  estate* 

No.  6. — (In  duplicate.) — For  real  property,  including  lease- 
holds, taken  for  life. 

No.  6-1. — (In  duplicate.) — For  real  property,  including 
leaseholds,  where  the  successor  is  competent  to 
dispose  of  the  property  within  the  meaning  of 
57  &  58  Vict.  c.  80. 

No.  7. — For  the  second  and  subsequent  instalments  of 
Succession  Duty  on  real  and  personal  property  (to 
follow  the  Form  No.  6). 

No.  7-1.— Ditto  (to  follow  the  Form  No.  6-1). 

No.  8. — (In  duplicate.) — ^For  the  proceeds  of  sale  or  prin- 
cipal value  of  real  property  directed  to  be  sold  or 
sold  under  a  power. 

No.  9. — (In  duplicate.)— For  the  cesser  of  terminable 
charges  upon  real  property  where  the  successor 
is  NOT  "  competent  to  dispose.^* 

No.  10. — (In  duplicate.) — For  the  proceeds  of  sale  of 
timber. 

Bates  of  Duty  payable  on  Legacies,  AnnuitieSy  and  Residues. 

"  Every  pecuniary  legacy  or  residue,  or  share  of  residue, 
although  not  of  the  amount  or  value  of  £20,  is  chargeable 
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Bate  of  duty. 


with  duty  by  the  44  Vict-  cap.  12,  sec.  42.  Where  the  whole 
of  the  personal  property  does  not  amount  to  £100  no  Legacy 
Duty  is  chargeable  (43  Vict.  cap.  14,  sec.  18.)." 

The  following  are  the  rates  of  duty  and  in  filling  up  the> 
legacy  receipts,  and  the  declaration  in  the  residuary  account,, 
the  consanguinity  or  description  of  the  legatee  or  annuitant 
mvst  he  in  the  following  words  of  the  Act : — 


Brothers  and  sisters  of  the  deceased,  or  their  descendants 
Brothers  and  sisters  of  the  father  or  mother  of  the  deceased,  or 

their  descendants  ... 
Brothers  and  sisters  of  a  gran^lfather  or  grandmother  of  the 

deceased,  or  their  descendants 

Persons  in  any  other  degree  of  collateral  consanguinity,  or 

strangers  in  blood  to  the  deceased        


£3  per  cent. 

£5  per  cent. 

£6  per  cent. 

£10  per  cent. 


Husband  or 
wife  of 
deceased  or 
of  legatee. 


Title  under  a 
secret  trust. 


''The  husband  or  wife  of  the  .deceased  is  not  chargeable 
with  duty.  A  legatee,  whose  husband  or  wife  is  of  nearer 
relationship  to  the  deceased,  is  chargeable  with  duty  at  the 
rate  at  which  such  husband  or  wife  would  be  chargeable. 
Belations  of  the  husband  or  wife  of  the  deceased  are  charge- 
able with  duty  at  £10  per  cent,  unless  themselves  related  in 
blood  to  the  deceased." 

It  is  material  to  point  out  that  where  there  is  a  secret 
trust,  or  where  there  is  a  right  created  by  a  personal  confidence 
reposed  by  a  testator  in  any  individual,  the  breach  of  which 
confidence  would  amount  to  fraud,  the  title  of  the  party  claim- 
ing under  the  secret  trust,  or  claiming  by  virtue  of  that 
personal  confidence,  is  a  title  dehois  the  Will,  and  which 
cannot  be  correctly  termed  testamentary  (rr).  The  rate  of 
duty  depends  on  the  consanguinity  of  the  legatee,  therefore 
by  such  a  secret  trust,  or  personal  confidence,  the  parties  may 
escape  from  payment  of  duty  altogether,  or  very  nearly  so, 
by  a  testator  giving  the  property  to  his  wife  (in  which  case 
there  is  no  duty  payable)  or  to  a  child  (in  which  case  the  duty 
is  only  1  per  cent.),  although  it  may  really  be  intended  to  give 
it  to  strangers  in  blood  {x). 


(rt?)  Cullen  r.  Att.-Gen.,  (1866)  L.  R. 
1  H.  L.  190,  per  Ld.  Westbury. 


(x)  I  bid.  J  see  per  Ld.  Cran  worth. 
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"  Persons  paying  or  receiving  any  legacy,  residue  or  share  Penalties. 
of  residue  liable  to  duty,  without  taking  or  signing  the  proper 
receipt  for  the  same,  will  be  subject  to  a  penalty  of  £10  per 
cent,  on  the  amount  or  value  of  such  legacy,  residue,  or  share 
of  residue"  (y). 

**  Every  legacy  receipt  must  be  dated  on  the  day  of  sign- 
ing, and  the  duty  thereon  paid  within  twenty-one  days  from 
the  date  thereof,  under  a  penalty  of  £10  per  cent,  on  the 
amount  of  the  duty ;  and  if  the  duty  shall  not  be  paid  within 
three  months  from  the  date  of  the  receipt,  a  penalty  will  then 
be  incurred  of  £10  per  cent,  on  the  amount  or  value  of  the 
legacy  '*  {z). 

'  "  The  Commissioners  of  Inland  Revenue  cannot  under  any 
circumstances  stamp  a  receipt  on  which  the  duty  shall  not  be 
paid  within  twenty-one  days  from  the  date,  unless  the  penalty 
incurred  be  also  paid  ''  (a). 

Rates  of  Duty  payable  on  Successions  to  Real  and  Personal 
Property^  Charges  on  Real  Propeiiy^  and  Money  derived 
Jrom  the  Sale  of  Real  Property. 

"  Every  succession,  although  the  value  thereof  shall  be  less 
than  £20,  is  chargeable  with  duty  by  52  Vict.c.  7,  s.  10(2)." 

''  Where  the  whole  succession  or  successions  derived  from 
the  same  predecessor  upon  any  death  shall  not  amount  in 
money  or  principal  value  to  £100  no  Succession  Duty  is 
chargeable  (16  &  17  Vict.  c.  51,  s.  18.)." 

The  following  are  the   rates  of  duty  and  in  filling  up  Hate  of  duty. 
accounts  the  consanguinity  or  description  of  the  successors 
must  be  in  the  following  words  of  the  Act : — 


Brothers  and  sisters  of  the  predecessor  or  their  descendants  ... 
Brothers  and  sisters  of  the  father  or  mother  of  the  predecessor 

or  their  descendants 
Brothers  and  sisters  of  a  grandfather  or  grandmother  of  the 

predecessor  or  their  descendants 


Persons  of  more  remote  consanguinity  or  strangers  in  blood  ...     £10  per  cent. 


£3  per  cent. 
£5  per  cent 
£6  per  cent. 


(y)  36  Geo.  III.  c  62,  s.  28,  and  see  (z)  Sect.  29. 

ante,  p.  179.  (a)  Sect.  30 
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Husband  or  "  The  husband  or  wife  of  the  predecessor  is  not  chargeable 

decessor  or  of  with  duty ;  and  a  successor,  whose  husband  or  wife  is  of 

successor 

nearer  relationship  to  the  predecessor,  is  chargeable  with 
duty  at  the  rate  at  which  such  husband  or  wife  would  be 
chargeable.  The  relations  of  the  husband  or  wife  of  the 
predecessor  are  chargeable  with  duty  at  dBlO  per  cent.,  unless 
themselves  related  in  blood  to  the  predecessor." 
Lineal  issue  '*  Lineal  issue  and  lineal  ancestors  of  the  predecessor  are 

ancestors.        exempt  from  the  1  per  cent.  Legacy  or  Succession  Duty,  which 
would  otherwise  be  chargeable,  where  the  property  passes 
under  the  deceased's  Will  or  intestacy  or  under  his  disposi- 
tion or  any  devolution  from  him,  or  under  any  other  dis- 
position, under  which  respectively  Estate  Duty  under  57  &  58 
Vict.  c.  80  has  been  paid." 
Net  value  not         "When  the  net  value  of  the  property,  real  and  personal, 
SVJooo!"^        1^  respect  of  which  Estate  Duty  under  57  &  58  Vict.  c.  80  is 
payable  on  the  death  of  the  deceased,  exclusive  of  property 
settled  otherwise  than  by  the  Will  of  the  deceased,  does  not 
exceed  £1 ,000,  and  the  Estate  Duty  thereon  has  been  properly 
paid,  no  Legacy  or  Succession  Duty  is  payable  under  the  Will 
or  intestacy  of  the  deceased  in  respect  thereof." 
How  duty  to  ''  Money  should  not  be  remitted  until  the  proper  accounts 

i^^^^-  have  been  delivered  by  the  parties,  and  the  amount  payable 

and  the  mode  of  payment  have  been  notified  to  them." 

**  The  liability  to  account  for  and  pay  duty  in  no  way 
depends  upon  application  being  made  by  the  commissioners." 
Interest  on  "  Interest,  at  the  rate  of  £8  per  cent,  per  annum,  must  be 

arr^r.^  added  on  all  duties  in  arrear.    (59  &  60  Vict.  c.  28,  s.  18.)  " 

Certificate  of  Sect.  12  of  48  Vict.  c.  14  provides  that  "  When  an  executor, 

f rom  *^abiiitv  administrator  or  trustee  shall  have  given  notice  in  writing  to 
to  legacy  or     jj^g  Commissioners  of  Inland  Eevenue  for  any  claim  to  Legacy 

succession  "^  .        . 

duty  on  dis-     Duty  or  Succession  Duty  in  respect  of  any  fund  in  his  hands 
iund.  which  he  intends  to  distribute,  and  shall  have  delivered  to  the 

commissioners  all  particulars  which  they  may  require  in  order 
to  ascertain  the  existence  and  extent  of  any  such  claim,  he 
shall  be  at  liberty  to  distribute  the  fund  amongst  the  parties 
entitled  thereto,  after  satisfaction  of  any  claims  to  duty  made 
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by  the  commissioners,  and  shall  be  entitled  to  receive  from 
them  a  certificate  discharging  him  from  his  liability  to  any 
duty  in  respect  of  the  fund.  Such  certificate  shall  not  in  any 
way  affect  the  liability  of  any  person  other  than  the  person  in 
whose  favour  it  is  expressed  to  be  given." 

Sect.  14  of  52  &  53  Vict.  c.  7  provides  that  "  No  person  No  liability 
shall  under  a  testamentary  document  admitted  to  probate,  or  from  settle- 
under  letters  of  administration,  or  under  a  confirmation,  be  ^count 
liable  for  payment  of  any  Legacy  or  Succession  Duty,  or  duty 
imposed  by  this  Act,  after  the  expiration  of  six  years  from  the 
date  of  the  settlement  of  the  account  in  respect  of  which  the 
duty  is  payable,  where  such  account  was  in  all  respects  a  full 
and  true  account  and  contained  all  the  facts  material  to  be 
known   by  the  Commissioners   of   Inland    Revenue  for  the 
ascertainment  of  the  rate  and  amount  of  duty ;  and  no  trustee 
executor,  or  administrator  shall,  after  the  expiration  of  such 
six  years,  be  liable  to  such  duty  if  it  is  proved  to  the  satis- 
faction of  the  commissioners  that  the  account  rendered  was 
correct  to  the  best  of  his  knowledge,  information,  and  belief." 

All  information  furnished  to  the  commissioners  for  revenue  Disclosure  of 
purposes  is  confidential.     Copies  of  affidavits  or  accounts  are  affidavits  and 
supplied   to   the  parties   who   delivered   them,   or  to    their  »<5counta. 
solicitors  applying  on  their  behalf,  but  not  to  other  persons 
without  the  written  consent  of  such  parties,  or,  if  they  are 
dead,  the  written  consent  of  their  legal  personal  representa- 
tives (b) . 

The  practice  of  the  commissioners  is  to  decline  to  produce  Prodaction  on 
documents  relating  to  revenue  matters  on  subpoena  unless  the  documents, 
judge  at  the    trial   should  think  any  particular    document 
ought,  in  the  interest  of  justice,  to  be  produced  (e). 

The  commissioners  may  refuse  to  produce  documents  on 
the  ground  that  to  do  so  would  be  prejudicial  to  the  public 
service  (d). 

(J)  Williams  (lOthed.)  1762.  Revenue,  (1897)  36  So.  L.  R.  340;  3 

(0  Ihid,  Tax.  Cas.  598. 

(rf)  Brown's     Trustees    r.    Inland 
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Sect.  1. — Of  the  Time  of  Vesting, 

As  the  interest  of  an  executor  in  the  estate  of  the  deceased 
is  derived  exclusively  from  the  Will  it  vests  in  him  from  the 
moment  of  the  testator's  death. 

On  the  other  hand  an  administrator  derives  his  title  wholly 
from  the  Court ;  he  has  none  until  the  letters  of  administra- 
tion are  granted,  and  the  property  of  the  deceased  vests  in  him 
only  from  the  time  of  the  grant  (a). 

By  21  &  22  Vict.  c.  96,  s.  19,  "  From  and  after  the  decease 
of  any  person  dying  intestate  and  until  letters  of  administra- 
tion shall  be  granted  in  respect  of  his  estate  and  effects,  the 
personal  estate  and  effects  of  such  deceased  person  shall  be 
vested  in  the  Judge  of  the  Court  of  Probate  for  the  time  being 
in  the  same  manner  and  to  the  same  extent  as  heretofore  they 
vested  in  the  Ordinary." 

All  moveable  goods,  though  in  many  different  and  distant 
places,  vest  in  the  executor  in  possession  presently  upon  the 
testator's  death ;  for  it  is  a  rule  of  law,  that  the  property  of 
personal  chattels  draws  to  it  the  possession.  But  it  is  other- 
wise of  things  immoveable,  as  leases  for  years  of  land  or 
houses ;  for  of  these  the  executor  or  administrator  is  not 
deemed  to  be  in  possession  before  entry  (&).  But  a  reversion 
of  a  term,  which  the  testator  granted  for  part  of  the  term,  is 
in  the  executor  immediately  by  the  death  of  the  testator  (c). 

For  particular  purposes  the  letters  of  administration  relate 
back  to  the  time  of  the  death  of  the  intestate  {d). 


(a)  Williams  (10th  ed.)  4G7,  468  ; 
Woolley  r.  Clark,  (1822)  6  B.  &  Aid. 
744. 

(i)  Williams  (10th  ed.)  472,  473. 


(c)  Prattle  r.   King,  (1681)  Sir  T. 
Jones'  Rep.  169. 

(d)  See  ante^  p.  96,  as  to  what  an 
administrator  may  do  before  grant. 
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Thus,  an  administrator  may  have  an  action  of  trespass  (e)  in  actions  for 
or  trover  for  the  goods  of  the  intestate  taken  by  one  before  the  trover ; 
letters  granted  unto  him  ;  otherwise  there  would  be  no  remedy 
for  the  wrong  done  (/). 

So  the  grant  of    administration  will  have  the  effect  of  in  actions  on 

covcnantfl  in 

vesting  leasehold  property  in  the  administrator  by  relation,  so  leases ; 
as  to  enable  him  to  bring  actions  in  respect  of  that  property 
for  all  matters  affecting  the  same  subsequent  to  the  death  of 
the  intestate,  and  so  as  to  render  him  liable  to  account  for 
the  rents  and  profits  of  it  from  the  death  of  the  intestate  (g). 

So  where  a  person,  acting  on  behalf  of  tlie  intestate's  in  actions  on 

,     -  ...  contracts, 

estate,  enters  into  a  contract  before  grant  of  administration, 
on  letters  of  administration  being  granted  to  him  the 
administration  will  have  relation  back,  so  as  to  entitle  him  as 
administrator  to  sue  upon  it  {h). 

But  this  doctrine  of  relation  back  on  the  grant  of  adminis-  The  relation 

DACic  must  be 

tration  would  seem  to  apply  only  where  it  is  for  the  benefit  of  for  the  benefit 
the  estate,  and  to  enable  the  administrator  to  sue  for  its  o^^^®  estate, 
protection  (i). 

In  Re  Watson  (j)  it  was  stated  by  Wills,  J.,  to  be  a  principle 
of  law  that  where  work  is  done  on  the  credit  of  the  estate  by 
the  order  of  one  who  afterwards  obtains  administration  and 
ratifies  the  contract,  the  estate  is  bound  if  the  work  done  is 
for  the  benefit  of  the  estate.  In  that  case  however  the 
administrator  refused  to  ratify  work  done  by  a  solicitor  relat- 
ing to  the  estate  before  the  grant  of  administration,  and  it  was 
held  the   solicitor  could    not    recover.     This    decision  was  Doubtful 

\i^hethep  ad— 

afl&rmed  on  appeal  (fc),  but  Lord  Esher,  M.R.,  doubted  whether  ministrator 
the  administrator,  after  he  became  administrator,  and  so  was  ^r  contract 
acting  in  the  interests  of  other  persons,  could  have  ratified  a  so  as  to  render 

^ne  estate 

prior  contract  made  with  himself;  and  Lindley,  L.J.,  said,  "We  liable. 

{e)  Tharpe  r.   Stallwood  (1843)  12  EUenborough. 

L.  J.   (N.  S.)  (C.  P.)  241,  where  all  (A)  Bodger    r.   Arch,     (1854)     10 

the  authorities  are  considered.  Exch.  333 ;    and  see  also  Foster  r. 

(/)  Long  r.  Hebb,  (1652)  Sty.  341 ;  Bates,  uH  sup. 

Fosterr.  Bates,  (1843)  12  M.&W.  226,  (i)  Morgan  r.  Thomas,  (1853)  17 

233  ;  and  see  Williams  (10th  ed.)  469.  Jar.  283. 

(g)  See  Rex  v.  Horsley  (Inhabitants  Q)  (1886)  18  Q.  B.  D.  116. 

of),  (1807)  8  East,  405,  410,  per  Ld.  (A)  19  Q.  B.  D.  234. 

O  2 
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have  not  to  determine  whether  if  the  administrator  had 
decided  to  pay  these  costs  he  could  have  recovered  them  from 
the  estate." 

There  is  no  general  equitable  principle  that  where  a  person 

takes  property  on  which  labour  has  been  expended  and  gets 

the  benefit  of  that  labour  he  must  pay  for  it  (l) ;  and  there  is 

certainly  no  rule  of  law  or  principle  of  equity  which  obliges 

the  administrator  to  pay,  as  administrator,  for  work  which  he 

has  not  ordered  and  which  has  not  been  done  for  him  (m). 

As  to  real  It  would   seem  that   as  to  real    estate    coming   within 

S^tete,         the  operation  of  the  Land  Transfer  Act,  1897  (60  &  61  Vict. 

until  grant      ^^  ggx  g^  j  j^  ^^^^  absence  of  and  until  the  constitution  of  a 

it  vests  in  /  >  > 

heir-at-law.      personal  representative  of  the  deceased  the  legal  estate  will 
The  grant        devolve  on  the  heir-at-law  (n)  ;  and  that  upon  administration 

vAfitfl  it  m 

administra-      being  taken  out,  the  grant  will  have  the  effect  of  vesting  the 
^^'  ^*x!l  "^^*  land  in  the  administrator  by  relation,  so  as  to  enable  him  to 

to  sue  for  •'  ' 

matters  bring  actions  in  respect  of  that  property  for  matters  affecting 

suDseQueuv 

to  death.  the  same  subsequent  to  the  death  of  the  mtestate  (o). 
Right  legally         But  the  relation  back  shall  not  divest  any  right  legally 

mea^ime  not  vested  in  another  between  the  death  of  the  intestate  and  the 

divested  by  commission  of  administration ;  for  instance,  an  execution  sued 

relation  back. 

out  on  the  goods  of  the  tenant  of  an  intestate  landlord  before 
grant  of  administration  has  priority  to  the  administrator's 
right  on  his  appointment  to  a  year's  rent  under  8  Anne 
c.  17  (i>). 
:no  right  of  Although  on  the  grant  of  letters  of  administration  the 

taction  accrues  administrator  is  entitled  to  all  the  rights  which  the  intestate 

to  administra-  ^  ,  ^        ^ 

tor  until  had  at  the  time  of  his  death  vested  in  him,  }'et  no  right  of 

^^°  '  action  accrues  to  the  administrator  until  he  has  obtained  the 

Effect  on  grant.     Consequently  in  an  action  for  wrongful  conversion  {q), 

statute  of  or  in  an  action  on  a  bill  of  exchange  payable  to  but  accepted 

Limitations.  ©    r  j  r 

(0  See  Be    English  and  Colonial  Goods  of  Pryse,  [1904]  P.  301,305. 

Produce  Co.,  Ltd..  [1906]  2  Ch.  435.  OO  Waring  r.  Dewbury,  (1717)  Gilb. 

(wi)  i?/J  WatHon,  (1887)  19  Q.  B.  D.  Eq.   Rep.   223;    Williams   (lOth   etl.) 

234,  236,  per  Ld.  Esher,  M.R.  471. 

(n)  See  per  North,  J.,  in  John  r.  (r/)  Pratt  r,  Swaine,(1828)8  B.  A:C. 

John,  [1898]  2  Ch.  573,  576.  285. 

(p)  See  per  Stirling,   LJ.,  In  the 
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after  the  death  of  the  deceased  (r),  the  Statute  of  Limitations 
begins  to  run  from  the  date  of  administration,  and  not  from 
the  day  of  the  wrongful  conversion  of  the  goods  of  the 
deceased  or  the  day  of  payment  of  the  bill. 

But  the  Stat.  8  &  4  Will.  IV.  c.  27  ("  An  Act  for  the  limitation 
of  actions  and  suits  relating  to  real  property  and  for  simplifying 
the  remedies  for  trying  the  rights  thereto ''),  s.  6,  enacts  that 
**  for  the  purposes  of  this  Act  an  administrator  claiming  the 
estate  or  interest  of  the  deceased  person  of  whose  chattels  he 
shall  be  appointed  administrator,  shall  be  deemed  to  claim  as  if 
there  had  been  no  interval  of  time  between  the  death  of  such 
deceased  person  and  the  grant  of  the  letters  of  administra- 
tion." This  section  appUes  to  an  administrator  claiming  a 
chattel  interest  in  land(<),  and  to  cases  arising  under  s.  40  as 
well  as  to  cases  arising  under  the  earlier  part  of  the  Act  (t), 
but  not  to  any  claim  not  within  the  purposes  of  the  Act. 

Sect.  2. — Of  the  Quality  of  the  Estate. 

The  interest  of  an  executor  or  administrator  in  the  goods  interest  of 
of  his  testator  or  intestate  is  not  the  same  as  in  his  own  admln?^  ^^ 
goods ;    the  reason  given  is,  that  he  has  them  not   in  his  stratormereiy 

.  ,  ,  to  minister 

own  right  but  in  the  right  of  another;  that  ''bylaw  he  is  auddis- 

but   the  minister    and    dispenser  and   distributor  of .  these 

goods  "  (m)-     Consequently  writs  of  execution  upon  judgments  Consequent 

■  effect  * 

against  executors  are  to  levy  so  much  of  the  goods  of  the  on  writs  of 
testator  in  his  hands  to  be  administered  ;  considering  them,  in  execution 

'  °  '  upon  judg- 

his  hands,  still  as  the  testator's.    And  the  goods  of  a  testator  ments ; 
in  the  hands  of  his  executor  cannot  be  seized  in  execution  of  a 
judgment  against  the  executor  in  his  own  right  (r).     So  if  the  in  making 
executor  die  intestate,  or  on  the  death  of  an  administrator,  the  ^^/*^,f 
goods  of  his  testator,  or  intestate,  vest  not  in  his  administra- 
tor,  but  in   the  administrator  de  bonis  non  of  the  original 
testator  or  intestate  (x).    And  even  before  the  stat.  88  &  84  in  cases  of. 

felony  or 
(r)  Murray  t?.  East  India  Co.,  (1821)  (w)  9  Rep.  88  b;  Winter,  Off.  Kx.    treason. 

5  B.  &  Aid.  204.  192  (14th  ed.). 

(0  He  Williams,  (1886)34  C.  D.  658.  (r)  Farr  r.  Newman,  (1792)  4  T.  R. 

(0  -ii^  Bonsorand  Smith's  Contract,      621. 

(1884)  34  C.  D.  558  in  note.  (ar)  See  ante,  p.  117. 
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Vict.  c.  28,  if  he  committed  felony,  or  treason,  although  he 
forfeited  his  own  goods,  yet  those  which  he  had  as  executor  or 
administrator  were  not  forfeited  (y). 

Where  an  executor  carries  on  a  business  under  the  direc- 
tions contained  in  the  Will  of  the  testator,  and  in  that 
character  contracts  a  debt,  the  debt  is  one  for  which  an  action 
must  be  brought  against  the  executor  personally,  for  which 
judgment  must  be  obtained  de  bonis  propriis  of  the  executor, 
and  no  action  can  be  successfully  brought  against  the  executor 
as  executor,  and  no  execution  can  be  had  de  bonis  testatoris, 
since  the  debt  was  not  the  debt  of  the  testator.  The  right  of 
the  executor  to  indemnity  out  of  the  assets  of  the  testator,  and 
of  the  creditor  to  stand  in  his  place  to  that  extent,  is  another 
matter  (z). 

But  lapse  of  time  and  an  enjoyment  of  the  assets  in  a 
manner  inconsistent  with  the  trusts  of  the  Will,  coupled  with 
the  consent  of  the  beneficiaries,  may,  however,  raise  an  infer- 
ence of  a  gift  of  the  assets  by  them  to  the  executor  and  entitle 
his  judgment  creditor  to  take  them  in  execution  (a). 

A  similar  inference  may  be  drawn  from  the  conduct  of  the 
testator's  creditors  to  the  executor,  so  as  to  preclude  them 
restraining  a  creditor  of  the  executor  from  selling  the  testator's 
leaseholds  under  an  execution  for  his  own  debt  (b). 

On  the  bankruptcy  of  an  executor  or  administrator  the 
property  passing  to  the  trustee  in  the  bankruptcy  does  not 
include  the  property  of  the  deceased,  since  being  property 
held  by  the  bankrupt  on  trust  for  other  persons  it  is  not 
property  which  can  be  in  the  order  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true  owner  and  divisible 
among  his  creditors  (c). 

Where  the  dex^eased  carried  on  business  in  partnership,  and 
the  business  after  his  death  is  continued  by  the  surviving  partner, 
who  subsequently  becomes  bankrupt,  the  settled  rule  is  that 


(y)  See  ante,  p.  21 ;  WiUiams 
(10th  ed.)  474. 

iz)  Rb  Morgan,  (1881)  18  C.  D. 
93  ;  and  %eepatt^  p.  381. 

(a)  Be  Morgan,  uhi  sup. 


(i)  Ray  r.  Ray,  (1815)  Coop.  264. 

Co)  See  46  &  47  Vict.  c.  52,  s.  44  (1) 
and  (iii.)  ;  Kitchen  r.  Ibbetson,  (1873) 
L.  R.  17  Bq.  46,  49. 
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the  joint  estate  must  be  applied  in  payment  of  joint  creditors, 
and  the  separate  estate  in  payment  of  separate  creditors  (d). 

So  in  respect  to  land,  no  merger  can  take  place  of  the  As  to  merger, 
estate  held  by  a  man  as  executor  or  administrator  in  that 
which  he  holds  in  his  own  right,  yet  when  the  executor  or 
administrator  is  the  only  person  entitled,  as  residuary  legatee, 
or  next-of-kin,  to  the  beneficial  ownership,  and  all  the  debts 
are  paid,  he  will  have  the  term  in  his  own  right,  and  it  may 
become  merged  if  such  is  the  intention  (e). 

Notwithstanding  a  statement  in  Toller  (/),  and  dicta  in  Executor 
old  cases  ((/),  to  the  effect  that  at  law  an  executor  paying  with  gtr^'c^nnot 
his  own  money  a  debt  of  his  testator  may  elect  to  take  any  ®^ect  to  take 

.        specific 

specific  chattel  as  a  compensation,  the  equitable  rule,  which  chattels 
now  prevails,  would  seem  to  be  that  in  such  case  he  cannot  tfon^Srsums 
acquire  as  a  purchaser  an  absolute  title  to  specific  chattels  (ft),  owing  to  him: 
But  where  the  debt  due  to  the  executor  of  an  insolvent  testator  but  executor 
exceeds  the  value  of  the  testator's  assets,  the  executor  is  not  Jo  reaiiMT"^ 
bound  to  realise  the  assets,  i.e.,  convert  them  into  money,  before  exer- 
before  exercising  his  right  of  retainer,  but  is  entitled  to  retain  right  of 
the  assets  in  specie  in  satisfaction  of  his  debt  (i).  ^  **°®^ ' 

In  Elliott  V.  Kemp  (k)  Parke,  B.,  is  reported  to  have  said  and  admini- 
that  an  administratrix  might  acquire  a  title  to  chattels  by  appropriate 
appropriating  them  to  herself  as  her  own  share  without  any  ^*^^JJ^^  ^ 
agreement  with  the  other  next-of-kin  entitled  under  the  Statutes  i^imseif  as  his 

own  share  as 

of  Distribution.     But  it  is   submitted  that  an  administrator  next-of-kin. 
cannot  so  appropriate  except  by  agreement  with  the  other 
persons  entitled  to  share,  since  it  would  in  e£fect  be  con- 
stituting  himself  a  purchaser  thereof  from  himself,  which  the 
law  does  not  allow  (Q. 


(rf)  !>  parte  Morley,  (1873)  L.  R. 
8  Ch.  1U26;  Jltf  Melor,  (1879)  12 
C.  D.  917;  13  C.  D.  465;  and  see 
poit,  p.  3(58. 

(«)  See  Williams  (10th  ed.)  478,  and 
pMt,  p.  2.'>2. 

(/)  Toiler  (oth  ed.)  238. 

(^)  Elliott  r.  Kemp,  (1840)  7 
M  &  W.  SOU,  313,  per  Parke,  B.  ;  and 
feee  Williams  (10th  ed.)  482. 


(A)  Hearn  r.  Wells,  (1844)  1  Coll. 
333,  per  Knight  Bruce,  V.-C. 

(0  JU  Gilbert,  [1898]  1  Q.  B.  282  ; 
approved  in  Ite  lihoades,  [1899]  2 
Q.  B.  347. 

(A)  (1840)  7  M.  &  W.  30(i,  313. 

(0  See  Williams  (10th  ed.)  484,  n. 
(/)  ;  see  also  as  to  appropriation,  ^M»f, 
p.  502. 
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Sect.  3. — Of  the  Quantity  of  the  Estate. 

Whole  per-  The  whole  of  the  personal  estate  of  the  deceased  vests  in 

andUudi^reai  ^is  personal  representative  or  representatives,  and  in  the  case 
estate  as  is       of  deaths  after  the  81st  December,  1897  (that  is  after  the  com- 

affected  by 

the  Land  mencement  of  the  Land  Transfer  Act,  1897) ,  the  whole  of  the  real 
I897fv^itin'  estate  also  (including  any  real  estate  over  which  the  deceased 
orSmini-  ^^^  exercised  a  general  power  of  appointment),  other  than  and 
strator.  except  land  of  copyhold  tenure  or  customary  freeholds  in  any 

case  in  which  an  admission  or  any  act  by  the  lord  of  the 
manor  is  necessary  to  perfect  the  title  of  a  purchaser  from 
the  customary  tenant  (m),  but  including  equitable  estates  or 
interests  in  copyholds  (?i). 
But  not  a  Property  in  which  the  deceased  had  merely  a  joint  estate 

jom  esta  e.      ^^,  interest  passes  to  the  survivor,  and  does  not  vest  in  the 

deceased's  personal  representative  (o). 
To  what  Except  in  the  case  of  trusts  executory,  limitations  which 

foUows  the^^^  confer  an  estate  in  joint  tenancy  at  law,  will  have  the  same 
law  with         effect  in  equity,  when  there  are  no  circumstances  which  afford 

regard  to  joint  ^      "^ 

tenancy.  grounds  for  a  departure  from  the  rule  of  law ;  so  that  where 

two  or  more  persons  purchase  lands,  and  advance  the  money 
in  equal  shares,  and  take  a  conveyance  to  them  and  their 
heirs,  there  is  a  joint  tenancy  (j?).  But  joint  tenancy  is  not 
favoured  in  equity,  and  Courts  of  Equity  will  lay  hold  of  any 
controlling  circumstance  to  prevent  a  survivorship  and  create 
a  trust.  Thus  if  a  joint  purchase  is  made  in  the  name  of  one 
of  the  purchasers,  and  the  other  pays  or  secures  his  share  of 
the  purchase-money,  he  will  be  entitled  to  his  share  of  the 
purchase  as  a  resulting  trust.  So  if  two  persons  advance  a 
sum  of  money  by  way  of  mortgage,  and  take  a  mortgage  to 
them  jointly,  and  one  of  them  dies,  his  representatives  will  be 
entitled  to  his  proportion  as  a  trust;  for  the  nature  of  the 
transaction  as  a  loan  of  money  repels  the  presumption  of  an 
intention  to  hold  the  mortgage  as  a  joint  tenancy.     So  if  two 

(»i)  60  &  61  Vict.  c.  65,  8.  1.  and  Personal  Property  (5th  ed.).s.605. 

(n)  lie  Somerville  &  Turner's  Con-  As  to  the  rights  interse  of  joint  owners 

tract,  [1903]  2  Ch.  583.  and  joint  tenants  see  Kennedy  r.  Do 

(tf)  See  Williams  (10th  ed.)  486.  Trafford,  [1897]  A.  C.  180. 
(;;)  Smith's  Comp,  of  Law  of  Ileal 
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persons  jointly  purchase  an  estate,  and  pay  unequal  proportions 
of  the  purchase-money,  and  take  the  conveyance  in  their  joint 
names,  in  case  of  the  death  of  either,  there  will  be  no  survivor- 
ship, but  they  will  be  deemed  to  have  purchased  as  in  the 
nature  of  partners,  and  to  have  intended  to  hold  the  estate 
in  proportion  to  the  sums  which  each  advanced  ((7).  So  if 
two  or  more  make  a  joint  purchase  of  land,  and  afterwards  one 
of  them  lays  out  a  considerable*  sum  in  repairs  and  improve- 
ments and  dies,  this  shall  be  a  lien  on  the  land,  and  a  trust 
for  the  representative  of  him  who  advanced  it,  as  being  in  the 
nature  of  a  joint  undertaking  or  partnership  (r). 

On  a  purchase  by  two  persons,  contributing  the  purchase-  Parol  evi- 

,       «  1*1  K  1  •         dcnce  of 

money    m    equal    shares,    parol    evidence    of    surroundnig  sarrounding 
circumstances  and  of  subsequent  dealings  is  admissible,  not-  ^"^"^fb^e  to* 
withstanding  the  Statute  of  Frauds,  to  prove  an  intention  to  show  inten- 

tion. 

hold  in  severalty,  but  it  would  seem  that  parol  evidence  of 
statements  of  intention  is  not  admissible  (s). 

There  is  an  exception  to  the  jus  accrescendi  or  right  of  Principles  as 
survivorship  as  incident  to  joint  tenancy  in  favour  of  partners  ;  ship, 
the  maxim  of  the  common  law,  ja«  accrescendi  inter  mercatorcs 
pro  heneHcio  commercii  locum  non  hahet,  being  applicable.  On 
the  death  of  a  partner,  although  a  Court  of  Law  may,  in  general, 
view  the  partnership  property  only  according  to  the  state  of 
the  legal  title,  the  legal  personal  representative  of  the  deceased 
partner  has  a  general  lien  upon  the  surplus  partnership  assets 
in  respect  of  his  interest  in  the  partnership  on  taking  the 
partnership  account.  This  lien,  however,  does  not  interfere 
with  the  right  of  the  surviving  partner  to  deal  with  the 
separate  properties,  real  and  personal,  belonging  to  the 
partnership  for  the  purpose  of  realisation,  and  to  give  a  good 
title  to  persons  dealing  in  good  faith  with  him  in  respect  of 
those  properties  either  as  purchasers  or  mortgagees  (t) .  So  with 
respect  to  choses  in  action,  though  the  right  of  the  deceased 
joint   tenant  devolves  on  his  personal    representative,   the 

iq^  Story's  Eq.  Jur.,  §  UOG.  J.  k  H.  287. 

(r)  Lake  r.   Gibeon,  (1729)   1    Eq.  (0  //<*  Bourne,  [15K)6]   1    Ch.   113, 

Cas.  Abr.  291,  s.  3.  and  (C.  A.)  [1906]  2  Ch.  427. 
(#)  Harrison    r.    Barton,    (1860)   1 
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remedy  survives  to  his  companion,  who  alone  must  enforce  the 
right  by  action.  And  it  has  been  doubted  whether  the  rule  jtuf 
accrescendi  inter  mercatores  pro  henefido  commercii  locum  non 
hahet  can  in  any  case  be  enforced  but  in  a  Court  of  Equity  (u). 

Except  in  the  case  of  a  limited  partnership  registered  in 
accordance  with  the  provisions  of  the  Limited  Partnerships 
Act,  1907  (x),  a  partnership  is  dissolved  by  the  death  of  a 
partner,  and  in  the  absence  of  any  agreement  between  the 
partners  the  representatives  of  the  deceased  partner  are 
entitled  to  have  the  partnership  business  wound  up  and  dis- 
posed of,  and  the  rights  of  the  surviving  partner  or  partners 
and  the  representatives  of  the  deceased  partner  will  be 
regulated  by  the  provisions  of  the  Partnership  Act,  1890  (y). 

Sect.  38  of  the  Partnership  Act,  1890,  provides  that  "  after 
the  dissolution  of  a  partnership  the  authority  of  each  partner 
to  bind  the  firm,  and  the  other  rights  and  obligations  of  the 
partners,  continue  notwithstanding  the  dissolution  so  far  as 
may  be  necessary  to  wind  up  the  aflfairs  of  the  partnership, 
and  to  complete  transactions  begun  but  unfinished  at  the  time 
of  the  dissolution,  but  not  otherwise." 

Sect.  42  (1)  provides  that  "  where  any  member  of  a  firm 
has  died  or  otherwise  ceased  to  be  a  partner,  and  the  surviving 
or  continuing  partners  carry  on  the  business  of  the  firm  with 
its  capital  or  assets  without  any  final  settlement  of  accounts 
as  between  the  firm  and  the  out-going  partner  or  his  estate, 
then  in  the  absence  of  any  agreement  to  the  contrary,  the 
out-going  partner  or  his  estate  is  entitled  at  the  option  of  him- 
self or  his  representatives  to  such  share  of  the  profits  made 
since  the  dissolution  as  the  Court  may  find  to  be  attributable 
to  the  use  of  his  share  of  the  partnership  assets,  or  to  interest 
at  the  rate  of  6  per  cent,  per  annum  on  the  amount  of  his 
share  of  the  partnership  assets." 

And  by  s.  44,  in  settling  accounts  after  a  dissolution,  *'  the 
assets  of  the  firm  including  the  sums,  if  anj',  contributed  by 


(i/)  See    Smith's     Meix^ntile   Law 
(3i*d  ed.)  14i) ;  and  eee^tt,  366. 
(^)  7  Edw.  VII.  c.  24. 
lli)  r>3  &  54  Vict.  c.  39.    The  good- 


will of  the  business  if  saleabh  must  be 
sold  and  the  proceeds  accounted  for : 
Hill  r.  Fcaris  [1905]  1  Ch.  466. 
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the  partners  to  make  up  losses  or  deficiencies  of  capital,  shall 
be  applied  in  the  following  manner  and  order : — 

1.  In  paying  the  debts  and  liabilities  of  the  firm  to  persons 
^ho  are  not  partners  therein  ; 

2.  In  paying  to  each  partner  rateably  what  is  due  from  the 
Jirm  to  him  for  advances  as  distinguished  from  capital ; 

8.  In  paying  to  each  partner  rateably  what  is  due  from  the 
firm  to  him  in  respect  of  capital ; 

4.  The  ultimate  residue,  if  any,  shall  be  divided  among  the 
partners  in  the  proportion  in  which  profits  are  divisible." 

Although  as  between  the  partners  themselves  one  cannot 
•dissociate  his  share  of  a  particular  asset  from  the  rest  of  the 
partnership  assets,  yet  as  between  beneficiaries  under  the  Will 
*of  a  deceased  partner,  where  the  partnership  is  solvent,  the 
testator  is  entitled  to  treat  his  interest  in  any  particular 
.asset  of  the  partnership  as  something  he  could  separate  from 
the  rest  of  the  partnership  assets,  and  give  it  in  a  different 
•direction  to  his  general  share  in  the  business,  and  the  benefi- 
-eiaries  are  bound  to  give  effect  as  best  they  can  to  the  wishes  the 
testator  has  expressed  ;  and  where,  under  such  circumstances, 
A  testator  made  a  specific  devise  of  his  share  in  partnership 
freeholds,  it  was  held  that,  as  between  the  beneficiaries  under 
the  Will,  the  devisee  took  it  free  from  liability  to  contribute 
to  the  partnership  debts  (z). 

« 

A  limited  partner  under  the  Act  of  1907  {a)  must  be  Effect  of  the 
•described  as  such  in  the  particulars  of  registration,  and  the  partnership 
particulars  must   state  the  sum    contributed    by   him  and  "^^^^  ^^^' 
ivhether  paid  in  cash  or  how  otherwise,  and  during  the  con- 
tinuance of  the  partnership  he  is  not  at  liberty  to  draw  out  or 
receive  back  any  part  of  his  contribution,  and  is  not  liable  for 
the  debts  or  obligations  of  the  firm  beyond  the  amount  so 
<5ontributed  (s.  4  (2) ),  provided  he  does  not  take  part  in  the 
management  of  the  partnership  business  (s.  6(1)).     A  limited 
partnership  is  not  dissolved  by  the  death  or  bankruptcy  of  a 
limited  partner  (s.  6  (2)).    In  the  event  of  the  dissolution  of 
A  limited  partnership,  its  affairs  shall  be  wound  up  by  the 

(.-)  lie  Holland,  [1907]  2  Cb.  88.  (a)  7  Etlw.  VII.  c.  24, 
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general  partners,  unless  the  Court  otherwise  orders  (s.  6  (8) ) ; 
and  the  provisions  of  the  Companies  Acts,  1862  to  1900,  and  of  the 
rules  made  thereunder,  except  as  otherwise  may  be  provided, 
are  to  apply  to  the  winding-up  by  the  Court  of  limited  partner- 
ships with  the  substitution  of  general  partners  for  directors. 
A  limited  partner  may,  with  the  consent  of  the  general  part- 
ners, assign  his  share  in  the  partnership,  and  upon  such  an 
assignment  the  assignee  shall  become  a  limited  partner  with 
all  the  rights  of  the  assignor  (s.  6  (5)  (6) ) ;  but  an  assignment 
shall  be  deemed  to  be  of  no  effect,  for  the  purposes  of  the  Act, 
until  advertised  in  the  **  Gazette  "  (s.  10).  A  general  partner, 
that  is,  any  partner  who  is  not  a  limited  partner  as  defined  by 
the  Act  (s.  8),  is  liable  for  all  debts  and  obligations  of  the 
firm  (s.  4  (2) ).  Subject  to  the  provisions  of  the  Act,  the 
Partnership  Act,  1890,  and  the  rules  of  equity  and  of  common 
law  applicable  to  partnerships,  except  so  far  as  they  are 
inconsistent  with  the  express  provisions  of  the  last  mentioned 
Act,  apply  to  limited  partnerships  (s.  7). 
Effect  of  bare  The  circumstance  of  the  deceased  having  died  in  posses- 
good?by°  ^  s^o^  0*  goods  wiU  not  give  his  personal  representative  a  title 
deceased.         ^q  g^^  fQj.  them,  even  against  a  mere  wrong  doer,  if  it  can  be 

shown  that  the  title  is  not  in  the  plaintiff  (&). 

But  where  after  his  bankruptcy  a  bankrupt  acquires  goods 

and  dies  intestate,  so  long  as  the  trustee  in  the  bankruptcy  does 

not  interfere,  the  title  of  his  administrator  is  good  as  against 

everyone  else  (c). 
On  construe-  As  regards  deaths  happening  before  the  commencement  of 

^u-aWon^^^^"*    the  Land  Transfer  Act,  1897,  and  as  regards  deaths  happening 

whether  subsequently  in  respect  of  land  of  copyhold  tenure  or  custom- 

executor  has 
legal  estate      ary  freeholds  excepted  from  the  expression  real  estate  by  s.  1 

merely  ^wer    i'^)  of  the  same  Act,  questions  may  arise  on  the  construction  of 
of  sale.  Wills   whether  the  legal  estate  in  land    is    vested    in  the 

executors  as  trustees  with  or  without  power  of  sale,  or  whether 
the  executors  be  merely  ex  officio  invested  with  a  power  of  sale. 

(ft)   Elliott    r,     Kemp,    (1840)     7  Mitchell,  (1890)  25  Q.  B.  D.  262  ;  and 

M.  &  W.  306.  see  Hunt  v.  Fripp,  [1898]  1  Ch.  675, 

(r)  Fyson   r.    Chambers,   (1842)   9  and /w#f ,  p.  532. 
M.    A:  W.    460;    and    cf.    Cohen   r. 
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With  reference  to  such  cases  the  following  distinctions 
may  be  noticed : — 

A  devise  of  land  to  executors  to  sell  passes  the  interest  in 
it ;  but  a  devise  that  executors  shall  sell  the  land,  or  that 
the  land  shall  be  sold  by  the  executors,  gives  them  but  a 
power  and  no  estate  passes  to  them  (d),  although  under  the 
power  vested  in  them  by  the  Will  they  can  vest  in  the  pur- 
chaser such  estate  as  their  testator  had  {e). 

Where  a  testator  directs  his  estate  to  be  disposed  of  for  When  power 

'^  of  sale  18  to  be 

certain  purposes,  without  declaring  by  whom  the  sale  shall  be  implied. 
made,  if  the  proceeds  are  distributable  by  the  executor,  he  has 
the  power  by  implication  (/). 

Apart  from  statute,  to  enable  executors  to  sell,  the  power 
must  either  be  expressly  given  to  them,  or  necessarily  to  be 
implied  from  the  produce  being  to  pass  through  their  hands 
in  the  execution  of  their  office,  as  in  payment  of  debts  and 
legacies  (g). 

A  charge  of  the  real  estate  with  debts  simpliciter  does  not  Effect  of 
give  the  executors  an  implied  power  of  sale  (h).  estate  with 

Where    the    estate  is   devised    to    a    particular    person  ^evise^to 
charged  with  the  payment  of  debts  or  legacies,  the  doctrine  of  ^P^^^f^ 
implying  a  power  in  the  executors  does  not  apply,  since  the  money  with  debts, 
must  be  raised  through  the  instrumentality  of  the  devisee,  and 
he  is  the  only  person  that  can  make  a  legal  title  (i). 

With  regard  to  any  Will  which  has  come  into  operation  after  Effect  of  Lord 
the  13th  August,  1859,  Lord  St.  Leonard's  Act  (22  &  23  Vict.  Ict^^''*'^'* 
c.  35,  ss.  14,  15,  16  and  16)  enables  real  estate,  charged  by  a 
testator  with  the  payment  of  his  debts  or  any  legacy,  to  be  sold 
or  mortgaged  in  the  following  events :  if  the  property  is  devised 
by  the  testator  so  charged  to  trustees  for  the  whole  of  his  estate 
or  interest  therein  (k),  then,  under  ss.  14  and  15,  such  devisees 

(rf)  Williams  (10th  ed.)  490  ;  Far-  (^)  Bentham  r.  Wiltshire,  (1819)  4 

weU  on  Powere  (2nd  ed.),  p.  r»8.  Madcl.  44,  49,  per  Leach,  V.-C. 

(0  Forbes   r.   Peacock,   (1843)    11  (A)  Doe  r.  Hughes,  (1851)  6  Exch. 

M.  &  W.   630;    and  see  per  Keke-  223. 

wich,  J.,   in    Jle    Barrow-in-Furness  (i)  Colyer    r.      Finch,    (1856)    5 

Corporation  and  Rawlinson's  Contract,  H.  L.  C.  905. 

[1903]  1  Ch.  339,  346.  (A)  See  In  re  Adams  and  Perry's 

(/•)  Williams  (10th  ed.)  490.  Contract,  [1899]  1  Ch.  554. 
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in  trust,  or  their  successors  in  trust,  are  the  persons  to  raise 
the  same  by  sale  or  mortgage,  but  if  the  property  so  charged 
is  not  devised  in  such  terms  as  that  his  whole  estate 
and  interest  therein  shall  become  vested  in  any  trustee,  by 
s.  16  the  executor  is  given  the  like  power  of  raising  the 
moneys  as  by  ss.  14  and  15  is  vested  in  devisees  in  trust. 
But  s.  18  places  a  limit  on  the  provisions  of  ss.  14,  15  and  16 
by  providing  that  they  are  not  to  extend  to  a  devise  to  any 
person  or  persons  in  fee  or  in  tail  or  for  the  testator's  whole 
estate  and  interest  charged  with  debts  or  legacies. 

It  has  been  held  that  a  devise  by  way  of  executory  or 

springing  use,  e.g.,  a  devise  to  the  first  son  who  shall  attain 

twenty-five  years  of  age — is  not  a  devise  in  fee  within  the 

meaning  of  s.  18,  and  in  such  a  case  the  real  estate  charged 

by  the  testator  with  his  debts  and  legacies  can  be  sold  by  the 

executor  under  s.  16  (l). 

Act  does  not  There  can  be  no  implied  power  in  an  administrator  to  pay 

administrator   debts,  and  Lord  St.  Leonard's  Act,  s.  16,  confines  the  power 

ment^antiexo.  thereby  given  to  executors ;  consequently  on  the  renunciation  of 

the  executors  an  administrator  with  the  Will  annexed  cannot 

exercise  any  implied  power  which  the  executors  would  have 

had  under  the  Will,  and  has  no  power  to  sell  real  estate  by 

virtue  of  that  Act  (m). 

Direction  to  Where  a  testator  by  his  Will  simply  directs  all  his  debts  to 

^mpiietter       be  paid,  such  a  direction  amounts  to  a  charge  of  all  his  debts 

r^l^Stote^      on  all  his  estates,  unless  it  is  countervailed   by  something 

which  afterwards  appears  in  the  Will  (n). 
Otherwise  But  where  a  testator  directs  that  his  debts  are  to  be  paid 

de^'are  to**  ^^  ^^®  executors,  it  is  prima  facie  to  be  considered  that  he 
be  paid  by       means  the  payment  to  be  made  by  them  out  of  the  funds 

execators. 

which  come  to  their  hands  as  executors  (o).  That  would 
apply  to  leasehold  property,  but  not  to  freehold.  But  it  is  a 
question  of  intention,  to  be  gathered  from  the  whole  Will, 

(Z)  lie  Barrow-in-Furness  Corpora-  (w)  Corser    r.    Cartwright,    (1875) 

tion  and  Rawlinsop's  Contract,  [1903]  L.   R.   7   H.  L.   731,    735,    per    Ld. 

1  Ch.  339.  Cairns. 

(w)  Re  Clay  and  Tetley,  (1880)  16  (p)  Wasse  r.  Heslington,  (1834)  3 

C.  D.  3.  My.  &  K.  495. 
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whether  all  the  property  which   the   testator  gives  to  his 
executors  shall  be  subject  to  the  payment  of  his  debts. 

Where  there  is  a  direction  that  the  executors  shall  pay  the  Effect  of 
testator's  debts,  followed  by  a  gift  of  all  his  real  estate  to  them,  ^e^utora  ta 
either  beneficially  or  on  trust,  all  the  debts  will  be  payable  out  of  p^,?  ^®^*^ 

.  ^   ''  followed  by 

all  the  estate  so  given  to  them.  The  same  rule  applies  whether  gift  of  real 
the  executors  take  the  whole  beneficial  interest,  or  only  a  life  ^em. 
interest,  or  no  beneficial  interest  at  all.  But,  in  all  the  cases 
in  which  that  has  been  held,  the  entirety  of  the  liability  has 
been  thrown  on  the  entirety  of  the  estate  (2?).  The  rule 
therefore  would  not  apply  where  all  the  real  estates  are  not 
devised  to  the  executors,  and  the  effect  would  be  to  subject  a 
part  of  the  real  estate  to  the  liability  and  to  exempt  other 
part  (5),  or  where  there  are  two  or  more  executors  to  whom 
unequal  benefits  are  given  by  the  Will  (r). 

But  the  residuary  real  estate  may  be  charged  by  force  of  Word 
the  word  "  residue  "  coupled  with  the  direction  to  pay  debts,  co'iapied^with 
although  in  the  application  of  the  above  principle  other  real  direction  to 

,  P^y  cieuts 

estate  is  not  charged  (8).  may  charge 

Doe  v.  Hughes  (t)  decided  that  a  direction  that  debts  should  r^i  ^^te, 
be  paid  only  created  an  equitable  charge  and  did  not  enable  the  Direction  to 
executors  to  give  the  legal  estate  to  a  purchaser.    But  in  all  ^tmpiiciter 
cases  where  there  is  a  devise  of  the  legal  estate  to  the  executors  ^*'®^^? , 

"     ^  equitable 

they  can  give  the  legal  estate,  and  it  is  immaterial  whether  or  charge  only. 
not  they  take  the  beneficial  interest  (u). 

In  Wills  made  as  well  before  as  since  1888  a  devise  to  Mere  charge 
trustees  in  trust  to  pay  the  testator's  debts  vests  in  them  the  nof  enlarge^ 
absolute  legal  fee.    But  a  mere  charge  of  debts  on  the  lands  ^*^*^  devised 
devised,  the  trustees  not  being  directed  to  pay  the  debts^  does 
not  enlarge  the  estate  of  the  trustees  (x). 

Yet  where  there  is  a  direction  that  the  debts  shall  be  paid  otherwise 

•  whepe  debts 

by  the  executors,  or  simply  that  the  testator's  debts  shall  be  are  directed 

to  be  paid  by 
executor- 
(7;)  Be  Bailey,    (1879)  12    C.  D.  (0  (1851)  6  Exch.  223.  trustees. 

268,  273.  (tt)  Be    Tanqueray-Willaume    and 

Qj)  Ibid.  Landau,   (1882)   20    C.   D.   465  ;   Be 

(r)  HaiTis  c.  Watkins,  (1854)  Kay,  De  Burgh  Lawson,  (1889)  41   C.   D. 

438.  568. 

(s)  Be  Bailey,  ubi  tup.  (a?)  Hawkins  on  Wills,  151. 
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paid,  followed  by  a  devise  of  real  estate  to  trustees,  who  are 
also  named  executors,  it  is  to  be  presumed  that  it  was  the 
intention  of  ihe  testator  that  the  executors  should  take  such 
an  estate  as  would  enable  them  to  pay  the  debts  out  of 
the  property  devised  to  them(y),  and  the  machinery  of  the 
Statute  of  Uses  will  not  be  applied  to  make  them  mere 
conduit  pipes  of  the  legal  estate  (z). 
Effect  of  Now,  under  the  Land  Transfer  Act,  1897  (s.  1  (1) ),  in  cases 

Act,  1897.        of  death  after  the  31st  December,  1897,  real  estate  (except 

land   of    copyhold  tenure    or   customary   freehold  as  men- 
tioned in  sub~s.  4)  vests  in  the  personal  representatives  of 
the  deceased,  and  s.  2  (2)  provides  that  the  powers,  rights, 
duties,  and  liabilities  of  personal  representatives  in  respect  of 
personal  estate,  shall  apply  to  real  estate  so  far  as  the  same 
are  applicable,  as  if  that  real  estate  were  a  chattel  real  vesting 
Some  or  one     in  them  or  him,  save  that  it  shall  not  be  lawful  for  some  or 
^^ntiepve^^^  ^^^®  ^^^y  ^^  several  joint  personal  representatives,  without  the 
sentatives        authority  of  the  Court,  to  sell  or  transfer  real  estate.     Since, 

cannot  sell 

without  the      however,  the    real   estate    vests    in    all   the  executors,   the 
the  Court.^      executors  who  have  proved  the  Will  cannot  convey  the  legal 

fee  simple  without  the  concurrence  of  a  co-executor  who  has 
not  proved  or  renounced  and  to  whom  power  is  reserved  to 
prove  (a).  But  a  good  title  can  be  made  by  general  executors 
to  the  testator's  real  estate  in  England  without  the  concurrence 
of  special  executors  of  foreign  assets  (/>). 
When  pre-  In  the  case  of  He  2'anqtveray-Willauine  and  Landau  (c),  the 

sumption 

arises  that  all  Gourt  of  Appeal  held,  that  where  executors  in  whom  the  legal 
e  sarepai  .  ggj^^j^  jg  vested  are  selling  real  estates  charged  with  debts,  a 

purchaser  is  not  bound  or  entitled  to  inquire  whether  debts 
remain  unpaid,  unless  twenty  years  have  elapsed  from  the 
testator's  decease,  but  intimated  that  after  the  lapse  of  twenty 
years  a  presumption  arises  that  the  debts  have  been  paid, 
especially  when  a  beneficiary  is  found  to  be  in  the  enjoyment 
of  the  estate,  and  the  purchaser,  therefore,  in  such  latter  case, 

(iy)  Marshall  r.  Gingell,  (1882)  21  Provincial  Bank,  [1900]  1  Ch.  58. 

O.  D.  790.  (A)  Be  Cohen's  Executors  and  Lon- 

(r)  Br  Brooke,  [1894]  1  Ch.  43.  don  County  Council,  [1902]  1  Ch.  187. 

la)  Be  Pawley  and    London    and  (O  (1882)  20  C.  D  465. 
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is  put  upon  inquiry ;  and,  it  would  seem  there  is  no  distinc- 
tion in  this  respect  between  a  devise  to  executors  subject  to  a 
charge  of  debts,  and  a  devise  to  them  upon  trust  for  the  pay- 
ment of  debts.  This  rule  or  presumption,  however,  does  not 
apply  to  executors  selling  leaseholds  or  personal  estate  of 
their  testator.  The  distinction  between  real  and  personal 
estate  in  this  respect  appears  to  be  that  in  the  one  case  it  is 
the  exercise  by  trustees  of  a  mere  power  of  sale,  and  in  the 
other  it  is  the  exercise  by  the  executor  of  the  right  which  the  law 
gives  him  as  executor  to  deal  with  assets  vested  in  him  in  that 
character  (d).  And  it  would  seem  to  follow  that  as  to  persons 
dying  since  the  commencement  of  the  Land  Transfer  Act, 
1897y  real  estate  vesting  in  the  personal  representatives 
under  the  Act  will  now  stand  on  the  same  footing  as  chattels 
real  in  respect  of  the  above  rule  or  presumption. 

The  mere  circumstance  that  a  conveyance  or  mortgage  by 
an  executor  does  not  purport  to  be  executed  by  him  in  that 
capacity  but  as  beneficial  owner,  is  not  sufficient,  in  the 
absence  of  anything  in  the  transaction  to  show  the  contrary, 
to  raise  the  presumption  that  he  was  acting  otherwise  than  in 
the  discharge  of  his  duties  (e). 


rrcsumption 
executor 
acted  as  such 
although 
expressed  to 
convey  as 
beneficial 
owner. 


(rf)  Jls  Whistler,  (1887)  35  C.  D. 
561. 

(e)  Corser  f.  Oartwright,  (1875) 
L.  R.  7  H.  L.  731 ;  Be  Venn  and 
Furze's  Contract,  [18941  2  Ch.  101  ; 


and  see  Jte  Verrell's  Contract,  [1903] 
1  Ch.  65,  where  under  peculiar  cir- 
cumstances a  purchaser's  objection  to 
title  was  allowed ;  and  see  also  Be 
Henson  (1908)  W.  N.  138. 
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Several 
executors  or 
administra- 
tors have 
joint  and 
entire 
interest : 

it  cannot  be 
divided  : 

it  survives 
without  new 
grant. 

One  cannot 
release  to  the 
other. 

Release  by 
one  is  a  dis- 
charge of  the 
whole  debt. 

Underlease 
by  one  passes 
the  entirety. 

Possession  of 
one  entitles 
all  to  joint 
right  of 
action. 

One  cannot 
maintain 
action  at  law 
against  the 
other. 


If  there  be  several  executors  or  administrators,  they  are 
regarded  in  the  light  of  an  individual  person.  They  have  a 
joint  and  entire  interest  in  the  effects  of  the  testator  or 
intestate,  including  chattels  real,  which  is  incapable  of  being 
divided ;  and  in  case  of  death  such  interest  shall  vest  in  the 
survivor  without  any  new  grant  by  the  Court.  Consequently^ 
if  one  of  two  executors  or  administrators  grant  or  release  his 
interest  in  the  testator's  or  intestate's  estate  to  the  other^ 
nothing  shall  pass ;  because  each  was  possessed  of  the  whole 
before.  So  if  one  of  several  executors  release  but  his  part  of 
the  debt,  it  has  been  held  that  the  whole  is  discharged  (a)> 
And  if  two  executors  have  a  term  and  one  grant  all  that 
belongs  to  him  the  whole  term  passes  {h). 

So  the  act  of  one  in  possessing  himself  of  the  effects  is  the- 
act  of  the  others,  so  as  to  entitle  them  to  a  joint  interest  in 
possession,  and  a  joint  right  of  action  if  they  are  afterwards 
taken  away  (c). 

On  the  same  principle  of  a  joint  and  entire  interest  it 
follows  that  at  law  one  cannot  maintain  an  action  in  right  of 
deceased  against  the  other,  or  against  a  third  person  jointly 
with  one  of  themselves,  since  he  cannot  sue  himself  (d) ;  nor 
after  the  death  of  one  of  several  executors,  can  his  executor  be 
sued  by  the  surviving  co-executor  for  a  debt  due  to  their 
testator  (e).  But  if  a  debtor  makes  his  creditor  and  another 
person  executors,  and  the  creditor  neither  proves  the  Will  nor 
acts  as  executor,  he  may  maintain  an  action  against  the  other 
for  his  demand  on  the  testator  (/). 


(a')  Williams  (10th  ed.)  684. 
(i)  Dyer,  23a. 

(c)  Williams  (10th  ed.)  685. 

(d)  Ibid, 


(f?)  Williams  (10th  ed.)  726. 
(/)  Rawlinson  r.  Shaw,    (1790)  3- 
T.  R.  657. 
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If  there  are  several  executors  appointed  by  the  Will  they  au  must  join 
must  all  join  in  bringing  actions  at  law  {g).    But  where  one  actions 
executor  of  several  has  alone  proved  the  Will,  he  may  sue  **^'^' 
without  making   the  other  executors   parties,  although  they 
have  not  renounced  (h). 

Ord.  16,  r.  11,  provides  that  no  cause  or  matter  shall  be  EiSect  of  Ord. 
defeated  by  reason  of  the  misjoinder  or  non-joinder  of  parties,  ' 
and  the  Court  may  in  every  cause  or  matter  deal  with  the 
matter  in  controversy  so  far  as  regards  the  rights  and 
interests  of  the  parties  actually  before  it.  But  the  Court 
has  no  power  under  Ord.  16,  r.  11,  to  order  a  person 
to  be  added  as  plaintiff  without  his  consent  in  writing. 
And  in  Drage  v.  Hartopp  {%),  where  one  of  two  executors 
having  absconded,  the  other  executor  sued  a  mortgagor  for 
personal  payment,  and  in  default  of  payment  an  account  and 
sale,  the  Court  refused  on  the  interlocutory  application  of  the 
defendant  to  add  the  absconding  executor  as  defendant,  as 
being  unnecessary  at  that  stage  of  the  proceedings,  it  being 
immaterial  for  any  purpose  that  he  should  be  before  the 
Court. 

0/)  Williams  (10th  ed.)  725.  Doe  v.  Wheeler,  (1846)  15  M.  &  W.  623. 

(h)  Williams  (10th  ed.)  726,  and  see  (i)  (1885)  28  G.  D.  414. 

Davies  r.  Williams,  1  Sim.  5,  8,  and 
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Transmission 
of  interest  to 
executor  of 
an  executor. 

TianstDission 
of  interest  to 
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trator de 
banU  non^ 


What  pro- 
perty does 
not  vest  in 
administrator 
de  bonis  non. 


An  executor  of  an  executor,  in  however  remote  a  series, 
has  the  same  interest  in  the  effects  of  the  first  testator  as  the 
first  and  immediate  executor  (a). 

An  administrator  de  bonis  non  is  entitled  to  all  the  goods 
and  personal  estate,  such  as  terms  for  years,  household  goods, 
etc.,  which  remain  in  specie,  and  were  not  administered  by 
the  first  executor  or  administrator.  Also  if  an  executor 
receives  money  in  right  of  his  testator,  and  lays  it  up  by 
itself,  and  dies  intestate,  this  money  shall  go  to  the  adminis- 
trator de  bonis  non,  being  as  easily  distinguished  to  be  part  of 
the  testator's  effects  as  goods  in  specie  (6). 

Whatever  property  of  the  original  testator  or  intestate  is 
left  unadministered  on  the  death  intestate  of  a  sole  executor, 
or  on  the  death  of  the  first  administrator,  as  the  case  may  be, 
vests  in  the  administrator  de  bonis  non  of  the  original  testator 
or  intestate,  and  if  such  executor  or  first  administrator  had 
improperly  retained  assets  as  his  own  property,  or  in  collusion 
with  a  vendee  assigned  over  leasehold  property  for  his  own 
benefit,  the  same  will  be  treated  as  assets  unadministered  and 
pass  to  the  administrator  de  bonis  non,  who  will  be  entitled 
to  recover  possession,  or  to  have  the  sale  set  aside  and  a 
conveyance  of  the  legal  estate  (c). 

If,  however,  the  property  in  any  of  the  effects  of  the 
deceased  has  been  changed  by  the  original  executor  or 
administrator,  and  has  vested  in  him  in  his  individual 
capacity,  such  effects  will  go  to  his  own  administrator  or 
executor,  and  not    to    the    administrator  de   bonis  non{d). 

(a)  Sec  Williams   (10th   ed.)   687,  (c)  Cubbidge  r.  Boatwrigbt,  (1826) 

and  ante,  p.  51.  1  Rurs.  549. 

(JH)  Williams  (10th  ed.)  687.  C«0  Williams  (10th  ed.)  689. 
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For  instance,  if  an  administrator  makes  an  underlease  of  the 
intestate's  term,  reserving  rent  to  himself,  his  executors, 
administrators  and  assigns,  and  then  dies,  his  executor  or 
administrator  and  not  the  administrator  de  bonis  non  of  the 
intestate  shall  have  the  rent  (e). 

So  where  A.  was  indebted  to  B.  for  rent,  and  B.  died 
intestate,  and  G.  his  administrator*  having  taken  a  promissory 
note  for  the  rent  also  died,  it  was  held  that  the  note 
belonged  to  the  administrator  of  C.  and  not  to  the  adminis- 
trator de  bonis  non  of  B.  (/).  So  if  the  original  executor  or 
administrator,  in  his  own  name,  and  not  in  his  representative 
capacity,  recovers  judgment  and  dies,  his  own  executor  or 
administrator  must  take  execution  of  the  judgment  {g).  But 
where  the  cause  of  action  is  such  that  the  first  administrator  may 
sue  in  his  representative  capacity  the  right  of  action  devolves 
upon  the  administrator  de  bonis  non  ;  for  instance  in  the  case 
of  a  bill  of  exchange  endorsed  generally  and  delivered  to  the 
first  administrator  it  may  be  sued  upon  by  the  administrator 
de  bonis  non  (/<).  In  like  manner  the  administrator  de  bonis 
non  may  stand  in  such  privity  of  estate  that  he  will  be  com- 
pelled to  carry  out  an  agreement  entered  into  by  the  first 
administrator  (i). 


(e)  Drue  r.  Bajlye,  (1675)  1  Freem. 
392  ;  Kelly  r.  Shaw,  (1850)  1  Ir.  C.  L. 
Rep.  225. 

(/)  Barker  r.  Talcot,  (1687)  1  Vera. 

473. 

(g)  Williams  (10th.  ed)  691. 

(/()  Cathcrwood  r.  Chabaud,  (1823) 

1   B.  &  C.  150,  and  see  Moscley  r. 

Kendell,  (1871)  L.  R.  6  Q.  B.  338. 


(0  Hirst  r.  Smith,  (1797)  7  T.  R. 
182,  per  Kenyon,  C.J. ;  and  see  Be 
Watson,  (1884)  53  L.  J.  Ch.  305,  as  to 
the  lien  of  a  solicitor  of  a  decea%d 
executor  or  administrator  npon  docu* 
ments,  as  against  the  administrator 
de  bonis  non,  arising  from  such  privity 
of  estate. 


CHAPTER  XVI. 

OF  THE   POWBB   OF   AN   EXEOUTOR  OB   ADMINI8TRAT0B. 

Power  oi  After    the  administration  is  granted    the  power  of  an 

administrator      ^     •    •  j     j       •  i    i  j      "j-i    a-*  m  , 

equal  to  that    admmistrator  is  equal  to  and  with  the  power  of  an  execator. 

t^rT  ^  ""^  ®"'"*^'  **'  administrator  has  the  same  property  in  the 

perty  in  personal  efifeets  as  the  deceased  had  when  living,  so  he  has 

^eSs  and  *^®  same  power  to  bring  actions  to  recover  them  (a), 
same  power  Prior  to  the  Land  Transfer  Act,  1897,  within  a  convenient 

to  bring 

actions  to  time  after  the  testator's  death  or  the  grant  of  administration, 
as  deceased  the  executor  or  administrator  had  a  right  to  enter  the  house 
^^'  descended    to    the    heir,  in    order    to   remove    the    goods 

on  land  to  of  the  deceased;  [provided  he  did  so  without  violence, 
ofdec^l^f*   as  if  the  door  were  open,  or  at  least  the  key  were  in  the 

door ;  and  although  the  door  of  entrance  into  the  hall  and 
parlour  were  open,  he  could  not,  therefore,  justify  forcing  the 
door  of  any  chamber,  to  take  the  goods  contained  in  it ;  but 
was  empowered  to  take  those  only  which  were  in  such  rooms 
as  were  unlocked  or  in  the  door  of  which  he  should  find  the 
key.  He  had,  also,  a  right  to  take  deeds  and  other  writings 
relative  to  the  personal  estate  out  of  a  chest  in  the  house  if  it 
were  unlocked,  or  the  key  were  in  it,  but  he  had  no  right  to 
break  open  even  a  chest.  If  he  could  not  take  possession  of 
the  effects  without  force,  he  had  to  desist  and  resort  to  his 
action.  On  the  other  hand,  if  the  executor  or  administrator, 
on  his  part,  were  remiss  in  removing  the  goods  within  a 
reasonable  time,  the  heir  might  distrain  them  as  damage 
feasant  (&).  Now  by  s.  1  of  the  Land  Transfer  Act,  1897,  the 
real  estate  (except  copyholds  and  certain  customary  freeholds) 
of  a  testator  dying  after  the  commencement  of  the  Act  vests 
in  the  legal  personal  representative.    But  the  position  of  a 

(a)  Williams  (10th  ed.)  694,  and  see  (5)  WiUiams  (10th  ed.)  695. 

jioit^  p.  264  et  teq. 
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legal  personal  representative  of  a  tenant  for  life  or  in 
tail  being  anaffected  by  the  Act  he  will  be  allowed  a  con- 
venient time  for  the  removal  of  the  testator's  or  intestate's 
effects  (c). 

It  is  a  general  rule  of  law  and  equity  that  an  executor  or  Power  of 
administrator  has  an  absolute  power  of  disposal  over  the  ove^pen^l 
whole  personal  effects  of  his  testator  or  intestate ;  and  that  ®^^^- 
they  cannot  be  followed  by  creditors,  much  less  by  legatees, 
either  general  or  specific,  into  the  hands  of  the  alienee.     The 
principle    is,  that    the  executor  or  administrator,  in  many 
instances,  must  sell,  in  order  to  perform  his  duty  in  paying 
debts  and  legacies;  and  no  one  would  deal  with  an  executor  or 
administrator,  if  liable  afterwards  to  be  called  to  account  (d). 

The  Land  Transfer  Act,  1897  (s.  2(2)),  now  gives  to  the  Powers  of 
personal  representatives  like  power  over  the  real  estate  vested  ov2rr^?" 
in  them  under  the  Act  as  if  that  real  estate  were  a  chattel  e***^- 
real  vested  in  them,  save  that  some  or  one  only  of  several 
joint   personal  representatives   cannot   sell  or   transfer  real 
estate  without  the  authority  of  the  Court. 

Both  at  law  and  in  equity  the  executor  or  administrator  Huie—dfiie- 
is  the  absolute  owner  of  the  assets  of  the  testator  or  intestate ;  ^^^  ^^^. 
he  does  not  stand  in  the  position  of  a  delegatus,  and  nothing  si^^^  ^^^ 

not  Apply. 

can  intercept  that  ownership,  except  fraud  or  collusion  as 
between  him  and  the  parties  with  whom  he  deals.  He  is  at 
liberty  either  to  sell  or  to  pledge  the  assets  (e) ;  and  the  pledgee 
has  the  right  to  sell  the  property  pledged  if  not  redeemed 
within  the  proper  time  (/) ;  and  so  also  the  executor  or 
administrator  may  give  to  another  a  power  of  attorney  or 
authority  to  do  any  act  to  render  a  mortgage  effectual,  such 
as  a  power  of  sale  or  a  power  to  collect  assets  {g).  The  rule 
delegatus  non  potest  delegare  has  no  application  to  such  a  case, 
since  the  position  of  an  executor  or  administrator,  in  relation 
to  assets  of  the  testator  or  intestate,  diJQfers  from  that  of  a 

(r)  StocUen  r.  Harvey,  (1610)  Cro.  L.  R.  5  ('h.  663,  see  per  Ld.  Hatherley. 
Jac  204.  (/)  Russell    r.    Plaice,    (1854)    18 

(//)  Williams  (10th  ed.)  700  ;  Whale  Beav.  21,  28. 
r.  Booth,  (i  78:>)  4  T.  R.  625.  (^)  Ibid. ;  Earl  Vane  r.  Rigden,  uhi 

(/)  Earl    Vane   r.    Rigden,    (1870)  tup. 
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without  the 
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takes  subject 
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When  sale  or 
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residuary 
legatee  for 
bis  own 
private  pur- 
poses will  be 
valid. 


trustee,  or  a  donee  of  a  bare  anthority  or  of  a  particular 

power  (/O. 

Although  the  legal  personal  representative  is  not  justified 
in  mortgaging  to  raise  money  for  his  own  purposes  (i),  or  for 
purposes  which  it  was  not  his  duty  to  perform  as  administra- 
tor (fc),  yet  where  a  person  who  fills  the  position  of  an  executor 
or  administrator  is  found  selling  or  mortgaging  part  of  his 
testator's  estate,  he  is  to  be  presumed  to  be  acting  in  the  dis- 
charge of  the  duties  imposed  on  him  as  such,  unless  there  is 
something  in  the  transaction  which  shows  the  contrary ;  and 
further,  that  the  contrary  is  not  made  out  merely  from  the 
circumstance  that  the  conveyance  or  mortgage  does  not  purport 
to  be  executed  by  the  executor  in  that  capacity  (I). 

But  where  the  purchaser  or  mortgagee  does  not  acquire 
the  legal  estate,  as  between  two  equities,  the  equity  of  the 
estate  of  the  testator  or  intestate  and  the  equity  of  the  person 
dealing  with  the  executor  or  administrator  without  notice  of 
any  impropriety,  the  latter  must  take  subject  to  the  prior 
equities;  that  is,  he  is  postponed  to  the  cestuis  que  trust  (m). 
But  to  defeat  a  legal  transfer  notice  of  the  devastavit  or 
collusion  between  the  purchaser  or  mortgagee  and  the  legal 
personal  representative  must  be  shown  to  have  existed.  For 
fraud  will  vitiate  any  transaction,  and  notice  of  an  intended 
misappropriation  necessarily  involves  the  purchaser  or 
mortgagee  in  the  breach  of  duty  (n). 

Although  where  a  man,  known  to  be  executor,  borrows  on 
the  security  of  his  testator's  assets  admittedly  for  his  own 
private  purposes,  the  transaction  is  invalid  (o),  yet  if  an 
executor  who  is  also  residuary  legatee  sells  or  mortgages  an 
asset  of  the  testator  for  valuable  consideration  to  a  person  who 
has  no  notice  of  the  existence  of  unsatisfied  debts  of  the 


(//)  See  Combe's  Case,  (1613)  9  Rep. 
75  b,and  Farwell  on  Powers  (2nd  ed.), 
p.  446. 

(0  Bs  Morgan,  (1881)  18  C.  D.  93. 

Ik)  Ricketts  r.  Lewis,  (1882)  20 
C.  D.  745. 

(0  lie  Venn  and  Furase's  Contract, 
[1894]  2  Ch.  101,  114. 


(m)  Be  Morgan,  nhl  tup, 

(7i)  Hee  judgment  of  I^.  Eldon  in 
M'Lcod  r.  Drummond,  (1810)  17  Ves. 
152  ;  Hall  r.  Andrews,  (1872)  27  L.  T. 
195. 

00  Wilson  r.  Moore,  (1834)  1  My.& 
K.  337,  356. 
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testator,  or  of  any  ground  which  rendered  it  improper  for  the 
executor  so  to  deal  with  the  asset,  that  person's  purchase  or 
mortgage  is  valid  against  any  unsatisfied  creditor  of  the 
testator  (p). 

The  same  principle  applies  to  a  sale  or  mortgage  by  an  Also  in  case 

,  ,  of  executor 

executor  of  a  specific  legacy  of  which  he  is  specific  legatee  (q).      being  specific 
The  case  of  an  executor  who  is  a  residuary  legatee  or    ®sat€e. 

....      Similar  to 

specific  legatee  dealing  with  an  asset  is  the  same  in  principle  position  of 
as  the  case  of  a  legatee  who  is  not  executor,  but  whose  legacy  lefacy^hL^^^ 
has  been  assented  to  by  the  executor,  and  who  deals  with  his  ^^"  assented 
legacy  for  valuable  consideration.    In  the  last  case  unsatisfied 
creditors  have  the  right  to  follow  the  legacy  as  against  the 
legatee,  or  volunteers  claiming  through  him,  but  not  as  against 
purchasers  from  the  legatee  for  valuable  consideration,  and 
this  immunity  on  the  part  of  the  purchasers  is  not  limited  to 
cases  of  legal  assets,  or  to  cases  where  the  purchasers  have 
obtained  the  legal  estate  or  its  equivalent  (r). 

An  executor  shall  not  be  permitted,  either  immediately  or  Executor  or 

1  #..ii  1  li  I'll.*  administrator 

by  means  of  a  trustee,  to  be  purchaser  from  himself  of  any  cannot  pur- 
part of  the  assets,  but  shall  be  considered  a  trustee  for  the  foMfims^f 
persons  interested  in  the  estate,  and  shall  account  for  the  ckiierimme- 

*  d lately  or  cy 

utmost  extent  of  advantage  made  by  him  of  the  subject  so  means  of  a 

,  ,  ,  V  trustee. 

purchased  («). 

The  principle  is  that  a  trustee  for  sale  owes  a  duty  to  his 
cestuis  que  timst  to  do  everything  in  his  power  for  their  benefit, 
and  is  therefore  absolutely  precluded  from  buying  the  trust 
property,  irrespective  of  questions  of  undervalue  or  otherwise, 
because  he  may  be  thus  induced  to  neglect  his  duty  (0- 

A  sale,  however,  is  not  to  be  avoided  merely  because  when  Mere  power 
entered  upon  the  purchaser  has  the  power  to  become  trustee  trustee  by"^ 
of  the  property  purchased,  as  for  instance  by  proving  the  Will  f^^nsufficient 
which  relates  thereto,  though  in  point  of  fact  he  never  does  to  invalidate 

transaction 
if  he  never 
Cp)  Graham  v,  Drummond,  [1896]  (#)  Hall  r.  Hall'ett,  (1784)  1  Cox,   acted. 

1  Ch.  968,  974.  134. 

(^)  Hall  r.  Andrews,  vbi  sup. ;  and  (t")  Per  Buckley,  J.,  in  B^  Boles  and 

8ee  Coote  on  Mortgages  (7th  ed.)  416.      British  Land  Co.'s  Contract,  [1902]  1 
(r)  Graham  r.  Drummond,  ubi  tup,      Ch.   244,  246  ;    and    see    Nugent    r. 
at  p.  976.  Nugent,  [1908]  1  Ch.  546. 
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Exchange 
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as  affecting 
executors  and 
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trators. 


become  such.  Snch  a  purchaser  is  under  no  disability,  and 
in  order  to  avoid  such  sale  it  must  be  shown  that  he  in  fact 
used  his  power  in  such  a  way  as  to  render  it  inequitable  that 
the  sale  should  be  upheld  (i^). 

In  dealing  with  the  leaseholds  of  a  testator  or  intestate,  an 
executor  or  administrator  may  grant  an  underlease,  if  neces- 
sary for  the  due  administration  of  the  property.  But  that  is 
an  exceptional  mode  of  dealing  with  the  assets,  and  those  who 
accept  a  title  in  that  way  must  take  it  subject  to  the  question 
whether  it  was  the  best  way  of  administering  the  assets  (x). 

Subject  to  a  similar  question  it  would  seem  that  an 
executor  or  administrator  may  now  under  the  authority  of  the 
Land  Transfer  Act,  1897,  lease  the  testator's  or  intestate's  real 
estate  for  the  purposes  of  administration. 

An  executor  or  administrator,  however,  cannot  give  an 
option  to  purchase,  being  in  this  respect  in  the  position  of  a 
trustee  who  cannot  enter  into  a  contract  for  sale  to  bind  the 
estate  for  some  years  afterwards  (y). 

The  legal  personal  representative  of  a  deceased  lessee  may 
dispose  of  the  lease  notwithstanding  it  contains  a  condition  or 
proviso  for  forfeiture  if  the  lessee  should  assign  or  let  without 
license ;  the  alienation  by  death  is  not  a  forfeiture,  nor  is  the 
executor  or  administrator  bound  if  he  is  not  named  in  the 
proviso  or  covenant  (z),  but  if  the  executor  or  administrator  is 
named,  he  is  bound  (a). 

A  promissory  note  or  bill  of  exchange  made  payable  to  the 
deceased  or  his  order,  may  be  indorsed  by  his  executor  or 
administrator  (h). 

It  may  be  convenient  here  to  refer  to  those  sections  of  the 
Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  aflfecting 
particularly  executors  and  administrators. 

Sect.  26  (1).  **  Where  a  person  signs  a  bill  as  drawer. 


(«)  Clark  r.  Clark,  (1884)  9  App. 
Cas.  733. 

(j?)  Oceanic  8team  Navigation  Co. 
r.  Sutherberry,  (1880)  16  C.  D.  236. 

(y)  Ibid, 

(0  Seers  v.  Hind,  (1791)  1  Ves.  294. 


(a)  Roe  V.  Harrison,  (1788)  2  T.  R. 
425,  and  see  Doe  r.  Be  van,  (1815)  3 
M.  k  S.  357  ;  Williams  (10th  ed.)  708. 

(ft)  Williams  (lOth  ed.)  711  ;  Wat- 
kins  r.  Maule,  (1820)  2  J.  &  W.  237. 
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indorser,  or  acceptor,  and  adds  words  to  his  signature  indicat-  Hay  ayoid 
ing  that  he  signs  for  or  on  behalf  of  a  principal,  or  in  a  {jtbaFty. 
representative  character,  he  is  not  personally  liable  thereon ; 
but  the  mere  addition  to  his  signature  of  words  describing 
him  as  an  agent,  or  as  filling  a  representative  character,  does 
not  exempt  him  from  personal  liability." 

Sect.  81  (5).  "Where  any  person  is  under  obligation  to 
indorse  a  bill  in  a  representative  capacity,  he  may  indorse  the 
bill  in  such  terms  as  to  negative  personal  liability." 

Sect.  41  (1)  (c).  "Where  the  drawee,  is  dead  presentment  Presentment. 
may  be  made  to  his  personal  representative." 

Sect.  41  (2)  (a)  provides  that  presentment  in  accordance 
with  the  rules  contained  in  s.  41  is  excused  and  a  bill  may 
be  treated  as  dishonoured  by  non-acceptance  where  the  drawee 
is  dead. 

Sect.  45  (7).  "  Where  the  drawee  or  acceptor  of  a  bill  is 
•dead  and  no  place  of  payment  is  specified,  presentment  must 
be  made  to  a  personal  representative,  if  such  there  be,  and 
with  the  exercise  of  reasonable  diligence  he  can  be  found." 

Sect.  49  (9).  "Where  the  drawee  or  indorser  is  dead  and  Notice  of 
the  party  giving  notice  of  dishonour  knows  it,  the  notice  must  ^  ^^  ^^^^^' 
be  given  to  a  personal  representative,  if  such  there  be,  and 
with  the  exercise  of  reasonable  diligence  he  can  be  found." 

Sect.  75  (2).  "  The  duty  and  authority  of  a  banker  to  pay  Authority 
a  cheque  drawn  on  him  by  his  customer  are  determined  by  determined 
notice  of  the  customer's  death."  ^Jd^lh 

It  may  also  be  useful  to  refer  to  s.  72,  which  provides  Requisites 
{inter  alia)  (1),  "  The  validity  of  a  bill  as  regards  requisites  in  ^o  fJTrfign^"'^ 
form  is  determined  by  the  law  of  the  place  of  issue,  and  the  ^*^- 
validity  as  regards  requisites  in  form  of  the  supervening 
contracts,  such  as  acceptance,  or  indorsement  or  acceptance 
^upra  protest^  is  determined  by  the  law  of  the  place  where 
such  contract  was  made. 

Provided  that — 

(a)  Where  a  bill  is  issued  out  of  the  United  Kingdom  it  is 
not  invalid  by  reason  only  that  it  is  not  stamped  in  accordance 
with  the  law  of  the  place  of  issue  : 
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(b)  Where  a  bill,  issued  out  of  the  United  Kingdom,, 
confoims  as  regards  requisites  in  form,  to  the  law  of  the 
United  Kingdom,  it  may,  for  the  purpose  of  enforcing  pay- 
ment thereof,  be  treated  as  valid  as  between  all  persons  who 
negotiate,  hold,  or  become  parties  to  it  in  the  United  Kingdom."' 

(2)  **  Subject  to  the  provisions  of  this  Act,  the  interpreta- 
tion of  the  drawing,  indorsement,  acceptance,  or  acceptance- 
stqna  jyrotest  of  a  bill,  is  determined  by  the  law  of  the  place^ 
where  such  contract  is  made/' 

As  to  when  the  personal  representative  may  claim  by 
election,  where  the  testator  or  intestate  at  the  time  of  his 
death  was  entitled  out  of  several  chattels  to  take  his  choice  of 
one  or  more  to  his  own  use,  the  following  principles  would 
seem  to  apply  (c). 

If  the  thing,  of  which  the  election  is  given,  is  to  be  done 
unicCi  vice,  the  election  ought  to  be  at  the  time. 

If  nothing  passed  or  vested  in  the  grantee  before  his. 
election  it  ought  to  be  made  in  the  life  of  the  parties,  as  if  a. 
man  gives  to  A.  such  of  his  horses  as  A.  and  B.  shall  choose,, 
the  election  ought  to  be  in  the  life  of  A.  But  where  an 
interest  vests  immediately  by  the  grant — ^as  if  a  man  gives  one 
of  his  horses  to  A.  and  B.,  after  the  death  of  A.  B.  may 
choose  which  he  will  take,  for  an  interest  vested  in  them 
immediately  by  the  gift — election  may  be  made  by  the 
personal  representative  as  well  as  by  the  party  himself.  If 
the  election  determines  only  the  manner  or  degree  in  which 
the  grantee  shall  have  the  thing,  his  personal  representative 
as  well  as  the  party  himself  may  make  it ;  for  in  such  case 
the  interest  vests  immediately.  As  if  a  lease  be  granted  to 
A.  for  ten  or  twenty  years,  as  he  shall  elect,  the  personal 
representative  is  entitled  to  the  election. 

So  if  the  thing,  of  which  election  is  given,  is  annual,  and 
to  have  continuance,  the  personal  representative  may  make 
the  election. 

An  executor  or  administrator  may  pay  or  allow  any  debt 
or  claim  on  any  evidence  that  he  thinks  sufficient.    He  may 

(e)  See  Williams  (10th  ed.)  713. 
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:alBO,  if  and  as  he  thinks  fit,  accept  any  composition  or  any  pounding:, 
"Becurity,  real  or  personal,  for  any  debt  or  for  any  property,  andaub-"^' 
real  or  personal,  claimed,  and  may  allow  any  time  for  pay-  ^^f^^j^ 
ment  of  any  debt,  and  may  compromise,  compound,  abandon,  or  settling 
submit  to  arbitration,  or  otherwise  settle  any  debt,  account,  claims. 
•claim  or  thing  whatever  relating  to  the  testator's  or  intestate's 
•estate,  and  for  any  of  those  purposes  may  enter  into,  give, 
•execute,  and  do  such  agreements,  instruments  of  composition 
or  arrangement,  releases,  and  other  things  as  to  him  seem 
expedient,  without  being  responsible  for  any  loss  occasioned 
ly  any  act  or  thing  so  done  by  him  in  good  faith  (d). 

Although  an  executor  cannot  discharge  himself  by  account- 
ing to  his  co-executor  {e),  yet  it  has  been  held  that  it  is  com- 
petent for  an  executor  in  a  proper  case  to  compromise  a  claim 
by  his  co-executor  against  the  estate  (/). 

If  one  of  several  executors  or  administrators  dies  the  Survivorship 
powers  of  the  oflSce  pass  to  the  survivors  {ee).  o  o  ce. 

It  is  necessary  to  determine  from  the  language  of  the  Will  As  to  powers 
whether  a  power  is  given  to  the  executors  as  individuals  or  the  office. 
v^hether  it  is  annexed  to  their  office.  If  it  is  annexed  to  their 
•office  it  can  be  exercised  by  the  proving  executors,  to  the 
•exclusion  of  a  renouncing  executor,  or  by  the  surviving 
•executors :  that  is,  by  the  executors  for  the  time  being  (Jf). 
Sect.  22  of  the  Trustee  Act,  1893  (which  replaced  s.  88  of  the 
Conveyancing  and  Law  of  Property  Act,  1881),  provides  that 
where  a  power  or  trust  constituted  after  or  created  by  instru- 
ments coming  into  operation  after  the  81st  December,  1881,  is 
igiven  to  or  vested  in  two  or  more  trustees  (which  expression 
by  e.  50  includes  the  duties  incident  to  the  office  of 
personal  representative  of  a  deceased  person)  jointly,  then, 
unless  the  contrary  is  expressed  in  the  instrument,  if  any, 
<;reating  the  power  or  trust,  the  same  may  be  exercised  or 
performed  by  the  survivor  or  survivors  of  them  for  the  time 

(d)  Trustee  Act,  (1893)  s.  21.  (1879)  4  App.  Cas.  692,  703. 

(e)  Hill  r.  Curtis,  (1865)  L.  R.  1  Eq.  (ee)  Wflliams  (10th  ed.)  720. 

•90,  98.  (j7)  Crawford  r.  Fors-iaw,  [1891]  2 

(/)  Re  Honghton,  [  1904  J  1  Ch.  622 ;      Ch.  261. 
but  see  De  Cordova  v,  De  Cordova, 
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being.  In  Re  Smith  (g),  Farwell,  J.,  stated  his  opinion  on  the 
result  of  the  authorities  on  this  section  of  the  Act,  as  follows : 
"Every  power  given  to  trustees  which  enables  them  to  deal 
with  or  affect  the  trust  property  is  prima  facie  given  them  ex 
officio  as  an  incident  of  their  office,  and  passes  with  the  office 
to  the  holders  or  holder  thereof  for  the  time  being ;  whether 
a  power  is  so  given  ex  offixAo  or  not  depends  in  each  case  on 
the  construction  of  the  document  giving  it,  but  the  mere  fact 
that  the  power  is  one  requiring  the  exercise  of  a  very  wide 
personal  discretion  is  not  enough  to  exclude  the  primu  facie 
presumption,  and  little  regard  is  now  paid  to. such  minute 
diflferences  as  those  between  "my  trustees,"  "my  trustees  A^ 
and  B.,"  and  "  A.  and  B.  my  trustees " :  the  testator's  reli- 
ance on  the  individuals  to  the  exclusion  of  the  holders  of  the 
office  for  the  time  being  must  be  expressed  in  clear  and  apt 
language." 

0)    [1904]  1  Ch.  139,  144. 


CHAPTEK   XVIL 

OF    THE    POWER   OF    ONE    OF     SEVERAL    EXECUTORS    OR    ADMINIS- 
TRATORS. 

Co-executors,  however  numerous,  are  regarded  in  law  as  Co-cxecutore 
an  individual  person ;  and,  by  consequence,  the  acts  of  any  entire^autho-^ 
one  of  them,  in  respect  of  the  administration  of  the  effects,  ^^^y '  . 

acts  of  any 

are  deemed  to  be  the  acts  of  all ;  for  they  have  all  a  joint  and  one  deemed 

to  be  &.cts  of 

entire  authority  over  the  whole  property  {a).  Hence  the  all. 
receipt  of  one  is  a  valid  discharge  (&),  so  also  one  of  several 
executors  may  release  or  pay  a  debt  or  transfer  any  part  of 
testator's  property,  without  the  concurrence  of  the  other 
executor  (c),  and  may  settle  an  account  with  a  person  account- 
able to  the  estate  (d). 

As  a  general  rule  the   Court  will  enforce  an  equitable  whenOourt 
security  on  part  of  the  assets  of  a  testator  created  by  one  of  ^^toncrto* 
several  executors  in  favour  of  a  mortgagee  for  value  in  good  equitable 

^  ^  ^  assignee  of 

faith  (e),  but  on  the  other  hand  there  are  cases  in  which  the  one  executor. 

Court  has  refused  its  assistance  to  persons  seeking  to  enforce 

in  equity  rights  claimed  by  virtue  of  what  has  been  done  by  a 

single  executor  contrary  to  the  wishes  of  the  co-executor  (/)• 

Although  under  s.  2  of  the  Land  Transfer  Act,  1897,  the  One  of  several 

powers,  rights,  duties  and  liabilities  of  personal  representa-  ^^,1^^.^' 

tives  in  respect  of  personal  estate  shall  apply  to  real  estate  so  tives  cannot 

seix  or  branS" 

far  as  the  same  are  applicable,  yet  sub-s.  (2)  of  s.  2  provides  fer  real  estate 
that  it  shall  not  be  lawful  for  some  or  one  only  of  several  joint  Authority  of 
personal  representatives,  without  the  authority  of  the  Court,  ^^r^- 
to  sell  or  transfer  real  estate. 

(a)  Williams  (10th  ed.)  715.  Beay.  446. 

(b)  Charlton  r.  Earl  of  Durham,  {e)  McLeod  v,  Drummond,  (1810) 
(1869)  L.  B.  4  Ch.  433.  17  Ves.  152. 

(c)  Jacomb  r.  Harwood,  (1751)  2  (/)  Lepard  v,  Vernon,  (1813)  2 
Ves.  Sen.  267  ;  Cole  v.  Miles,  (1852)  V.  &  B.  61  ;  Sneesby  v,  Thome,  (1855) 
10  Hare,  179.  7  D.  M.  AG.  399,  and  see  per  Stirling,  J., 

{d)  Smith    r,    Everett,    (1869)    27      in  li€  Ingham.  [1893]  1  Ch.  352,  360. 
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An  acknowledgment  of  a  debt  within  Lord  Tenterden^s 
Act  (9  Geo.  IV.  c.  14)  made  by  one  of  several  executors  as 
executor  binds  the  testator's  estate  ((/).  But  it  may  be 
questioned  whether  an  acknowledgment  by  one  only  of  several 
joint  personal  representatives  will  bind  the  testator's  real 
estate  (h). 

Although  an  executor  is  not  bound  to  plead  the  Statute  of 
Limitations,  and  may  pay  a  statute-barred  debt,  yet  the 
leaning  of  the  Courts  is  against  allowing  him  to  pay  such  debt 
against  the  wishes  of  his  co-executor  (i). 

An  assent  to  a  legacy  by  one  of  several  executors  is 
sufficient  {k). 

By  virtue  of  certain  Acts  of  Parliament  all  the  executors 
may  be  required  to  join  in  the  transfer  of  stock  in  the  books 
of  the  Bank  of  England  (Z),  or  railway  shares  or  stock  (m). 
The  transfer  of  the  share  or  other  interest  of  a  deceased 
member  of  a  company  under  the  Companies  Act,  1862  (25  & 
26  Yict.  c.  89)  is  regulated  by  s.  24  of  that  Act,  and  it  would 
seem  that  one  of  two  executors  who  are  noted  as  executors 
but  not  registered  as  shareholders  may  validly  effect  a 
transfer  (n). 

Although  the  act  of  one  of  two  executors  in  possessing  him- 
self of  the  testator's  effects  is  the  act  of  the  other,  so  as  to 
entitle  him  to  a  joint  interest  in  possession,  and  a  joint  right 
of  action,  if  the  effects  are  afterwards  taken  away,  yet  it 
cannot  create  a  new  liability,  and  impose  a  charge  on  the 
other  personally,  and  in  his  own  individual  character,  which, 
without  such  act,  would  never  have  existed  (o). 

Moreover  though  one  of  several  executors  may  dispose  of 
the  assets  so  as  to  bind  the  assets,  it  is  not  to  be  inferred  that 


{g)  Seei/o*^,  p.  396. 

(70  See;w«^,  p.  401. 

(i)  Midgley  r.  Midgley,  [1893]  3 
Ch.  282,  and  see  Astbury  r.  Astbury, 
[1898]  2  Ch.  Ill,  113. 

{k)  See  ;w*f,  p.  477. 

(0  See  33  k  34  Vict.  c.  71,  s.  28. 

(w)  See  the  Companies  Clauses  Act, 
1845  (8  Vict.  c.  16),  ss.  14,  18  &  20, 


and  Barton  v.  L.  &N.  W.  Railway  Co., 
(1889)  24  Q.  B.  D.  77. 

(a)  See  Backley  on  the  Companies 
Acts. 

(<;)  Williams  (10th  ed.)  718,  and 
see  post,  p.  572,  with  i-egard  to  a 
devastavit  by  one  of  several  execu- 
tors. 
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one  of  several  executors  is  the  agent  of  the  others  so  as  to 
bind  them  by  his  several  contracts  {p). 

One  of   several  administrators  is   on   the   same  footing  rowers  of  one 

J       ,  .  1    f  t  -ff  m  1    of  scveitil  ad- 

as  regards   his  powers  and   liabilities    as    one    of    several  ministrators. 
executors  {q), 

(//)  Williams (lOthed.) 719  ;  Turner      Ves.  Sen.  267  ;  Smith  v.  Everett,  (1859) 
T.  Hardey,  (1842)  9  M.  &  W.  770.  27  B.  446  ;  and  seejJifH,  p.  572. 

{q)  Jacomb   r.  Harwood,  (1751)  2 
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CHAPTER    XVIII. 

OF  THE  DEVOLUTION  OF   ASSETS  AS  REAL  OB   PERSONAL   ESTATE. 

Sect.  1. — Of  Chattels  Personal  of  the  Deceased. 

The  subject  of  chattels  personal  or  things  moveable,  in 
considering  whether  they  belong  to  the  executor  or  adminis- 
trator  as  part  of  the  personal  estate  of  the  deceased  or  as 
annexed  to  the  inheritance,  is  usually  treated  in  three  divi- 
sions (a),  viz.  :  (1)  chattels  animate ;  (*2)  chattels  vegetable ; 
(8)  chattels  inanimate. 


Property  in 

domestic 

animals. 

Property  in 
animals /i?r^ 
natura. 


(1)  Chattels  Animate. 

Chattels  animate  may  be  subdivided  into  such  as  are  fene 
natui'a  and  domestic  animals.  In  domestic  animals  a  man 
may  have  absolute  property,  and  they  are  therefore  capable  of 
being  transmitted,  like  any  other  personal  chattel.  In 
animals /er^  natnra,  i.e.,  such  as  are  usually  found  at  liberty 
and  wandering  at  large,  generally  speaking,  a  man  can  have 
no  property  transmissible  to  his  representatives.  But  & 
qualified  property  may  subsist  in  animals  of  the  latter  class,. 
per  indiistiiam  honiinis,  by  a  man  reclaiming  them  and  making 
them  tame  by  art,  industry  or  education,  or  by  so  confining 
them  within  his  own  immediate  power,  that  they  cannot  escape 
and  use  their  natural  liberty ;  and  the  animals  so  reclaimed  or 
confined  belong  to  the  executor  or  administrator  as  personal 
property.  Thus,  if  the  deceased  have  any  tame  pigeons,  deer,, 
rabbits,  pheasants  or  partridges,  they  shall  go  to  his  executors 
or  administrators  as  personal  property.  So  though  they  were 
not  tame  yet  if  they  were  kept  alive,  in  any  room,  cage,  or 
such  like  place ;  as  fish  in  a  trunk.  But  if  at  any  time  they 
regain  their  natural   liberty,  the  property  instantly  ceases^ 

(a)  Williams  (10th  ed.)  531. 
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unless  they  have  animum  revei-tendi^   which  is   only  to  be 
known  by  their  usual  custom  of  returning  (6). 

A  qualified  property  may  also  subsist  in  animals  ferce 
natura  jn'opter  impotentiam,  as  in  young  pigeons,  which,  though 
not  tame,  being  in  the  dovehouse,  are  not  able  to  fly  out ;  and 
they  shall  go  to  the  executors  or  administrators  as  personal 
property  (c). 

The  animals  which  a  man  has  rcUione  jnivilegii  are  con-  Property  in 
sidered  as  incident  to  the  freehold  and  inheritance,  and  do  not  owned  ratu>n$ 
pass  to  the  executor  or  administrator  as  personal  property,  i^'*^^*^'*- 
Thus  deer  in  a  park  {i.e.,  as  it  should  seem,  in  a  park  properly 
so-called,  which  must  be  either  by  grant  or  prescription), 
conies  in  a  warren,  doves  in  a  dovehouse,  will  not  go  to  the 
executor  or  administrator  as  personal  property.     So  if  a  man 
buys  fish  and  puts  them  into  his  pond,  and  dies,  they  will  go 
with  the  inheritance,  because  they  are  at  liberty,  but  otherwise 
if  they  are  in  a  trunk  or  in  a  net,  or  the  like ;  for  then  they  are 
severed  from  the  soil  (d). 

The  personal  representative  of  a  lessee  for  years  of  lands  Bights  of 
can  have  no  further  interest  in  deer,  conies,  doves  and  fish 
than  the  deceased  had,  i.e.,  a  right  to  take  to  his  own  ube  as 
many  as  he  pleases,  during  his  term,  provided  he  leaves 
enough  for  the  stores ;  for  if  a  lessee  for  years  kill  so  many 
that  there  is  not  sufficient  left  for  the  stores,  it  is  waste  (e). 

(2)  Chattels  Vegetable. 

Personal  effects  of  a  vegetable  nature  are  the  fruit  or  other  What  are 
parts  of  a  plant  or  tree  when  severed  from  the  body  of  it,  or  ubief    ^^^^" 
the  old  plant  or  tree  itself  when  severed  from  the  ground. 
Hence  apples,  pears,  and  other  fruits,  if  hanging  on  the  trees 
at  the  time  of  the  death  of  the  ancestor,  shall  go  to  the  heir 
and  do  not  pass  as  personal  property  (/). 

So  if  trees  are  attached  to  and  form  part  of  the  soil  they  are  Trees  if 
realty — quicquid  plantatur  solo  solo  cedit — if  they  are  severed  JJJ^J^^J^ 

(>)  See  Williams    (lOth    ed.)    531  (d)  Ibid, 

et  teq.  (/)  Ibid.  533. 

(c)  WiUiams  (10th  ed.)  532,  (/)  Ibid,  534. 

Q  2 
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What  from  the  soil  they  are  personalty.     Tlie  degree  and  extent  to 

severance  is  which  a  tree  may  form  part  of  the  soil  by  reason  of  the  attach- 
ffu;?.*^^^  °*      ment  of  its  roots,  is  in  every  case  a  question  of  fact.     A  tree 

may  be  absolutely  dead  and  yet  form  part  of  the  soil,  so  the 
question  of  the  life  of  the  tree  seems  immaterial  (g). 
Trees  sold  by  But  if  the  tenant  in  fee  simple  sells  the  trees  they  pass  to 
^mjae/or  ^  ^^^  purchaser  as  personal  property,  and  so  also  where  the 
^^t^h^f  ^^^"*  ^^  *®®  simple  sells  the  land  reserving  the  trees,  in  con- 
flimpie,  are  sideration  of  law  they  are  divided  as  chattels  from  the  freehold, 
property.  and  wiU  pass  as  personal  property  to  the  personal  representa- 
tives of  the  vendor  (/<). 
Trees  sold  by  Apart  from  powers  conferred  by  settlement  or  by  the 
must^be^  ^  Settled  Land  Acts,  if  a  tenant  in  tail  sells  the  trees  and  dies 
^tlT^  ^'^^^  before  actual  severance  as  to  the  issue  in  tail  they  are  part  of 

the  inheritance,  and  shall  go  with  it,  and  the  purchaser,  or  his 
personal  representative,  cannot  take  them  (i)- 
Distinction  With  respect  to  the  property  in  trees  and  bushes  when 

whi^hTre^  *  severed,  there  seems  to  be  a  material  difference  between  such 
siwh  &s  are  *^®®®  ^®'  ^^  ^^^  general  law  of  the  land,  or  by  the  custom  of 
not.  the  country  where  they  grow,  are  timber,  and  such  as  are  not. 

For  if  tenant  in  dower,  or  by  the  curtesy,  or  tenant  for  life  or 
years,  unless  he  be  so  without  impeachment  of  waste,  cuts 
down  timber  trees,  or  a  stranger  does  so,  or  the  wind  blows 
them  down,  the  trees  so  severed  shall  not  go  to  the  tenant  or  to 
his  personal  representative  but  to  the  owner  of  the  first  estate 
of  inheritance  in  the  land.  On  the  other  hand,  if  such  a 
tenant  cuts  down  hedges  or  trees,  not  timber,  or  they  are 
severed  by  the  act  of  God,  the  tenant  shall  have  them  ;  and, 
consequently,  his  personal  representative.  So  if  trees  are 
blown  down,  which  are  in  their  nature  timber,  but  are  dotards 
without  any  timber  in  them,  or  if  such  are  wrongfully  severed 
by  the  lessor,  they  belong  to  the  tenant,  and  will  pass  to  his 
personal  representative  (&). 

The  law  is  stated  as  follows  by   Sir  G.  Jessel,  M.B.,  in 

07)  He    Ainslie,    (1886)    80   C.    D.  (/)  Ibid,  535. 

485.  (*)  Ibid, 

(A)  Williams  (10th  ed.)  534. 


DEVOLUTION   OF  ASSETS   AS   REAL  OR   PERSONAL  ESTATE.  229 

Honywood  v.  Honywood  (Z) :  "  The  tenant  for  life  may  not  cut  What  is 
timber.  The  question  of  what  timber  is  depends,  first,  on 
general  law,  that  is,  the  law  of  England ;  and  secondly,  on  the 
special  custom  of  a  locality.  By  the  general  law  of  England, 
oak,  ash,  and  elm  are  timber,  provided  they  are  of  the  age  of 
twenty  years  and  upwards,  provided  also  they  are  not  so  old 
as  not  to  have  a  reasonable  quantity  of  useable  wood  in  them, 
sufficient,  according  to  a  text  writer,  to  make  a  good  post. 
Timber,  that  is,  the  kind  of  tree  which'  may  be  called  timber, 
may  be  varied  by  local  custom.  There  is  what  is  called  the 
custom  of  the  country,  that  is,  of  a  particular  county  or 
division  of  a  county,  and  it  varies  in  two  ways.  First  of  all, 
you  may  have  trees  called  timber  by  the  custom  of  the 
country — beech  in  some  counties,  hornbeam  in  others,  and 
even  whitethorn  and  blackthorn,  and  many  other  trees,  are 
considered  timber  in  peculiar  localities — in  addition  to  the 
ordinary  timber  trees.  Then  again,  in  certain  localities, 
arising  probably  from  the  nature  of  the  soil,  trees  of  even 
twenty  years  old  are  not  necessarily  timber,  but  may  go  to 
twenty-four  years,  or  even  to  a  later  period,  I  suppose,  if 
necessary  ;  and  in  other  places  the  test  of  when  a  tree  becomes 
timber  is  not  its  age  but  its  girth.  These,  however,  are 
special  customs.  Once  arrive  at  the  fact  of  what  is  timber, 
the  tenant  for  life,  impeachable  for  waste,  cannot  cut  it  down. 
That  I  take  to  be  the  clear  law,  with  one  single  exception,  Periodical 
which  has  been  established  principally  by  modern  authorities  timbeif  ^^ 
in  favour  of  the  owners  of  timber  estates,  that  is,  estates  which  ^**^- 
are  cultivated  merely  for  the  produce  of  saleable  timber,  and 
where  the  timber  is  cut  periodically.  The  reason  of  the  dis- 
tinction is  this,  that  as  cutting  the  timber  is  the  mode  of 
cultivation,  the  timber  is  not  to  be  kept  as  part  of  the  inherit- 
ance, but  part,  so  to  say,  of  the  annual  fruits  of  the  land,  and 
in  these  cases  the  same  kind  of  cultivation  may  be  carried  on 
by  the  tenant  for  life  that  has  been  carried  on  by  the  settlor 
on  the  estate,  and  the  timber  so  cut  down  periodically  in  due 
course  is  looked  upon  as  the  annual  profits  of  the  estate,  and» 

{t)  (1874)  L.  R.  18  Eq.  306,  309. 


waste. 
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therefore,  goes  to  the  tenant  for  life.    With  that  exception,  I 

take  it,  a  tenant  for  life  cannot  cat  timber." 

Trees  not  "  The  tenant  for  life  can  cut  all  that  is  not  timber,  with 

right  of  certain  exceptions.    He  cannot  cut  ornamental  trees,  and  he 

to^t!  ^^  ^  ^  cannot  destroy  *  germins,'  as  the  old  law  calls  them,  or  stools 

of  underwood ;  and  he  cannot  destroy  trees  planted  for  the 
What  is  protection  of  banks,  and  various  exceptions  of  that  kind ;  but, 

with  those  exceptions,  which  are  waste,  he  may  cut  all  trees 
which  are  not  timber,  with  again  an  exception,  that  he  must 
not  cut  those  trees  which,  being  under  twenty  years  of  age,  are 
not  timber,  but  which  would  be  timber  if  they  were  over 
twenty  years  of  age.  If  he  cuts  them  down  he  commits  waste, 
as  he  prevents  the  growth  of  the  timber.  Then,  again,  there 
is  a  qualification  that  he  may  cut  down  oak,  ash,  and  elm, 
under  twenty  years  of  age,  provided  they  are  cut  down  for  the 
purpose  of  allowing  the  proper  development  and  growth  of 
other  timber  that  is  in  the  same  wood  or  plantation.  That  is 
not  waste ;  in  fact,  it  is  for  the  improvement  of  the  estate, 
and  not  the  destruction  of  it,  and  therefore  he  is  allowed  to 
cut  them  down." 

**  If  the  timber  is  timber  properly  so  called,  that  is,  oak, 
ash,  and  elm  over  twenty  years  old  (I'  am  not  saying  anything 
about  exceptional  cases),  the  property  in  the  timber  cut  down, 
either  by  the  tenant  for  life  or  anybody  else,  or  blown  down 
by  a  storm,  belongs  at  law  to  the  owner  of  the  £rst  vested 
estate  of  inheritance.  There  is  in  equity  an  exception  where 
the  remainderman,  the  owner  of  the  first  vested  estate  of 
inheritance,  has  colluded  with  the  tenant  for  life,  to  induce 
the  tenant  for  life  to  cut  down  timber,  and  then  equity  inter- 
feres and  will  not  allow  him  to  get  the  benefit  of  his  own 
wrong.  There  is,  again,  a  second  equitable  exception,  and 
that  is  this :  that  where  timber  is  decaying,  or  for  any  special 
reason  it  is  proper  to  cut  it  down,  and  the  tenant  for  life  in  a 
suit  properly  constituted,  to  which  the  remainderman  or  the 
owner  of  the  vested  estate  of  inheritance  is  a  party,  gets  an 
order  of  the  Court  to  have  it  cut  down,  there  the  Court  dis- 
poses of   the  proceeds  on  equitable  principles,  and  makes 
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them  follow  the  interests  in  the  estate.  In  that  case,  there- 
fore, the  proceeds  are  invested,  and  the  income  given  to  the 
successive  owners  of  the  estate,  until  you  get  to  the  owner  of 
the  first  absolute  estate  of  inheritance  who  can  take  away  the 
money." 

This  judgment  of  Sir  G.  Jessel  was  considered  by  the  Qualification 
Court  of  Appeal  in  Dashwood  v.  Magniac  (m),  and  with  refer-  estates, 
ence  to  what  Sir  6.  Jessel  said  about  timber  estates,  Lindley, 
L.J.,  remarked,  ''  If  his  observations  are  confined  to  estates 
the  trees  on  which,  though  timber,  may  by  virtue  of  a 
local  usage  be  cut  periodically  when  grown  in  woods  with  a 
view  to  ensure  a  succession  of  timber  and  to  preserve  such 
woods,  I  see  no  reason  to  dissent  from  him;  but  if  he 
intended  to  go  further,  he  may  have  gone  too  far."  And  Kay, 
L.J.,  remarked  that  there  is  no  exception  from  the  common 
law  as  to  waste  in  favour  of  the  limited  owner  of  what  is 
called  a  ''  timber  estate." 

There  are,  however,  certain  vegetable  products  of  the  earth,  Emblements, 
which,  although  they  are  annexed  to  and  growing  upon  the  land  ™  *°^  ^  ^  ' 
at  the  time  of  the  occupier's  death,  yet,  as  between  the  executor 
or  administrator  of  the  person  seised  of  the  inheritance,  and  the 
heir,  in  some  cases,  and  between  the  executor  or  administrator 
of  the  tenant  for  life,  and  the  remainderman  or  reversioner,  in 
others,  are  considered  by  the  law  as  chattels  and  will  pass  as 
such.     These  are  usually  called  emblements  (;0* 

When  the  occupier  of  the  land,  whether  he  be  the  owner  of  Object  to 
the  inheritance  or  of  an  estate  determining  with  his  own  life,  for  labour  and 
has  sown  or  planted  the  soil  with  the  intention  of  raising  a  ^-'^P®"^- 
crop  of  such  a  nature,  and  dies  before  harvest  time,  the  law 
gives  to  his  executors  or  administrators  the  profits  of  the  crop, 
eniblavence   de  bled,  or  emblements,  to  compensate  for  the 
labour  and  expense  of  tilling,  manuring  and  sowing  the  land  (o). 

The  doctrine  of  emblements  extends  not  only  to  corn  and  To  what  the 
grain  of  all  kinds,  but  to  every  thing  of  an  artificial  and  emblements 
annual  profit,  that  is,  produced  by  labour  and  manurance  (p).  extends. 

(w)  [1891]  3  Ch.  306.  («)  Ibid.  637 

C«)  Williams  (10th  ed.)  536.  (p)  Ibid. 
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To  what  it 
does  not 
extend  : 

fruit ; 

plantations ; 


growing  crop 
of  grass, 


except  arti- 
ficial grasses. 


Extends  only 
to  species  of 
crop  which 
repays  labour 
within  the 
year. 


As  to  hops. 


Personal  re- 
presentative 
entitled  as 
against  heir 
but  not  as 
against 
dowress  : 

entitled  as 
against  heir 
in  tail  ; 

not  against 
surviving 
joint  tenant ; 

unless 
deceased 
sowed  by 
agreement ; 

nor  against 
devisee ; 


But  the  rule  as  to  emblements  does  not  apply  to  fruit 
growing  on  trees,  nor  to  the  plantation  of  trees,  unless  they  be 
trees,  shrubs,  and  other  produce  of  the  ground  planted  by 
gardeners  and  nurserymen  by  trade  with  an  express  view  to 
sale((/). 

The  growing  crop  of  grass,  even  if  sown  from  seed,  and 
though  ready  to  be  cut  for  hay,  cannot  be  taken  as  emble- 
ments ;  because,  as  it  is  said,  the  improvement  is  not  distin- 
guishable from  what  is  natural  product,  although  it  may  be 
increased  by  cultivation.  It  seems,  however,  that  the  artificial 
grasses,  such  as  clover,  saint  foin  and  the  like,  by  reason  of 
the  greater  care  and  labour  necessary  for  their  production, 
are  within  the  rule  of  emblements  (r). 

But  the  doctrine  of  emblements  extends  to  a  crop  of  that 
species  only  which  ordinarily  repays  the  labour  by  which  it  is 
produced  within  the  year  in  which  that  labour  is  bestowed, 
though  the  crop  may,  in  extraordinary  seasons,  be  delayed 
beyond  that  period  («). 

The  case  of  hops,  which  grow  from  ancient  roots,  and 
which  yet  may  be  emblements,  though  at  first  sight  an 
exception,  really  falls  within  this  rule  (t). 

Where  the  deceased  was  seised  in  fee  simple  of  the  land, 
his  personal  representatives  are  entitled  to  emblements  as 
against  the  heir :  though  not  as  against  a  dowress.  So  if  the 
deceased  was  seised  in  fee  tail,  his  personal  representatives 
are  entitled  to  the  privilege  as  against  the  heir  in  tail.  But 
where  a  man  is  seised  of  the  soil  as  joint-tenant,  and  dies,  the 
corn,  &c.,  sown  goes  to  the  survivor,  and  the  moiety  shall  not 
go  to  the  personal  representatives  of  the  deceased;  yet  if  a 
joint  tenant  agree  that  his  companion  shall  occupy  and  sow 
all  the  land,  who  sows  and  dies  before  severance,  his  personal 
representatives  shall  have  the  emblements  (u). 

Crops  growing  on  the  land  go  to  the  devisee  of  the  land 
unless  expressly  given  by  Will  to  some  one  else ;  a  general 


Cq)  Williams  (10th  ed.)  538. 

(r)  Ibid. 

(0  Graves  v.  Weld,  (1833)  6  B.  & 


Ad.  105,  118. 

(t)  Ibid.  At  IK  119. 

(v)  Williams  (lOtli  cd.)  539. 
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« 

bequest  of  personal  estate  is  insufficient  to  deprive  the 
devisee  (x),  but  a  gift  of  ''  farming  stock  "  is  sufficient  to  pass 
the  growing  crops  to  the  specific  legatee  as  against  the 
devisee  of  the  land  (y). 

So,  if  the  testator,  being  seised  in  fee,  sows  the  land,  and  devisee 

,..  A#i«.    /•!  •!  11       for  life  enli- 

devises  it  to  A.  for  life  (without  any  remainders  over),  and  the  tied  against 
testator  and  A.  both  die  before  severance,  the  executors  of  A.  aitliough  he 
shall  have  the  crop  thouch  A.  did  not  sow  (z).  ^*®  ^^^^® 

^  o  ^  -^  severance ; 

It  is   otherwise  if  the  testator   has  limited  remainders  but  not 
over  after  the  death  of  the  life  tenant.      Thus  if  A.  seised  **^"^^  ^" 

maindeimen. 

of  land,  sows  it,  and  then  conveys  it  or  devises  it  to  B.  for 
life,  remainder  to  G.  for  life,  and  B.  dies  before  the  corn  is 
reaped,  in  this  case  B.'s  executors  shall  not  have  the  emble- 
ments, but  they  shall  go  with  the  land  to  C.  (a). 

The  privilege  of  taking  the  emblements  is  not  confined  ^uie  extends 

•^  "  to  everyone 

to  the  case  of  the  representatives  of  a  person  seised  of  the  (possessed  of 

•    I'i  •j.i'Lv'ii.i.i  !•  1     ftn  uncertain 

inheritance,  as  against  the  heir ;  but  the  rule  is  general,  estate  dying 
that  every  one  who  has  an  uncertain  estate  or  interest,  if  his  ^^^^^  ^^^^- 
estate  determines  by  the  act  of  God  before  severance  of  the 
crop,  shall  have  the  emblements,  or  they  shall  go  to  his 
personal  representatives.  Therefore,  the  personal  representa- 
tives of  a  tenant  for  life  are  entitled  to  emblements  to  the  exclu- 
sion of  the  remainderman  or  reversioner  (/;).  So  the  personal 
representatives  of  a  man,  seised  in  right  of  his  wife,  who 
sows  and  dies  before  severance,  are  entitled  to  emblements  (c). 
And  if  tenant  for  years,  si  tamdiu  vixeiit,  sows  and  dies  before 
severance  his  personal  representatives  are  entitled  (d). 

Sect.  1  of  14  &  15  Vict.  c.  25,  provides  that,  where  the  Effect  of  u 
leastj  of  **  any  farm  or  lands"  shall  determine  by  the  death  c. 25, s.^on 
or   cesser  of  the  estate  of  any  landlord  entitled  for  his  life  tj^n'™\e^se 
or  for  any   uncertain  interest,  instead  of  claims  to  emble-  by  death  of 

-     „  .  1      1     1  •!  11.  ,1      landlord. 

ments,  the  tenant  shall  continue  to  hold  such  farm  or  lands 
until  the  expiration  of  the  then  current  year  of  his  tenancy, 

{x)  Cuoi>er    r.    Woolfitt,    (1857)    2  (a)  Ibid.  542. 

H.  &  N.  122.  (>)  2Hd.  541. 

iy)  lie  Roose,  (1880)  17  C.  D.  696.  (c)  Ibid.  548. 

(r)  Williams  (lOtli  ed.)  540.  (d)  Ibid.  542. 
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and  shall  then  quit  upon  the  terms  of  his  lease,  as  if  it  had 
expired  by  efiSuxion  of  time  or  otherwise ;  and  the  succeed- 
inc);  landlord  shall  be  entitled  to  recover  and  receive  of  the 
tenant  a  fair  proportion  of  the  rent,  for  the  period  since  the 
lessor's  death  or  cesser  of  estate. 

This  Act  applies  to  any  tenancy  in  respect  of  which  there 
may  be  a  claim  to  emblements,  for  instance  a  cottage  with 
about  an  acre  of  land  partly  cultivated  as  a  garden  and  partly 
sown  with  com  and  planted  with  potatoes  (e). 
Rule  does  not         The  general  rule  of  law  is,  that  the  tenant  shall  not  have 
tenancy  emblements  when  the  tenancy  is  determined  by  his  own  act ; 

man'Tow^  ^  ^®  where  the  lessee  surrenders,  or  a  woman  who  is  tenant 
^^^'  durante  ridaitate  marries,  or  the  estate  determines  by  for- 

feiture, condition  broken,  &c.  (/).  The  act  on  which  the 
lease  is  forfeited  for  condition  broken  need  not  be  the  sole 
and  distinct  act  of  the  tenant  alone  ;  it  is  sufficient  if  it  is  the 
consequence  of  his  act,  as  for  instance  forfeiture  on  judgment 
and  execution  or  on  bankruptcy  in  consequence  of  a  previous 
debt  of  the  tenant  (g). 
Right  of  Where  there  is  a  right  to  emblements,  the  law  gives  a  free 

regress.  entry,  egress  and  regress,  as  much  as  is  necessary,  in  order  to 

cut  and  carry  them  away  {h).     But  in  justifying  for  entering 
or  continuing  in  possession  the  claimant  must  show  that  the 
crop  was  ripe  or  fit  for  harvesting  or  that  it  needed  care  or 
cultivation  (i). 
Compensation         Besides  emblements  a  tenant  (that  is  a  holder  of  land 

under  Agri- 
cultural Hold-  under  a  landlord  for  a  term  of  years,  or  for  lives,  or  for  lives 

land^Acf,        "^^  years,  or  from  year  to  year)  on  quitting  his  holding  at 
1883.  the  determination  of  a  tenancy  is  entitled  under  the  Agricul- 

tural Holdings  (England)  Act,  1888  (/:),  to  obtain  from  his 
landlord  compensation  for  improvements  made  on  his  holding 
in  accordance  with  the  provisions  of  the  Act,  and  the  right  to 

(f)  Haines  r.  Welch,  (1868)  L.  R.  4  154. 

<-'.  r.  yi.  (70  Williams  (10th  ed.) 544  ;  Kings- 

C/)  WilliaiiiB  (10th  ed.)  543,  n.  (y) ;  bury  r.  Colling,  (1827)  4  Biug.  202. 

and  rf,  I^schallas  r.  Woolf,  [1908]  1  (i)  Hayling  r.  Okey,  (1853)  8  Exch. 

Ch.  (>41.  631,  545. 

iff)  Davis  r.  Eyton,  (1830)  7  Bing.  (k)  46  k  47  Vict.  c.  61. 
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receive  such  compensation  enures  for  the  benefit  of  his 
personal  representatives  (s.  61).  So  also  the  personal  repre- 
sentatives of  a  landlord,  tenant  for  life,  who  have  been 
compelled  under  the  Act  to  pay  compensation  for  improve- 
ments to  an  outgoing  tenant,  who  had  claimed  compensation 
and  whose  tenancy  had  been  determined  before  the  death  of 
the  landlord,  are  entitled  to  a  charge  upon  the  holding  in 
respect  of  the  amount  which  they  have  so  paid  (I). 

(8)  Chattels  Personal  Inanimate, 

The  meaning  of  the  term  **  heirlooms  "  is  stated  as  follows  Heirlooms, 
by  Chitty,  L.J.,  in  Hill  v.  Hill  (in).     "  The  meaning  of  the 
word   standing  alone,   without  any  explanatory  context,  in 
reference  to  chattels  in  gross  (I  am  not  speaking  of  fixtures) 
is  the  same  in  law  and  in  equity.     Its  primary  meaning  is  Primary 
chattels  which  on  the  death  of  the  ancestor  pass  to  the  heir.  ™^'^*"^* 
These  are  of  two  classes.    The  first  is  where  they  pass  by  special 
custom,  such  as  the  best  bed  and  the  like.     The  second  is  where 
the  chattels,  to  use  the  old  phrase,  savour  of  the  inheritance ; 
that  is,  are  directly  connected  with  it.     This  class  includes 
title-deeds  and  the  chest  or  box  where  they  are  usually  kept,  the 
patent  creating  a  dignity,  the  garter  and  collar  of  a  knight,  an 
ancient  horn  where  the  tenure  is  by  cornage  as  in  the  case 
of  the  Pusey  horn,  and  the  ancient  jewels  of  the  Crown. 

"  As  the  special  custom  has  to  be  proved  strictly,  little  or 
nothing  is  heard  at  the  present  day  of  the  first  class.  For 
this  statement  of  the  law  it  is  unnecessary  to  cite  authorities. 
I  refer,  however,  to  Co.  Litt.  18  b,  and  1  Williams  on 
Executors  (9th  ed.),  p.  688  et  seq.,  in  which  latter  work  the 
subject  is  fully  treated.  But  there  is  a  secondary  sense  in  Secondary 
which  the  term  'heirlooms'  is  used;  that  is,  where  chattels  ™^'^^°^- 
are  settled  by  deed  or  Will  or  otherwise,  vesting  them  in  trus- 
tees upon  trusts  declared  whereby  they  are  limited  to  go  along 
with  corporeal  or  incorporeal  hereditaments,  so  far  as  the  rules 
of  law  or  equity  will  permit.  This  secondary  sense  is, 
speaking  generally,  the  sense  in  which  the  term  '  heirlooms  ' 

(0  Gough  r.  Gough,  [1891]  2  Q.  B.665.  («)  [1897]  1  Q.  B.  488,  494. 
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is  employed  popularly,  and  also  by  lawyers  as  a  brief  descrip- 
tion. As  an  instance  of  the  latter,!  refer  to  the  87th  section  of 
the  Settled  Land  Act,  1882,  where  the  marginal  note  (which  forms 
no  part  of  the  enactment)  is  *  heirlooms.'  The  word  itself  does 
not  occur  in  the  text,  which  speaks  of  personal  chattels  settled  on 
trust  so  as  to  devolve  with  land.  But  the  chattels  thus  settled 
are  both  at  law  and  in  equity  still  chattels ;  and,  as  neither  law 
nor  equity  knows  of  such  a  thing  as  an  estate  in  a  chattel  or  a 
remainder  in  the  proper  sense  of  those  artificial  terms,  it  follows 
that  the  chattels  so  settled,  retaining  their  character  of  chattels, 
are,  like  any  other  personal  property,  subject  to  the  general 
rule  against  perpetuities.  Accordingly,  in  compliance  with 
this  rule,  the  property  in  the  chattels  must  vest  absolutely 
within  lives  in  being  and  twenty-one  years  afterwards.  Con- 
sequently, in  well-drawn  settlements,  regard  being  had  to 
another  rule  of  law  that  words  which  create  an  estate  tail  in 
realty  confer  the  absolute  property  in  personalty,  a  provision 
is  usually  inserted  that  the  chattels  shall  not  vest  in  an 
unborn  person  who  takes  an  estate  tail  in  the  realty  by 
purchase  unless  he  attains  the  age  of  twenty-one  years.  All 
these  propositions  are  well  established  :  I  am  led  into  stating 
them  by  the  argument  for  the  defendant.  There  is  another 
proposition  of  law,  that  a  man  cannot  change  the  general  law, 
and  impart  to  a  chattel  a  descendible  quality,  except  in  some 
such  manner  as  already  stated.  He  cannot  turn  a  chattel  into 
freehold  land.  Accordingly,  if  A.  gives  a  chattel  to  B.  and 
merely  says  that  B.  is  to  have  it  as  an  heirloom,  no  force  (in 
the  absence  of  any  context  or  special  circumstance)  can  be 
attributed  to  the  word  *  heirloom.'  Such  was  the  opinion  of 
Lord  Hatherley  in  Shelley  v.  Shelley  (n)  and  such  was  the 
decision  in  In  re  Johnston  "  (o). 

Heirlooms  cannot  be  devised  away  from  the  house  to 
which  they  belong,  but  during  his  life  the  owner  may  sell  or 
dispose  of  them,  as  he  may  of  the  timber  of  the  estate  (/)). 

It  has  been  held  that  the  ornaments  of  the  chapel  of  a 


(«)  (1868)  L.  R.  6  Eq.  540. 
00  (1884)  26  C.  D.  538. 


(;0  Williams  (10th  ed.)  546. 
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preceding  bishop  belong  to  the  succeeding  bishop,  although 
other  chattels  in  the  case  of  a  sole  corporation  belong  to  the 
executors  of  the  deceased  {q). 

If  an  incumbent  enter  upon  a  parsonage  house  in  which  Fixtures  in 
are  hangings,  grates,  iron  backs  to  chimneys  and  such  like,  hou^"*^^ 
not  put  up  there  by  the  last  incumbent,  but  which  have  gone 
from  successor  to  successor,  the  executor  of  the  last  incum- 
bent shall  not  have  them,  but  they  shall  continue  in  the  nature 
of  heirlooms ;  but  if  the  last  incumbent  fixed  them  there  only 
for  his  own  convenience,  it  seems  they  shall  be  deemed  as 
furniture,  or  household  goods,  and  shall  go  to  his  executor  (r). 

Fixtures. — The  meaning  of  the  word  fixture  is  anything  what  are 
annexed  to  the  freehold,  that  is,  fastened  to  or  connected  with  ^^*^^"^^' 
it,  not  in  mere  juxtaposition  with  the  soil.     Whatever  is  so 
annexed  becomes  part  of  the  realty,  and  the  person  who  was 
the  owner  of  it  when  it  was  a  chattel  loses  his  property  in  it, 
which  immediately  vests  in  the  owner  of  the  soil,  according  to 
the   maxim  "  QiUcquid  plantatur  solo  solo  cedit^' {s).     There 
is  no  exception  to  this  rule.     There  is,  however,  a  different  irremove- 
and  a  separate  rule  that  whatever  once  becomes  part  of  the  fixtures  by 
inheritance  cannot  be  severed  by  a  limited  owner,  whether  he  i^°lli^ 

•^  '  owner. 

be  owner  for  life  or  for  years,  without  the  commission  of  that 
which  is  called  waste.  The  two  rules  stand  consistently 
together,  not  one  by  way  of  exception  to  the  other,  but  to  this 
second  rule,  namely,  the  irremoveability  of  things  fixed  to  the 
inheritance  an  exception  has  been  established  in  favour  of  Exception  in 
fixtures  which  have  been  attached  to  the  inheritance  for  the  STures.'  ^ 
purpose  of  trade.  Fixtures  of  this  kind  cannot  be  removed 
by  the  executor  of  one  who  was  complete  owner  of  the  inheri- 
tance, but  they  can  be  removed  by  the  executor  of  a  tenant,  or 
by  the  tenant  himself  as  against  the  landlord  during  the 
course  of  the  tenancy  (t). 

There  is  a  similar  exception  in  favour  of  tenant's  fixtures  Exception  in 
annexed  for  domestic  convenience  or  ornament.  tures^fo^*' 

Cq)  Corven  r.  Pym,  (1004)  12  Rep.  Gas.  762,  772,  per  L<1.  Chelmsfonl.  domestic 

iftK  r*\   Tt\j                    Tim-  .    convenience 

106.  (0  Jbtd.,  see  per    U\.  Cairns,  at    or  ornament 

(r)  Williams  (10th  eel.)  651.  pp.  7G7,  768.  umamcnu 

(«)  Bain  v.   Brand,  (1876)   1  App. 
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Trade  and  tenant's  fixtures  are  "  things  which  are  annexed 
to  the  land  for  the  purposes  of  trade  or  of  domestic  convenience 
or  ornament  in  so  permanent  a  manner  as  to  become  part  of 
the  land  and  yet  the  tenant  who  has  erected  them  is  entitled 
to  remove  them  during  his  term,  or  it  may  be  within  a  reasonable 
time  after  its  expiration  "(n). 

It  was  stated  by  Blackburn,  J.,  in  HoUandv.  Hodgson  (v),  that 
**  since  the  decision  of  Climiey,  Wood  (x)  it  must  be  considered 
as  settled  law  (except,  perhaps,  in  the  House  of  Lords)  that 
what  are  commonly  known  as  trade  or  tenant's  fixtures  form 
part  of  the  land,  and  pass  by  a  conveyance  of  it ;  and  that 
though  if  the  person  who  erected  those  fixtures  was  a  tenant 
with  a  limited  interest  in  the  land  he  has  a  right,  as  against 
the  freeholder,  to  sever  the  fixtures  from  the  land,  yet  if  he  be 
a  mortgagor  in  fee  he  has  no  such  right  as  against  his  mort- 
gagee." In  Ellis  V.  Glover  d  Hobson,  Ltd.  (^),  however,  it 
was  held  that  a  mortgagor  in  possession  has  the  right  to  per* 
mit  trade  fixtures  to  be  put  up,  and  may  have,  by  implication, 
in  the  absence  of  stipulation  to  the  contrary,  the  right  to 
remove  them  from  the  mortgaged  premises,  provided  they  are 
removed  before  the  mortgagee  takes  possession,  but  this 
right  of  removal  ceases  when  possession  is  taken  by  the 
mortgagee. 

Tlie  case  of  Hohson  v.  Goninge  (z)  raised  the  question 
whether  a  mortgagee  of  land  in  fee,  when  he  enters  upon  the 
mortgaged  premises,  can  take  possession  of  an  engine  which 
is  attached  to  the  soil  thereof  by  means  of  bolts  and  screws, 
although  the  engine  did  not  and  never  had  belonged  to  the  mort- 
gagor, but  to  a  third  party  under  a  hiring  and  purchase  agree- 
ment with  the  mortgagor.  It  was  held  that  although  a  person 
can  agree  to  afiBx  a  chattel  to  the  soil  of  another  so  that  it 
becomes  part  of  that  other's  freehold  upon  the  terms  that  the 
one  shall  be  at  liberty  in  certain  events  to  retake  possession^ 


(m)  iHolland  r.  Hof^gson,  (1872)  L.  R. 
7  C.  P.  328,  per  Blackbiim,  J.,  at  p.  333; 
and  see  Leschallas  r.  Woolf,  [1908]  1 
Ch.  641,  652. 


(r)  Vhi  sup, 

Ix)  (1869)  L.  R.  4  Bxch.  328. 
(y)  [1908]  1  K.  B.  388. 
(2)  [1897]  1  Ch.  182,  188. 
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yet  a  de  facto  fixture  does  not  become  not  a  fixture  as  regards  a 
purchaser  of  land  for  value  without  notice  by  reason  of  some 
bargain  between  the  affixers. 

It  makes  no  difference  that  the  mortgagor  was  a  lessee  for 
ninety-nine  years  and  not  owner  in  fee.  So  held  in  Reynolds 
V.  Ashby  d  Stm,  Ltd,  (a),  a  case  in  other  respects  similar  to 
and  following  Hobson  v.  Goninge  and  in  which  Collins,  M.R., 
remarked  that  the  facts  with  regard  to  the  hire  purchase  agree- 
ment did  not  appear  to  be  any  evidence  to  rebut  the  presump- 
tion arising  from  such  an  annexation  to  the  freehold.  The  case 
of  Reynolds  v.  Ashby  d  Son,  Ltd,,  was  affirmed  by  the  House  of 
'Lords  (&),and  Lord  Lindley  said:  "The  purpose  for  which  the 
machines  were  obtained  and  fixed  seems  to  me  unmistakable ; 
it  was  to  complete  and  use  the  buildings  as  a  factory.  .  .  . 
The  question  is  whether  they  passed  by  the  mortgage.  But 
for  the  fact  that  Holdway  had  not  paid  for  them  the  question 
would  not  in  my  opinion  be  open  to  the  slightest  doubt.  There 
is  a  long  series  of  decisions  of  the  highest  authority  showing 
conclusively  that  as  between  a  mortgagor  and  a  mortgagee 
machines,  fixed  as  these  were  to  land  mortgaged,  pass  to  the 
mortgagee  as  part  of  the  land.  ...  I  do  not  profess  to  be  able 
to  reconcile  all  the  cases  on  fixtures,  still  less  all  that  has  been 
said  about  them.  In  dealing  with  them  attention  must  be 
paid  not  only  to  the  nature  of  the  thing  and  to  the  mode  of 
attachment,  but  to  the  circumstances  under  which  it  was 
attached,  the  purpose  to  be  served,  and  last  but  not  least  to 
the  position  of  the  rival  claimants  to  the  things  in  dispute.  In 
this  case,  and  still  regarding  the  question  for  the  present  as 
concerning  the  mortgagor  on  the  one  side  and  the  mortgagee 
on  the  other,  it  is  in  my  opinion  impossible  to  hold  that  the 
machines  did  not  pass  with  the  mortgage  "  (c). 

But  as  between  the  equitable  interest  of  the  hirer  of 
machinery  under  a  hire-purchase  agreement  and  the  interest 

(a)  [1903]  1  K.  B.  87.  was  held  that  an  engine  let  out  under 

(Jf)  [1904]  A.  C.  466.  a    hire-purchase    agreement   being  a 

(c)  See  also  Croeslej  Brothers,  Ltd.  fixture  was  therefore  not  distrainable 

V,  Lee,  [1908]  1  K.  B.  86,  where  it  for  rent. 
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created  by  an  equitable  mortgage  the  ordinary  principles  of 
priorities  apply  (d). 
What  con-  There  is  no  doubt  that  the  general  maxim  of  the  law  is, 

annexation,      that  what  is  annexed  to  the  land  becomes  part  of  the  land ; 

but  it  is  very  difficult,  if  not  impossible,  to  say  with  precision 
what  constitutes  an  annexation  sufficient  for  this  purpose  It 
is  a  question  which  must  depend  on  the  circumstances  of  each 
case,  and  mainly  on  two  circumstances  as  indicating  the  inten- 
tion, viz.,  the  degree  of  annexation  and  the  object  of  the 
annexation.  Perhaps  the  true  rule  is,  that  articles  not  other- 
wise attached  to  the  land  than  by  their  own  weight  are  not  to 
be  considered  as  part  of  the  land,  unless  the  circumstances 
are  such  as  to  show  that  they  were  intended  to  be  part  of  the 
land,  the  onus  of  showing  that  they  were  so  intended  lying  on 
those  who  assert  that  they  have  ceased  to  be  chattels ;  and 
that,  on  the  contrary,  an  article  which  is  affixed  to  the  land 
even  slightly  is  to  be  considered  as  part  of  the  land  unless  the 
circumstances  are  such  as  to  show  that  it  was  intended  all 
along  to  continue  a  chattel,  the  onus  lying  on  those  who  con- 
tend that  it  is  a  chattel  (e). 

In  Leigh  v.  Taylor  (/),  where  valuable  tapestries  had  been 
affixed  by  a  tenant  for  life  to  the  walls  of  a  house  for  the  pur- 
2>ose  of  ornament  and  the  better  enjoyment  of  them  as  chattels. 
Lord  Halsbury,  L.C.,  in  his  speech  makes  the  following  obser- 
vations :  ''  One  principle,  I  think,  has  been  established  from 
the  earliest  period  of  the  law  down  to  the  present  time, 
namely,  that  if  something  has  been  made  part  of  the  house  it 
must  necessarily  go  to  the  heir,  because  the  house  goes  to  the 
heir  and  it  is  part  of  the  house.  That  seems  logical  enough. 
Another  principle  appears  to  be  equally  clear,  namely,  that 
where  it  is  something  which,  although  it  may  be  attached  in 
some  form  or  another  (I  will  say  a  word  in  a  moment  about 
the  degree  of  attachment)  to  the  walls  of  the  house,  yet, 
having  regard  to  the  nature  of  the  thing  itself,  and  the 

{d)  Re  Samuel  Allen  k  Sons,  Ltd.,      Hodgson,  ubi  sup.,  at  pp.  334,  335. 
[1907]  1  Ch.  575.  (/)  [1902]  A.  C.  167. 

(f)  Per  Blackburn,  J.,  in  Holland  v. 
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purpose  of  its  being  placed  there,  is  not  intended  to  form  part  of 
the  realty,  but  is  only  a  mode  of  enjoyment  of  the  thing  while 
the  person  is  temporarily  there,  and  is  there  for  the  purpose 
of  his  or  her  enjoyment,  then  it  is  removable  and  goes  to  the 
executor.  .  .  .  It  is  all  very  well  to  say  that  there  is  a  difference 
between  the  cases  of  an  heir  and  an  executor  on  the  one  hand, 
and  a  landlord  and  a  tenant  on  the  other ;  but  if  you  grant 
the  proposition  that  it  must  depend  upon  the  purpose  of  the 
annexation,  and  you  must  attend  to  the  degree  of  the  annexa- 
tion, I  am  wholly  unable  to  frame  a  hypothesis  of  a  state  of 
things  in  which  these  two  principles  will  not  decide  the  ques- 
tion, whether  you  are  dealing  with  a  landlord  and  tenant,  or 
whether  you  are  dealing  with  a  tenant  for  life  and  a  remainder- 
man, or  with  people  standing  in  any  other  relation  to  these 
things.  .  .  .  My  own  view  is  that,  going  back  for  some  centuries, 
the  real  differences  of  opinion  which  apparently  on  the  surface 
have  been  entertained  by  different  judges,  have  not  been  at 
bottom  differences  in  the  law  at  all,  but  the  facts  have  been 
regarded  in  different  aspects  according  to  the  fashion  of  the 
times,  the  mode  of  ornamentation,  and  the  mode  in  which 
houses  were  bmlt,  and  the  degree  of  attachment  which  from 
time  to  time  became  necessary  or  not  according  to  the  nature    ' 
of  the  structure  which  was  being  dealt  with.    The  principle 
appears  to  me  to  be  the  same  to-day  as  it  was  in  the  early 
times,  and  the  broad  principle  is  that,  unless  it  has  become 
part  of  the  house  in  any   intelligible   sense,   it   is   not    a 
thing  which  passes  to   the   heir."     And  Lord  Macnaghten 
observed  (g) :  "  The  question  is  still  as  it  always  was.  Has  the 
thing  in  controversy  become  parcel  of  the  freehold?    To 
determine  that  question   you  must  have  regard  to  aU  the 
circumstances  of  the  particular  case — to  the  taste  and  fashion 
of  the  day  as  well  as  to  the  position  in  regard  to  the  freehold 
of  the  person  who  is  supposed  to  have  made  that  which  was 
once  a  mere  chattel  part  of  the  realty.     The  mode  of  annexa- 
tion is  only  one  of  the  circumstances  of  the  case,  and  not 

(^)  At  p.  162. 
B.  B 
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always  the  most  important — and  its  relative  importance  is 
probably  not  what  it  was  in  ruder  or  simpler  times." 

But  in  Reynolds  v.  Ashby  d  Son,  Ltd.  (h),  Collins,  M.B., 
remarked  that  when  the  decision  of  In  re  De  Falke  affirmed  in 
Leigh  v.  Taylor  comes  to  be  looked  at  it  appears  to  decide, 
not  that  the  tapestries  there  in  question  remained  mere 
movable  chattels,  but  that  they  were  fixtures  in  the  sense  of 
things  which,  though  attached  to  the  freehold,  were  removable 
as  between  a  tenant  for  life  and  a  remainderman. 

It  is,  however,  submitted  that  this  is  not  the  correct  view 
of  the  decision  of  the  House  of  Lords  in  Leigh  v.  Taylor,  and 
that  the  latter  case  laid  down  the  principle  for  ascertaining 
when  a  chattel,  though  attached,  is  not  to  be  treated  as  form- 
ing part  of  the  realty,  that  is  not  a  fixture  at  all  but  a  mere 
movable  chattel.  The  case  of  Reynolds  v.  Ashby  dt  Son,  Ltd. 
was  a  case  relating  to  trade  fixtures  whereas  Leigh  v.  Taylor 
was  not  a  case  relating  to  trade  or  tenant's  fixtures,  but 
chattels  affixed  for  ornament  by  a  limited  owner. 

In  Re  Sir  Edward  HuLse,  Bart{i),  the  question  arose 
as  between  tenant  for  life  and  remainderman  whether  certain 
machinery  affixed  to  a  steam-mill  and  which  the  tenant  for 
life  had  purchased  from  the  lessee  of  the  miU  on  the  expira- 
tion of  the  tenancy  belonged  to  the  executrix  of  the  tenant  for 
life  or  the  remainderman,  and  Buckley,  J.,  in  deciding  in 
favour  of  the  executrix  observes  in  his  judgment :  *'  The  old 
maxim  *  Quicquid  plantatur  solo  solo  cedit '  was  as  between 
tenant  and  landlord  long  since  relaxed  for  the  benefit  of  trade. 
It  was  advantageous  that  the  tenant  should  be  at  liberty,  for 
the  purposes  of  his  trade,  to  affix  chattels  to  the  soil,  and  in 
his  case  there  was  established  an  exception  by  which  he  was 
entitled  to  remove  the  fixtures  during  the  term.  As  between 
tenant  for  life  and  remainderman  the  same  principle  is 
applicable.  It  is  advantageous  that  the  tenant  for  life  should 
be  in  such  a  position  as  to  be  able  to  improve  the  estate  for 
his  own  enjoyment  without  being  thereby  compelled  to  make 

(A)  [1903]  1  K.  B.  87,  100.  (i)  [1906]  1  Ch.  406,  410. 
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a  present  to  the  remainderman.  ...  In  Leigh  v.  Taylor  (k) 
(being  the  title  of  Ward  v.  Taylor  (0  on  appeal  to  the  House 
of  Lords)  the  question  being,  as  I  have  said,  between  tenant  for 
life  and  remainderman,  the  learned  Lords  treated  the  question 
as  one  to  be  determined,  not  so  much  by  an  investigation  of 
the  physical  means  used  for  the  attachment,  as  of  the  purpose 
for  which  and  of  the  intention  of  the  person  by  whom  the 
chattels  were  attached.  The  question  is,  not  what  is  the 
nature  of  the  attachment  of  the  chattel  to  the  soil,  but  what, 
having  regard  to  all  the  facts  of  the  case  must  have  been  the 
intention  of  the  tenant  for  life.  It  is  upon  these  principles,  I 
think,  that  this  case  has  to  be  decided.  The  question  has 
been  argued  whether  the  true  principle  is  that  where  the 
tenant  fixes  chattels  to  the  freehold  with  the  right  to  remove 
them  during  his  term,  that  right  is  an  exception  which  enables 
him  to  remove  part  of  the  freehold,  or  an  exception  by  which 
the  chattels  do  not  become  part  of  the  freehold.  It  appears 
to  me  that  the  exception  is  an  exception  to  the  maxim 
'  Quicquid  plantatur  solo  solo  cedit.^  It  is  not  that  the  law 
allows  the  tenant  for  years  to  remove  part  of  the  freehold, 
but  that  the  chattels  have  not  become  part  of  the  freehold. 
The  exception  makes  them  no  part  of  the  freehold." 

In  the  case  of  trade  and  tenant's  fixtures  it  is  difficult  to 
reconcile  the  latter  part  of  this  statement  with  the  exception  to 
the  second  rule  laid  down  by  Lord  Cairns  in  Bain  v.  Brand  (m) 
and  the  judgment  of  Blackburn,  J.,  in  Holland  v.  Hodgson  (n). 

In  Re  Whaley  (o),  where  the  question  arose  between  the 
devisee  in  fee  of  a  house  and  the  personal  representative  of  the 
residuary  legatee  as  to  a  picture  and  tapestry  forming  part  of  a 
general  scheme  of  decoration  of  a  room  in  the  house,  Neville,  J., 
considered  there  was  no  reason  to  attribute  to  the  testator  an 
intention  that  the  picture  and  tapestry  should  not  pass  with  the 
house,  and  that  different  considerations  arose  in  the  case  of  a 
tenant  for  life  or  years  fixing  such  things  to  the  wall. 

(*)  [1902]  A.  C.  157.  («)  A^ae,  p.  238. 

(0  [1901]  1  Ch.  623,  530.  (o)  [1908]  1  Ch.  616. 

(w)  Ante^  p.  237. 
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The  principle,  stated  shortly,  to  be  gathered  from  the  cases 
is,  it  is  submitted,  that  in  deciding  whether  a  chattel  affixed  is 
or  is  not  a  fixture  depends  on  the  circumstances  and  intention, 
but  that  trade  fixtures,  and  tenant's  fixtures  annexed  for  the 
purposes  of  domestic  convenience  or  ornament,  may  be  removed 
in  any  case,  except  as  against  a  mortgagee. 

Attention  should  here  be  drawn  to  the  Act  14  &  15  Vict, 
c.  25,  s.  8,  giving  the  landlord  the  right  to  purchase  tenant's 
buildings  and  fixtures  erected  on  farms  and  enabling  the 
tenant  to  remove  them  unless  the  landlord  elects  to  purchase ; 
also  to  the  Agricultural  Holdings  (England)  Act,  1888  (46  &  47 
Vict.  c.  61),  s.  84,  whereby  under  certain  circumstances  pro- 
vided by  the  Act  the  landlord  has  a  right  to  purchase  any 
engine,  machinery,  fencing  or  otber  fixture  and  buildings,  which 
otherwise  would  remain  the  property  of  and  be  removable  by 
the  tenant  before  or  within  a  reasonable  time  after  the  termina- 
tion of  the  tenancy ;  and  to  the  Market  Gardeners  Compensation 
Act,  1895  (58  &  59  Vict.  c.  27),  s.  8  (1),  which  extends  the  pro- 
visions of  8.  84  of  the  Act  of  1888  to  every  fixture  or  building 
affixed  or  erected  by  the  tenant  to  or  upon  a  market  garden  for 
the  purposes  of  his  trade  or  business  of  a  market  gardener. 

Sect.  2. — Of  the  distinction  between  Freeholds  and  Chattels 

Real  of  the  Deceased. 

An  estate  of  freehold  may  be  defined  to  be  an  estate  in 
possession,  remainder,  or  reversion,  in  corporeal  or  incorporeal 
hereditaments,  held  for  life,  or  for  some  uncertain  interest, 
created  by  Will,  or  by  some  mode  of  conveyance  capable  of 
transferring  an  estate  of  freehold,  which  may  last  the  life  of 
the  devisee  or  grantee,  or  of  some  other  person  (p). 

Thus  not  only  a  term  for  one's  own  life,  or  for  the  life  of 
another,  is  deemed  a  freehold,  but  if  a  man  grant  an  estate  to 
a  woman  dum  solafuit,  or  durante  viduitate,  or  quamdiu  se  bene 
gesserit,  or  to  a  man  and  woman  during  the  coverture,  or  as  long 
as  the  grantee  shall  dwell  in  such  a  house,  or  so  long  as  he  pays 

(2?)  Watkins'  Principles  of  Conveyancing  (9th  ed.),p.65,  note  by  Morleyand 
Coote. 
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jBIO,  &c.,  or  until  the  grantee  be  promoted  to  a  benefice,  or  till 

A.  makes  B.  baily  of  his  manor,  or  for  any  like  uncertain  time, 
in  all  these  cases  the  grantee  has  an  estate  of  freehold  (q). 

On  the  other  hand,  all  interests  for  a  shorter  period  than  a  Leasehold 
life,  or  more  properly  speaking,  for  a  definite  space  of  time,  defined, 
measured  by  years,  months,  or  days,  are  deemed  chattel 
interests  or  personal  property  (r). 

An  estate  limited  to  A.  and  his  assigns  during  the  life  of 

B.  is  a  freehold  interest,  but  an  estate  limited  to  A.  and  his 
assigns  for  a  term  of  years  if  B.  shall  so  long  live  is  a 
leasehold  interest  («). 

An  interest  which  in  its  nature  is  a  chattel  real  cannot  be  a  chattel  real 
rendered  transmissible  to  heirs  (0*    For  instance,  if  a  lease  made  trans- 
for  years  is  given  to  A.  and  his  heirs,  or  to  A.  and  the  heirs  J^^^^^®  ^^ 
of  his  body  and  for  default  of  such  issue  to  B.,  in  either  case 
A.  takes  the  property  absolutely  and  it  is  transmissible  as 
personal  estate  (u). 

A  bequest  of  personal  property  to  a  man  for  life,  and  Personal  pro- 

Dertv  cannot 

afterwards  to  the  heirs  of  his  body  is  an  absolute  bequest  to  ^entailed. 
the  first  taker ;  for  whatever  disposition  would  amount  to  an 
estate  tail  in  land,  gives  the  whole  interest  in  personal  estate, 
which  is  incapable  of  being  entailed  (x).  This  rule,  however, 
must  be  applied  with  great  care  and  with  due  regard  to  the 
context  (j/).  If  there  appears  any  other  circumstance  or  clause 
in  the  Will  to  show  the  intention  that  the  words  "  heirs  "  or 
"  heirs  of  the  body  "  should  be  words  of  purchase,  and  not 
words  of  limitation,  then  the  ancestor  will  take  for  life  only, 
and  his  heir  will  take  by  purchase  {z). 

Sect.  8. — Of  Annuities  which  do  or  do  not  descend  to  the  Heir. 

An  annuity  which  is  derived .  out  of,  and  depends  on,  a  Annuity 
freehold  interest,  will  on  intestacy  be  transmissible  and  belong  of  freehold 

interest. 
iq)  Williams  (10th  ed.)  512.  78,  78. 

(r)  1  Preston  on  Estates,  203.  {y)  See  Smith  v.  Butcher,  (1878)  10 

(0  Wilh'ams  (10th  ed.)  512.  C.  D.  IIS;  Bs  Bishop  and  Richard- 

(t)  Preston  on  Ahstracts  of  Title,  son's  Contract,    [1899]   1   I.  R.  71 ; 

(1823)  ToL  1,  p.  447.  Hawkins  on  Wills,  p.  188. 

(«)  Williams  (10th  ed.)  514.  (2)  Williams  (10th  ed.)  616,  866, 

(x)  Elton  r.  Bason,  (1812)  19  Ves.  n.  (n) ;  and  see/wft,  p.  415. 
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Annuity  to  heirs.    But  every  annuity  granted  out  of  a  chattel  interest 

of  chattel        wiU  be  a  chattel  interest  although  it  be  limited  to  the  grantee 

interest.  ^^^  ^^^  j^^^^  j^^.  ^  ,jj^  ^^  j-^^^  ^^^^ 

Personal  Yet  a  personal  annuity,  not  concerning  land,  if  granted 

annuity 

limited  to       with  woL'ds  of  inheritance,  will  descend  to  the  heir ;   but  it 
^^"'  passes  as  personal  estate  if  words  of  inheritance  are  not  used 

in  the  grant  (6). 
Annuity  An  annuity,  however,  cannot  be  entailed,  consequently 

cannot  be 

entailed.  where  it  is  limited  to  a  man  and  the  heirs  of  his  body,  he 

takes  a  fee  simple  conditional,,  which  becomes  absolute  on  the 
birth  of  issue  (c). 
Personal  Personal  annuities  in  fee,  being  personal  estate,  are  not 

fee  unaffected  affected  by  s.  1  (1)  of  the  Land  Transfer  Act,  1897. 

l^  Land 
Transfer  Act, 

1897.  Sect.  4. — Estates  pur  autre  vie. 

Effect  of  With  respect  to  estates  pur  autre  vie  of  any  deceased 

Wills  Act,  x-  x-  J 

1887.  person,  who  shall  not  have  died  before  the  1st  January,  1838, 

the  Wills  Act,  1887  (1  Vict.  c.  26),  after  repealing  the  sections 
of  the  statutes  of  29  Gar.  II.  c.  8,  and  14  Geo.  II.  c.  20,  dealing 
with  such  estates,  and  enacting,  by  s.  8,  that  the  power  of 
every  person  to  devise  his  estate  shall  extend  to  estates  pur 
autre  vie,  whether  there  shall  or  shall  not  be  any  special 
occupant  thereof,  proceeds  to  enact,  by  s.  6,  that  "if  no 
disposition  by  Will  shall  be  made  of  any  estate  pur  autre  vie 
of  a  freehold  nature,  the  same  shall  be  chargeable  in  the 
hands  of  the  heir,  if  it  shall  come  to  him  by  reason  of  special 
occupancy,  as  assets  by  descent  as  in  the  case  of  freehold  land 
in  fee  simple ;  and  in  case  there  shall  be  no  special  occupant 
of  any  estate  pur  autre  vie,  whether  freehold  or  customary 
freehold,  tenant  right,  customary  or  copyhold,  or  of  any  other 
tenure,  and  whether  a  corporeal  or  incorporeal  hereditament, 
it  shall  go  to  the  executor  or  administrator  of  the  party  that 
had  the  estate  thereof  by  virtue  of  the  grant ;  and  if  the  same 

(a)  Preston  on  Abstracts  of  Title,  ed.)  622. 

(1823)    vol.   1,   p.    446  ;    Re    Fraser,  {c)  Turner  v.  Turner,  (1783)  1  Bro, 

[1904]  1  Ch.  Ill,  726.  C  C.  325  ;  B^f  Sir  J.  Rivett-Camac's 

(&)  Lord  Stafford  v.  Buckley,  (1760)  Will,  (1886)  30  C.  D.  136,  141. 
2  Ves.  Sen.  170, 178 ;  Williams  (10th 
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shall  come  to  the  executor  or  administrator  either  by  reason 
of  a  special  occupancy  or  by  virtue  of  this  Act,  it  shall  be 
assets  in  his  hands,  and  shall  go  and  be  applied  and  distri- 
buted in  the  same  manner  as  the  personal  estate  of  the 
testator  or  intestate." 

The  terms  of  the  last  conveyance  of  an  estate  pur  autre  vie  i^t  convey- 
ance and  not 
and  not  the  original  grant  must  be  looked  to  m  order  to  original  grant 

ascertain  whether  it  is  to  go  to  the  heir  as  special  occupant  or  ^^etSlT^ 

to  the  legal  personal  representative  (d).     So  where  an  equit-  ^tateg^ 

able  estate  pur  autre  vie  limited  to  a  testator,  his  heirs  and  occupant  or  to 

assigns,  was  devised  by  him,  as  his  freehold  hereditaments,  to  preeentative. 

trustees,  their  heirs  and  assigns,  for  the  use  of  A.,  it  was  held 

that,  on  A.'s  intestacy,  though  the  entire  estate  passed  to  A., 

there  was  nothing  on  the  face  of  the  Will  to  entitle  his  heir  to 

claim  as  special  occupant,  and  that  the  estate  passed  to  his 

administrator  under  s.  6  of  the  Wills  Act  (e). 

Sect.  5. — The  Right  of  next  Presentation  to  a  Church. 

If  the  church  becomes  vacant  and  the  owner  of  the  advow-  i^»«ht  of  pre- 
sentation 
son  dies  before  presenting,  the  right  of  presentation  belongs  to  personal 

the  personal  representative  of  the  deceased  patron  as  personal  a^ei^ 

property  and  does  not  go  to  the  heir  (/).  patron : 

It  is  the  same  where  the  person  is  seised  of  the  advowson  »>  if  patron 

in  a  politic  capacity,  as  prebendary.     But  in  the  case  of  a  dary : 

bishop  dying  during  a  vacancy  the  King  presents  by  reason  ^fi^P?  ^^^^^ 

of  his  custody  of  the  temporalities  (g).  Ring  presents. 

If  the  patron,  whether  a  natural  or  a  politic  person,  grant  ^^^^^^  of 

grantee  oerore 

the  next  presentation  and  the  grantee  dies  before  avoidance  it  avoidance, 
goes  to  his  personal  representative  as  personal  property,  for  it 
is  a  chattel  real  till  a  vacancy  happens,  and  afterwards  the 
vacancy  turns  it  into  a  chattel  personal  (/e). 

If  the  incumbent  be  also  seised  in  fee  of  the  advowson  and  peath  of 

incumbent 

dies  intestate,  his  heir  and  not  his  personal  representative  owner  in  fee 

*„,,..  of  advowson. 

shall  present  (t). 

(jbT)  Earl  of  Mountcashell  r.  More-  (/)  Williams  (10th  ed.)  509. 

Smyth,  [1896]  A.  C.  158,  165.  (^)  Ibid.,  510. 

(<r)  Re  Inman,  ri903]  1  Ch.  241  ;  (/t)  Ibid.,  509,  510. 

Bee&iaoBe  Sheppard,  [1897]  2  Ch.  67.  (t)  Ibid.^  510. 
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Death  of  If  a  person  seised  of  the  advowson  of  a  donative  benefice 

donaUve  ^^^^  during  a  vacancy,  the  right  of  donation  descends  to  the 

benefice.  j^^jj.^  differing  from  a  presentative  benefice  in  this  respect  (k). 
During  So  if  the  vicarage  becomes  void  during  the  vacancy  of  the 

vacancy  of  .1  i^  *  i^i  -i        .   ^i  . 

parsonage.       parsonage,  the  patron  of  the  parsonage  and  not  the  executor 

of  the  deceased  person  shall  present  (Z). 
Election  of  If  the  testator  presents  and,  his  clerk  not  being  admitted 

Ordinary 

where  clerk      before    his    death,   his   executors    present    their    clerk,   the 
t^u>r  and^    Ordinary  is  at  his  election  which  clerk  he  will  receive  (m). 

not  admitted. 

Sect.  6. — Of  Shares  in  Public  Companies. 

Generally,  Shares  in  the  navigation  of  the  River  Avon,  in  the  Bath 

pan^S^e^™    Navigation,  and  in  the  New  River,  were  held  to  be  real 
personal  property,  being  an  inheritance  arising  out  of  land  (n),  but  it  is 

esbaie. 

now  usual  when  Acts  of  Parliament  are  obtained  for  making 
navigable  canals  and  similar  works  to  provide  that  the  shares 
shall  be  deemed  to  be  personal  estate. 

With  regard  to  shares  in  companies,  whether  corporate  or 

unincorporate,a  shareholder  as  such  has  no  right  of  interference 

with  the  property,  he  has  no  right  to  enter  upon  the  lands  of 

the  company  or  claim  any  portion  of  the  real  estate  for  his 

private  purposes,  he  has  no  higher  interest  in  the  real  estate 

of  the  company  than  that  of  an  ordinary  partner  seeking  his 

share  of  the  profits  out  of  whatever  property  those  profits 

might  be  found  to  have  resulted,  and  on  his  death  thi^s  right 

passes  to  his  personal  representative  as  personal  estate  (0). 

Express  pro-  Scct.  22  of  the  Companies  Act,  1862  (25  &  26  Yict.  c.  89), 

pan?^^Ac?™    expressly  provides  that  shares  in  any  company  under  that  Act 

1862.  ghall  be  personal  estate. 

Sect.  7. — Of  Estates  held  as  Security. 

Estate  by  Estates  by  statute  merchant,  statute  staple  and  by  elegit^ 

chant,  statute  ^^^^  possessors  of  which  are  said  to  hold  their  lands  as  free- 
staple  or 

elegUiBA  (*)  Williams  (10th  ed.)  611.  (d)  Myers    v.    Perlgal,    (1852)    2 

chattel  (Q  Ihid.  De  G.   M.  &  G.  699 ;   Ashworth  v. 

interest,  ^^^  j^^  ^^^^  ^^^^^  ^^  ^  ^  ^^^  ^^^ 

(n)  Ibid,  624,  and  cases  cited. 
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hold,  are  secaritieB  for  the  payment  of  debts,  and  will  go  to 
the  personal  representative  as  a  chattel  interest  (p). 

Formerly,  although  the  legal  estate  in  freehold  land  held  in  Freehold  land 
mortgage  descended  to  the  heir,  yet  in  equity  the  money  due  gage. 
upon  the  mortgage  was  to  be  paid  to  the    legal    personal  Formerly  heir 
representative  of  the  mortgagor,  and  the  heir  of  the  mortgagee  personal  re- 
was  a  trustee  of  the  land  for  the  legal  personal  representa-  P^esentative. 
tive  iq). 

Now,  in  cases  of  death  after  the  81st  December,  1881,  s.  80  Now  mort- 
gage estates 
of  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  46  devolve  on 

Vict.  c.  41),  provides  that  estates  vested  by  way  of  mortgage  pr^ntatwe : 

in  any  person  solely  shall,  on  his  death,  notwithstanding  any 

testamentary  disposition,  devolve  to  and  become  vested  in  his 

personal  representatives,  or  representative  from  time  to  time, 

in  like  manner  as  if  the  same  were  a  chattel  real  vesting  in 

them  or  him.    But  s.  88  of  the  Copyhold  Act,  1894  (57  &  58  except  land 

^''      ,  of  copyhold 

Vict.  c.  46),  however,  excludes  the  application  of  s.  80  of  the  or  customary 

tenure* 

Conveyancing  and  Law  of  Property  Act,  1881,  to  land  of  copy- 
hold or  customary  tenure  vested  in  the  tenants  on  the  court 
rolls. 

As  between  the  heir-at-law  and  the  next-of-kin  of  a  deceased  Quality  of 

estate  fixed  at 

person,  primd  facie  they  are  respectively  bound  by  the  con-  death, 
dition  of  the  property  at  the  time  of  the  deceased's  death. 

So  where  a  mortgage  deed  contains  a  power  of  sale  with  a  On  Mie  by 

"  mortgagee 

direction  that  the  surplus  produce  shall  be  paid  to  the  mort-  before  equity 

!_•  1  t     '    '  1     1  •»  lii  1         •      of  redemption 

gagor,  his  executors  or  admmistrators,  if  a  sale  takes  place  m  has  deseeded 
the  lifetime  of  the  mortgagor,  the  surplus  is  personal  estate  ;  ^^"are^r- 
but  if  after  his  death,  it  is  real  estate  (r).    The  same  principle  ^°*^  estate. 
applies  even  where  at  the  time  of  sale  the  mortgagor  was  a  jg  ^/d^th 
lunatic  and  so  continued  until  his  death.    Moreover,  it  is  im-  ^'  mortgagor. 
material  whether  the  mortgage  deed  provides  that  the  surplus 
proceeds  of  sale  should  be  paid    to   the  mortgagor,  ''his 
executors  or  administrators,"  or  to  the  mortgagor,  "  his  heirs 
or  assigns  "  {$). 

(p)  WiUiams  (10th  ed.)  513.  Hare,  35. 

iq)  Ibid,,  518.  («)  Be  Grange,  [1907]  1  Ch.  313 ; 

(r)  Wright  r.  Kose,  (1825)  2  Sim.  k  [1907]  2  Ch.  20. 
St.  328;  Bourne  r.  Bourne,  (1842)2 


Foreclosure  or 
statutory  bar 
of  mortpigor 
after  morlga- 
Kee's  death 
doesDOtaSect 
rights  of  re- 
presentatives 
of  mortgagee. 


Bnt  from 

mortjtagor  are 
barred  In- 


60  where  a  mortgagee  dies  entitled  to  a  mortgage  interest, 
that  is  personal  estate  at  that  time  ;  and  though  afterwards 
the  mortgai^or  may  be  barred,  that  would  not  convert  the 
property  as  between  the  representatives  at  the  time  of  his 
death  from  personal  to  real  (t).  Consequently  the  widow  of 
the  mortgagee,  under  such  circametances,  would  not  be 
entitled  to  dower  out  of  the  mortgaged  property  («)■ 

Again  where  a  mortgagee  of  freeholds  enters  into  posses- 
sion  of  the  mortgage  land,  and  dies,  leaving  all  his  property  to 
bis  widow  for  life,  but  otherwise  intestate,  and  the  possession 
is  continued  by  the  widow  until  ihe  equity  of  redemption  is 
barred  by  the  Beal  Property  Limitation  Act,  1874,  the  mort- 
gaged land  passes  as  personalty  to  his  next-of-kin  (x). 

Bat  as  from  the  time  when  the  rights  of  the  mortgagor 
become  barred  the  right  of  the  next-of-kin  of  the  mortgagee  is 
to  the  land.  Without  any  election  what  was  previously 
personalty  becomes  realty  by  the  operation  of  the  Act.  It 
makes  no  difference  that  the  parties  interested  are  two,  and 
therefore  on  the  death  of  one  of  two  next-of-kin  after  the  mort- 
gagor had  become  barred  the  one-half  share  of  the  land  in 
which  he  had  become  beneficially  interested  as  realty  was 
held  to  descend  to  his  )ieir-at-law  {y). 


InsUncea  ol 
chattel  in- 


Sbct.  8. — Of  Merger: 
Merger  is  an  act  of  law  by  which  on  the  union  of  two 
estates  in  one  and  the  same  person,  without  any  intermediate 
estate,  the  less  is  extinguished  in  the  greater  (z).  For  instance, 
a  term  of  years  will  merge  in  the  immediate  reversion,  whether 
it  be  a  chattel  interest  or  an  estate  of  freehold  (a),  and  bo  also  an 
estate  for  life  will  merge  in  a  greater  estate  immediately 
expectant  upon  it  {b).  But  an  estate  tail  will  not  become 
merged  in  the  immediate  reversion  in  fee  simple,  since  such 
merger    would  defeat  the  object  of  the  statute  De  Donit, 

Vigor,  (1803)  8  Ves. 


(0  Att-Qen 
26B,  277. 

(v)  Flack  r 
Beav.  430,  424. 

(e)  Itf  Loveriilge,  [1902]  3  Ch. 


.   Longmate,    (1846)  i 


(y)  S4  Loveridge,  [1W4]  1  Ch.  518. 
(i)  See     Preiton'B      Conveyanciog 
(3rd  ed.),  toI,  3. 

(a)  Burton'a  Comp.  (6th  ed.},  p.  361. 

(«)  Ibid.,  p.  aoo. 
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if^rhicb  was  to  render  estates  tail  inalienable  {c).  Determinable 
fees,  or  estates  tail  after  possibility  of  issue  extinct,  might 
merge  at  common  law  (d),  but  now  by  s.  89  of  the  Fines  and 
Recoveries  Act,  1888  (8  &  4  Will.  IV.  c.  74),  a  base  fee  when 
united  with  the  immediate  reversion  is  enlarged  instead  of 
bemg  merged. 

Formerly  if  the  reversion,  where  rent  was  incident,  became  Ddstruction 
merged  in  a  superior  reversion,  as  in  the  case  of  an  under-  merger  o£ 
lease  on  the  superior  lease  becoming  merged  in  the  fee,  the  reve«ioD- 
rent  as  well  as  the  reversion  was  destroyed,  but  now,  by  8  &  9 
Yict.  c.  106,  s.  9,  on  surrender  or  merger  of  a  reversion  expec- 
tant on  a  lease  the  next  estate  is  to  be  deemed  the  reversion. 

Prior  to  the  Act  7  &  8  Vict.  c.  76,  s.  8,  the  destruction  of  Destruction 
contingent  remainders  might  have  been  effected  by  the  merger  remainders  by 
of  the  particular  estate,  but  by  that  Act  they  will  be  converted   ^^^i^^  ^^^ 
if  in  a  Will,  into  executory  devises,  and,  if  in  a  deed,  into  ^^^ 
executory  limitations,  in  the  nature  and  having  the  properties 
of  executory  devises  («).    Further  by  the  Act  40  &  41  Vict. 
c.  88,  a  contingent  remainder  may  in  certain  cases  have  effect 
as  a  springing  or  shifting   use  or  executory  devise  or  other 
executory  limitation.    The  general  rule  is  that  when  limita- 
tions can  take  effect  as  remainders  they  are  not  to  be  treated 
as  executory  devises,  and  the  application  of  this  rule  may  be 
of  great  importance,  as  for  instance  where  the  limitations  as 
executory  devises  would  be  void  for  remoteness  (/).  Equitable 
contingent  remainders  were  not  subject  to  be  defeated  by 
reason  of  the  absence  of  a  sufficient  freehold  to  support  them, 
and  they  do  not  become  so  liable  by  subsequently  becoming 
clothed  with  the  legal  estate  (g). 

Where  equitable  and  legal  estates,  equal  and  co-extensive,  Merger  of 
unite  in  the  same  person,  the  former  merges  in  the  latter  (h).  Le^i^tate : 
And  where  a  term  would  merge  by  its  union  with  the  inherit-  attendant 
ance  in  the  same  person,  if  he  has  in  the  one  the  legal  and  in  *°^  satisfied 


terms. 


(O  1  Cr.  Tit.  II.  ch.  1,  s.  51.  (/)  Re  Wrightson,  [1904]  2  Ch.  95. 

(rf)  Preston'B  Conveyancing  (3rd  ed.),  (^)  Be  Freme,  [1891]  3  Ch.  167. 

vol.  8,  p.  240.  (A)  Selby  r.  Alston,  (1797)  3  Ves. 

(e)  See  Watkins'  Conveyancing  (9th  839. 
ed).,  p.  197. 
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Equity  does 
not  follow  the 
law  on  ques- 
tions of 
merger. 


Court  of 
Equity  guided 
by  intention. 


Instances : 

tenant  for  life 
acquiring 
beneficial 
lease ; 

owner  of 
estate  paying 
charges. 


the  other  the  equitable  estate,  the  tenn  will  attend  the 
inheritance  (i),  and  since  the  Act  8  &  9  Vict.  c.  112,  where  a 
satisfied  term  attends  the  inheritance  it  is  thereby  made  to 
cease,  except  so  far  as  it  may  afford  protection  against  incum- 
brances, or  other  claims,  for  instance  dower  (A;). 

Upon  the  subject  of  merger  a  Court  of  Equity  is  not  guided 
by  the  rules  of  law.  It  will  sometimes  hold  a  charge  ex- 
tinguished, where  it  would  subsist  at  law;  and  sometimes 
preserve  it,  where  at  law  it  would  be  merged  (Q.  The 
principle  by  which  the  Court  of  Equity  is  guided  is  the  inten- 
tion ;  and  in  the  absence  of  express  intention,  either  in  the 
instrument  or  by  parol,  the  Court  looks  to  the  benefit  of 
the  person  in  whom  the  two  estates  become  vested  (m). 

For  instance,  if  a  tenant  for  life  in  remainder  takes  a 
beneficial  lease,  or  an  agreement  therefor,  and  subsequently 
becomes  tenant  for  life  in  possession,  the  presumption  is 
against  merger  in  equity  (n). 

Again  when  the  owner  of  an  estate  pays  charges  on  the 
estate,  which  he  is  not  personally  liable  to  pay,  the  question 
whether  those  charges  are  to  be  considered  as  extinguished  or 
as  kept  alive  for  his  benefit  is  simply  a  question  of  intention. 
You  may  find  the  intention  in  the  deed,  or  you  may  find  it  in 
the  circumstances  attending  the  transaction,  or  you  may 
presume  an  intention  from  considering  whether  it  is  or  is  not 
for  his  benefit  that  the  charge  should  be  kept  on  foot  (o). 

Where  it  is  for  the  benefit  of  the  freeholder  that  his 
beneficial  interest  in  a  charge  should  merge  there  is  nothing 
to  prevent  its  extinguishment;  as  for  instance,  where  an  owner 
of  freehold  land,  who  was  liable  under  covenant  for  the 
security  of  the  land  for  portions  charged  thereon,  became 
entitled  to  an  unraised  portion  as  next-of-kin  to  an  intestate 


(0  Capel  r.  Girdler,  (1804)  9  Ves. 
509. 

(k)  Anderson  r.  Pignet,  (1872)  L.  R. 
8  Ch.  180. 

(I)  Forbes  r.  Moffat,  (1811)  18  Ves. 
384,  390. 

(m)  Lewin  on  Trusts  (10th  ed.), 
p.  689 ;  and  see  per  Farwell,  J.,  in 


Ingle  r.  Vaughan- Jenkins,  [1900]  2 
Ch.  368,  370  ;  and  Williams  (10th  ed.) 
619. 

(«)  Ingle  r.  Vaughan-Jenkins,  ubi 
sup, 

{o)  Thome  r.  Cann,  [1895]  A.  C.  11, 
18,  per  lid.  Macnaghten. 
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portioner  and  died  without  taking  out  administration  to  the 
portioner's  estate,  since  it  would  have  been  for  the  landowner's 
benefit  to  merge  the  charge,  thereby  reducing  the  liability  on 
the  covenant,  it  was  held  that  the  landowner's  beneficial 
interest  in  the  charge  subject  to  the  liabilities  (if  any)  of  the 
portioner's  estate,  had  merged  in  the  land  (p). 

But  in  equity,  in  order  that  there  may  be  a  merger  the  The  two 

^sijftti^s  must 

two  estates  which  are  supposed  to  coalesce  must  be  vested  in  be  Tested  in 
the  same  person  at  the  same  time  and  in  the  same  right ;  for  ^^^™  he^*^ 
instance,  where  a  father  had  a  life  interest  in  trust  funds  same  time, 

and  in  the 

under  his  marriage  settlement  and  became  entitled  as  adminis-  same  right. 

trator  and  next-of-kin  of  a  deceased  son  to  a  reversionary 

interest  in  the  same  trust  funds,  it  was  held  that,  inasmuch 

as  the  father's  life  interest  and  the  son's  reversion  were  held  by 

the  father  in  different  rights,  there  was  no  merger,  and  that 

so  long  as  the  father's  life  interest  subsisted  the  fund  ought 

to  remain  in  the  hands  of  the  trustees  of  the  settlement,  but 

that  on  the  father  executing  a  surrender  of  his  life  interest  he 

was  entitled  to  have  the  fund  transferred  to  him  (q). 

The  Judicature  Act,  1878,  s.  25  (4)  provides  that  "  There  Judicature 
shall  not,  after  the  commencement  of  this  Act,  be  any  merger  g.  25  (4). ' 
by  operation  of  law  only  of  any  estate,  the  beneficial  interest 
in  which  would  not  be  deemed  to  be  merged  or  extinguished 
in  equity. 

Sect.  9. — Of  the  Doctrine  of  Equitctble  Conversion. 

A  testator  cannot  by  a  mere  direction  in  his  Will  that  for  Legal  deroiu- 
the  purposes  of  transmission  his  real  estate  shall  be  impressed  be  ait&red^by 
with  the  quality  of  personalty  from  the  time  of  his  death,  or  J?®^\^^^"ii 
vice  versd,  alter  the  legal  devolution  of  property  (r). 

It  is  however  an  established  doctrine  in  Courts  of  Equity  Equity  con- 
that  things  shall  be  considered  as  actually  done  which  ought  wha?o^ght  to 
to  have  been  done.    On  this  principle  money  directed  to  be  ^*^®  ^^^ 
employed  in  the  purchase  of  land,  and  land  directed  to  be  sold 

(p)  Be   French-Brewster'g    Settle-  (r)  Hyett  r.  Mekin,  (1884)  26  C. 

ments,  [1904]  1  Ch.  713.  D.  735,  738. 

{3)  Re  BadcUffe,  [1892]  1  Ch.  227. 
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Money  and  tamed  into  money,  are  to  be  considered  as  that  species  of 

purchase  ^'  property  into  which  they  are  directed  to  be  converted  ;  and 
?^nd°dir^ted  *^^^  ^  whatever  manner  the  direction  is  given  ;  whether  by 
to  be  sold  to  Will,  by  way  of  contract,  marriage  articles,  settlement  or 
as  BO  con-  otherwise,  and  whether  the  money  is  actually  deposited  or 
verted.  ^^^j  covenanted  to  be  paid,  whether  the  land  is  actually  con- 

veyed or  only  agreed  to  be  conveyed  («). 
Person  claim-  Every  person  claiming  property  under  an  instrument 
pefty  m^  directing  its  conversion  must  take  it  in  the  character  which 
*h^^  \^^  th^  "^**  instrument  has  impressed  upon  it ;  and  its  devolution 
instrument  and  disposition  will  be  governed  by  the  rules  applicable  to 
upon  it.  that  species  of  property  (Q.    Hence,  where  freehold  property 

is,  by  the  doctrine  of  equitable  conversion,  to  be  considered  as 
personalty,  on  an  intestacy  it  becomes  distributable  among 
next-of-kin,  and  a  Will  disposing  of  it  was,  prior  to  the  Land 
Transfer  Act,  1897,  entitled  to  probate,  and  it  was  liable  to 
probate  and  legacy  duty  (u).  So  money  covenanted  to  be  laid 
out  in  land  descends  as  land  {x). 
Person  abso-  ^^^  anybody  entitled  to  take  in  either  form  may  elect  that, 

lutely  entitled  instead  of  its  being  converted  into  money,  or  instead  of  its 

m  either  form  .         i       ^   •      t_    n  •     • 

may  elect.  being  converted  into  land,  it  shall  remain  m  the  form  in  which 
it  is  actually  found.  The  only  question  in  each  particular 
case  is  whether  there  have  been  acts  sufficient  to  enable  the 
Court  to  say  that  the  party  has  so  determined  (y). 

Money  being  once  clearly  impressed  with  real  uses  as  land, 
will  remain  so  impressed  for  the  benefit  of  the  heir,  until  put 
an  end  to  either  by  the  money  being  at  home,  by  coming  to 
the  possession  of  the  person  who  would  be  entitled  to  the  land 
when  purchased,  or,  if  it  is  in  the  hands  of  a  third  person,  by 
some  act  of  the  absolute  owner  showing  an  election  to  take  it 
as  money  (z). 

(«)  Fletcher  r.  Ashbumer,  (1779)  1  wick,  (1723)  2  P.  Wms.  171. 

Bro.  C.  C.  497,  499  ;  and  see  Williams  (y)  Harcourt  r.  Seymour,  (1851)  2 

(10th  ed.)  495  H  iteq,  Sim.  (N.  S.)  12,  46 ;  Be  Lord  Grim- 

(0  Williams  (10th  ed.)  496.  thorpe,  [1908]  1  Ch.  666. 

(u)  In  the  Goods  of  Gunn,  (1884)  9  (2)  Wheldale  r.  Partridge,  (1803)  8 

P.  D.  242.  Ves.  235 ;    Re    Pedder's  Settlement, 

(«)  Edwards  r.  Countess  of  War-  (1854)  5  D.  M.  &  G.  890. 
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Slight  evidence  is  sufficient  to  show  an  intention  to  retain  Slight  e^i- 

the  property  in  the  form  in  which  it  is  actually  found.    For  cient  to  show 

instance,  remaining  in  possession  and  receiving  the  rents  for  ^^^^^0^0!° 

nine  years  without  taking  any  steps  to  have  the  estate  sold  perty  in  form 

•^  1  1  .  ^^  which  it  18. 

was  held  sufficient  (a) ;  but  where  real  estate,  given  upon 
trust  for  sale,  was  subject  to  an  option  to  a  tenant  under  a 
lease  to  purchase  the  reversion,  that  was  considered  sufficient 
reason  why  no  steps  had  been  taken  to  convert,  and  receipt  of 
rent  under  those  circumstances  was  held  not  to  be  evidence  of 
a  reconversion  (h). 

To  effect  a  reconversion  there  must  be  the  concurrence  of  To  effect  re- 
the  absolute  owners.     There  cannot  be  a  reconversion  if  one  there  must  be 
of  the  parties  has  only  a  limited  or  defeasible  interest  (c).     So  ^"abw^^ 
where  money  was  liable  to  be  invested  in  land  to  be  settled  to  owners, 
uses  in  strict  settlement  and  all  the  uses  were  exhausted 
except  a  legal  jointure,  it  was  held  that  as  the  jointress  had  an 
equity  to  compel  the  investment  of  the  money  in  land,  by 
reason  of  the  bargain  that  she  should  have  a  legal  rent  charge 
on  freehold  estate,  the  land  must  be  treated  as  real  estate  as 
between  the  real  and  personal  representatives  of  the  person 
who,  subject  to  the  jointure,  was  entitled  thereto  ((f).     But  it 
would  seem  that  it  would  be  otherwise  as  to  portioners  (e). 

A  man  entitled  to  the  proceeds  of  sale  of  an  estate  in  a  a  man  enti- 
contingent  event  may  elect  that  if  that  event  happens  he  will  gentiy^ay 
have  the  land  itself  instead  of  the  money.     He  cannot  do  any-  eie^t^contm- 
thing  to  interfere  with   the  interests  of  third  parties,  but 
subject  to  this  his  election  made  while  his  interest  is  contin- 
gent is  just  as  binding  wben  the  contingency  happens  as  if  it 
were  given  afterwards  (/). 

Equitable  conversion  is  a  conversion  for  the  purposes  of  Equitable 
the  Will  and  does  not  affect  the  rights  of  the  persons  who  take  S?J1^r^^ur. 

poses  of  the 
(a)  Re  Gordon,  (1877)  6  C.  D.  531.      &  S.  614  ;   iZd  Douglas  and  Powell's    WiU. 

In  Kirkham  v.  Miles,  (1807)  13  Ves.  Contract,  [1902]  2  Ch.  296,  312. 

338,  two  years'  possession  was  held  to  (jV)  Walrond  u.  Rosslyn,  (1879)  11 

be  too  short  to  presume  an  election.  G.  D.  640. 

(h)  Re  Lewis,  (1886)  30  C.  D.  654.  (e)  IMd. 

See  other  cases  in  Williams  i^lOth  ed.)  If)  Meek  r.  Devenish,  (1877)  6  C. 

496,  n.  (J).  D.  566,  572. 

(tf)  Sisson  V,  Giles,  (1863)  3  De  G.  J. 
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by  law  independent  of  the  Will.    If,  therefore,  there  is  a 

trust  to  sell  real  estate  for  the  purposes  of  the  Will,  and  the 

trust  takes  effect,  and  there  is  an  ultimate  beneficial  interest 

undisposed  of,  that  undisposed  of  interest  goes  to  the  heir.   If, 

on  the  other  hand,  it  is  a  conversion  of  personal  estate  into 

real  estate,  and  there  is  an  ultimate  limitation  which  fails  of 

taking  effect,  the  interest  which  fails  results  for  the  benefit  of 

the  persons  entitled  to  the  personal  estate,  that  is,  the  persons 

who  take  under  the  Statutes  of  Distribution  as  next-of-kin  (g). 

On  partial  Where  real  estate  is  devised  upon  trust  for  conversion 

next-of-kin      into  personalty  to  be  held  upon  trusts  which  in  the  result 

S^ot"    partially  fail  the  proceeds  of  the  land  sold  and  the  land  (if 

interest  takes  any)  unsold  both  result  to  the  heir  as  personal  estate  (h). 

it  in  char-  "^ 

acter  the  On  the  Other  hand  where  personal  estate  is  bequeathed 

h&a  impressed  upon  trusts  for  conversion  into  land  to  be  held  on  trusts  which 
upon  It.  ultimately  fail,  land  purchased  before  the  failure  of  the  trusts 

goes  to  the  next-of-kin  as  real  estate  (i). 

If  the  heir-at-law  becomes  entitled  to  it  in  the  shape  of 
personal  estate,  and  dies,  there  is  no  equitable  reconversion  as 
between  his  real  and  personal  representative,  and  consequently 
his  executor  takes  it  as  part  of  the  personal  estate.  On  the 
other  hand,  if  the  next-of-kin,  having  become  entitled  to  a 
freehold  estate,  dies,  there  is  no  equity  to  change  the  free- 
hold estate  into  anything  else  on  his  death :  it  will  go  to  the 
devisee  of  real  estate,  or  to  his  heir-at-law  if  he  has  not 
devised  it,  and  will  pass  as  real  estate  (/c).  The  title  of  his 
heir-at-law  or  next-of-kin,  as  the  case  may  be,  is  fixed  at  his 
death  (Z). 
On  total  If  there  is  a  total  failure  of  the  objects  for  which  the  con- 

MrtydevcJves  v^^sion  was  to  be  made,  the  property  will  devolve  as  if  no 
as  if  no  direc-  conversion  had  been  directed  Cm). 

tion  made. 

Testator  may         ^^^®  testator  may,  however,  by  his  Will,  change  the  nature 
Y  T^\^^^'     0^  l^is  real  estate,  to  all  intents  and  purposes,  by  disposing  of 


questions. 


(g)  Ackroyd  v.  Smithson,  (1779)  1  (k)  Cartels   v.  Wormald,  ubi.  sup, 

Bro.  C.  C.  503  ;  Cartels  r.  Wormald,  See  also  per  Ld.  Westbary  in  Bective 

(1878)  10  C.  D.  172,  175.  v.  Hodgson,  (1864)  10  H.  L.  C.  666. 

(A)  Re  Richerson,  [1892]  1  Ch.  879.  (/)  Me  Richerson,  ubi  tup, 

(t)  Cartels  v.  Wormald,  ubi  sup.  (m)  Ibid,,  p.  382. 
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it  SO  as  to  preclude  all  questions  between  his  real  and  per- 
sonal representatives  after  his  death  (u).    But  in  order  to  whatsuffi- 
exclude  the  heir,  it  is  not  enough  that  the  testator  shows  an  tion  to 
intention  that  his  real  estate  should  be  treated  as  money  after  e-'^ciutiehjir. 
his  death ;  it  must  also  be  apparent  that  he  meant  it  to  be 
treated  as  if  he  had  himself  actually  converted  it  into  personal 
estate  before  his  death,  and  therefore   as  personal  estate 
for  all  intents   and  purposes,  whether  the  purposes  of  the 
Will  take  effect  or  not,  and  not  merely  for  the  purposes 
of  his  Will  (o).     The  mere  intention  to  exclude  the  heir  how- 
ever explicit  will  be  void,  unless  there  is  a  gift  to  some  one 
else  (p). 

The  above  principles  apply  to  a  mixed  fund  of  real  and  Samepnnci- 

•^  .  pies  apply  tx) 

personal  estate  directed  to  be  converted  where  there  is  a  partial  faiiare 
partial  failure  of  the  disposition  by  the  death  of  some  of  the  of  a^miSwd^'^ 
residuary  legatees  in  the  lifetime  of  the  testator.    So  far  as  ^"°^' 
the  lapsed  shares  are  constituted  of  personal  estate  they  go 
to  the  next-of-kin,  and  so  far  as  they  are  constituted  of  real 
estate,  to  the  heir-at-law  (9). 

Where  there  is  a  general  direction  to  pay  legacies  out  of  a  Legacies  paj- 
mixed  fund,  as  where  real  and  personal  estates  are  given  upon        ^^ 
trust  for  sale  and  the  legacies  are  directed  to  be  paid  out  of 
the  proceeds,  the  legacies  are  payable  |>7*o  rata  out  of  the  real 
and  personal  estate  in  the  event  of  the  ultimate  residue  being 
undisposed  of  (r). 

A  question  may  arise  in  a  Will  in  which  there  is  a  direction  When  resi- 

duaxy  legatee 

for  the  conversion  of  real  estate  and  also  a  residuary  bequest  entitled, 
whether  the  surplus  proceeds  pass  to  the  residuary  legatee. 
This  will  depend  on  the  meaning  to  be  derived  from  the  con- 
sideration of  the  whole  context  of  the  particular  Will  which 
has  to  be  construed.  If  the  term  ''residuary  legatee"  is 
found  standing  alone,  above  all,  if  it  is  found  in  a  Will  which 

(»)  Johnson  r.  Woods,  (1840)  2  Beav.  p.  152. 

409 ;  Taylor  r.  Taylor,  (1863)  3  De  G.  M.  (y)  Ackroyd  r.  Smithson,  uU  tup. 

&  G.  190.  (r)  Allan   r.  Gott,  (1872)  L.  R.  7 

(0)  See  Williams  (10th  ed.)  500,  and  Ch.  439  ;  Be  Spencer  Cooper,  [1908] 

Fitch  r.  Weber,  (1848)  6  Ha.  145,  148.  1  Ch.  130. 

(/>)  FiU".h  t'.  Weber,  ubi   iup,^  at 

B.  8 
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appears  to  make  a  division  between  real  property  and  personal 
property,  the  prima  facie  meaning  of  "  residuary  legatee  " 
would  be  the  person  taking  what  the  law  calls  the  residue 
of  the  personal  property;  but  it  is  a  term  which  must  be 
fashioned  and  moulded  by  the  context,  and  if  you  have  a 
context  in  which  the  testator  is  found  looking  at  his  landed 
property  not  as  land  but  as  something  which  is  all  to  be 
sold  and  turned  into  money,  then  the  term  "  residuary 
legatee"  becomes  a  term  as  applicable  to  the  proceeds  of 
landed  property  as  it  would  have  been  in  the  first  instance 
to  personal  property  (s). 
Effect  of  The  doctrine  of  constructive  conversion  also  applies  to  a 

for  Bale  o/*^    valid  contract  for  sale  of  real  estate.    There  being  a  valid 
real  estate.       contract  ifc  converts  the  estate  in  equity ;  it  makes  the  pur- 
chase-money a  part  of  the  personal  estate  of  the  vendor,  and 
it  makes  the  land  a  part  of  the  real  estate  of  the  purchaser  (t). 
The  vendor  becomes  in  equity  a  trustee  for  the  purchaser  of 
the  estate  sold  and  the  beneficial  ownership  passes  to  the 
purchaser,  the  vendor  having  a  right  to  the  purchase-money, 
a  charge  or  lien  on  the  estate  for  the  security  of  that  purchase- 
money,  and  a  right  to  retain  possession  of  the  estate  until  the 
purchase-money  is  paid  in  the  absence  of  express  contract  as 
to  the  time  of  delivering  possession. 
Effect  of  can-         If  a  valid  contract  is  cancelled  for  non-payment  of  the 
confrac?  ^ter  purchase-money  after  the  death  of  the  vendor,  the  property 
death  of  ^jji  gjjjy  jj^  equity  be  treated  as  having  been  converted  into 

personalty,  because  the  contract  was  valid  at  his  death ;  but 

if  the  contract  is  cancelled  because  there  was  some  equitable 

ground  for  setting  it  aside,  there  will  not  be  conversion, 

What  is  a        because  there  never  was  in  equity  a  valid  contract.     To  be  a 

tract  ^°         ysAid  contract  it  must  not  only  be  binding  on  both  parties,  but 

the  vendor  must  be  in  a  position  to  make  a  title  according 

(#)  Per  Ld.  Cairns  in  Singleton  r.  residuary  dcTlsee  or  residuary  legatee, 

Tomlinson,  (1878)  3  App.  Cas.  40i,  417.  see  Theobald  on  Wills  (7th  ed.),  p.  255 

For  a  summary  of  the  rules  of  con-  et  seq. 

struction    for    determining    whether  (t)  Lysaght  v.   Edwai-ds,   (1876)   2 

conversion  is  directed  for  all  the  pur-  C.  D.  499,  506,  507 
poses  of  the  Will,  and  the  title  of  the 
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to  the  contract,  unless  the  purchaser  has  accepted  the  title 
in  the  lifetime  of  the  vendor  (u). 

If  the  contract  for  sale  be  valid  at  the  death  of  the  vendor,  Effect  of 

but  the  purchaser  loses  his  right  to  a  specific  performance  by  chaser  to  per- 

subsequent  laches,  the  estate  belongs  to  the  next-of-kin  and  '°™  contract. 

not  to  the  heir-at-law  {x). 

If  a  man  specifically  devises  real  estate  and  afterwards  sells  Specific  de- 

yise  adeemed 

it,  although. the  purchase  is  not  completed  until  after  his  death,  by  contract 
or  the  money  is  allowed  to  remain  on  mortgage  of  the  pro-  teata^^.  ^ 
perty,  neither  the  purchase-money  nor  the  sum  secured  by 
the  mortgage  passes  to  the  specific  devisee  (y). 

Where  there  is  a  contract  giving  an  option  to  purchase  Relation  back 
real  estate,  and  the  option  is  not  exercised  till  after  the  death  optf^'to^ 
of  the  person  who  created  the  option,  the  exercise  of  the  option  pirc^^MC; 
causes  it  to  relate  back  to  the  original  agreement,  that  is  the 
time  of  the  creation  of  the  option  (z),  although  the  heir  or 
devisee  will  be  entitled  after  the  vendor's  death  to  the  rents 
up  to  the  time  the  option  is  exercised  (a). 

The  principle  applies  even  though  the  option  to  purchase 
is  not  to  be  exercised  until  after  the  death  of  the  grantor,  and 
it  is  immaterial  whether  the  grantor  of  the  option  dies  testate 
or  intestate  (6). 

But  this  doctrine  would  seem  not  to  be  consistent  with  the  Doctrine  only 
general  principles  applicable  to  cases  of  conversion,  and  has  ^tw^n^reai 
never    been  applied  except  as    between    the  real  and  the  repr^leato-*^ 
personal  representatives  of  the  original  creator  of  the  option,  ^^7^  of  ori- 
and  is  not  to  be  extended.    Consequently,  where  an  option  to  of  option. 
purchase  was  given  by  lease  to  the  lessee,  and  under  the  terms 
of  the  lease  the  lessor  covenanted  to  insure  against  fire,  on  the 
buildings  being  destroyed  by  fire  before  the  exercise  of  the 
option,  it  was  held  that  the  subsequent  exercise  of  the  option 
would  not  cause  it  to  relate  back  to  the  time  of  the  creation  of 

(u)  Lysaght  r.  Edwards,  ubi  sup,  506.  1  Ch.  214. 

(a?)  Curre  r.  Bowyer,  (1818)  6  Beav.  (r)  Lawes  r.  Bennett,  (1785)  1  Cox, 

6,  note  (h),  167. 

(y)  Farrar    r.   Earl   of  Winterton,  (a)  Townley  r.  Bedwell,  (1808)  14 

(1842)  5  Beav.  1  ;   Moor  r.  Raisbeck,  Ves.  590. 

(1841)  12  Sim.  123  ;  iZ^  Clowes,  [1893]  (b)  Be  Isaacs,  [1894]  3  Ch.  506. 

S  2 
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Option  in . 
lease  to  pur* 
chase  fee 
simple. 


Inference 
from  devise 
after  contract 
giving  option. 


Order  for 
«ale  of  real 
•estate  in  ad- 
ministration 
■action. 


the  option  in  such  manner  as  to  render  the  property  for  this 
purpose  property  of  the  purchaser  as  from  the  date  of  the 
lease  giving  the  option,  and  the  vendor  trustee  of  the 
insurance  money  for  the  purchaser ;  since  until  the  exercise 
of  the  option  there  being  no  specific  performance  of  the  con- 
tract possible,  there  is  no  conversion,  and  the  principle  of 
equity  which  considers  that  done  which  ought  to  be  done  and 
which  the  Court  can  compel  to  be  done,  extends  so  far  back  as 
those  circumstances  exist  and  no  farther  (c). 

An  option  to  the  lessee  to  purchase  the  fee  simple  contained 
in  a  lease  is  an  integral  part  of  the  lease  and  passes  with  it 
to  the  personal  representative  of  the  deceased  lessee,  and  if  exer- 
cised by  the  personal  representative  of  the  deceased  lessee  no 
equitable  interest  in  real  estate  descends  to  the  heir  ((V). 

The  testator  may,  however,  sufficiently  indicate  an  inten- 
tion that  the  rule  shall  not  apply.  When  you  find,  that,  in  a 
Will  made  after  a  contract  giving  an  option  of  purchase,  the 
testator,  knowing  of  the  existence  of  the  contract,  devises  the 
specific  property  which  is  the  subject  of  the  contract  without 
referring  in  any  way  to  the  contract  he  has  entered  into,  there 
it  is  considered  that  there  is  sufficient  indication  of  an  inten- 
tion to  pass  that  property  to  give  to  the  devisee  all  the 
interest,  whatever  it  may  be,  that  the  testator  had  in  it  (e). 
The  same  inference  will  be  drawn  where  the  testator  executed 
a  codicil  on  the  same  day  that  he  granted  a  lease  of  the 
specifically  devised  property  with  an  option  of  purchase  to  the 
lessee^).  But  the  case  is  very  different  when,  after  having  given 
the  property  by  Will,  the  testator  makes  a  sale  of  it.  If  it  is 
a  sale  out  and  out,  there  is  no  question  that  the  devisee's 
interest  is  taken  away  (g). 

If  the  Court,  in   the  exercise  of  its  jurisdiction,  in  an 


(c)  Edwards  r.  West,  (1878)  7  C.  D. 
858.  The  mere  fact  of  making  a  con- 
tract for  purchase  and  sale  does 
not  pass  any  interest  in  a  subsisting 
fire  policy,  there  must  be  a  bargain 
with  regard  to  the  policy  in  order  to 
pass  the  intei'est :  Rayner  r.  Preston, 
0881)18  0.  D.  1. 


(ji)  Re  Adams  and  Kensington 
Vestry,  (1883)  24  C.  D.  199,  (C.  A.)  27 
G.  D.  394  :  and  see  pimt.  p.  272. 

(e)  Per  Page  Wood,  V.-C,  in  Weed- 
ing r.  Weeding,  (1861)  l.J.  &H.  424, 
431. 

(/)  /?/?  Pyle,  [1895]  1  Ch.  724. 

(jf)  Weeding  r.  Weeding,  uhi  tup. 
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administration  action,  makes  an  order  for  sale  of  land,  it 
operates  as  a  conversion  from  the  date  of  the  order  and  before 
any  sale  has  taken  place  (^). 

So  where  the  Court  has  power  to  sell  an  infant's  real  Onier  for  sale 
estate,  and  orders  it  to  be  sold,  the  order  operates  as  a  con-  reaUsuite. 
version,  and  the  estate  then  becomes  personalty  (i). 

By  the  Lunacy  Act,  1890  (68  Yict.  c.  6),  s.  117,  the  judge  Order  for  sale 
may  order  any  property  of  a  lunatic    to  be  sold,  charged,  of  Uioa^s 
mortgaged,  dealt  with  or  disposed  of  as  he  thinks  most  expe-  JJ^^^^g^  yj^jj 
dient  for  the  purpose  of  raising  or  securing  money  to  be  or  c.  5. 
which   has  been  applied  for  the  purposes  mentioned  in  the 
Act,  and  s.  128  (1)  provides  that  the  lunatic,  his  heirs,  execu- 
tors, administrators,  next-of-kin,  devisees,  legatees  and  assigns 
shall  have  the  same  interest  in  any  moneys  arising  under  the 
powers  of  the  Act  which  may  not  have  been  applied  under 
such  powers  as  he  or  they  would  have  had  in  the  property  if 
no  sale,  mortgage  or  disposition    had   been  made,  and  the 
surplus  moneys  shall  be  of  the  same  nature  as  the  property 
sold,  mortgaged  or  disposed  of. 

Sect.    118  authorises  the    judge   to  order   that   money  Money  spent 

11  ,.  it-n-ii  on  permanent 

expended  on  permanent  improvements  shall  be  a  charge  upon  improvements 
the    improved     property    or    any    other    property    of    the  ^^"^rt  "may 

lunatic  (A).  be  made  a 

charfire 

Apart  from  this  Act,  should  the  judge  in  lunacy  make  any  Righu  of  heir 
order  by  which  the  nature  of  one  part  of  the  lunatic's  estate  k"n  ^f®j^,J^\"ie 
should  be  altered  for  the  improvement  of  the  other,  there  is  no  ^P^rt  from 
equity  between  the  heir-at-law  and  next-of-kin  on  the  lunatic's 
death  to  have  the  nature  of  the  property  restored  (I). 

Where,  however,  there  is  an  order  for  sale  of  a  competent  Order  for  sale 
part  of  real  estate  for  a  limited  purpose,  as,  for  instance,  for  pa'rpo^e. 
payment  of  an  infant's  share  of  costs  in  administration  or 

(A)  Hyett  r.  Mekin,  (1884)  25  G.  D.  (A)  The  principles  which  gaide  the 

735.    Same  principle  applies  under  an  Court  in  making  orders  under   this 

order  for  sale  of  timber  :  Dyer  r.  Dyer,  section  were  considered  in  He  Gist, 

(I860)  34  Beav.  504  ;  Hartley  r.  Pen-  [1904]  1  Ch.  398. 

darres,  [1901  ]  2  Ch.  498.  (0  See  Williams  (10th  ed.)  505  ;  and 

(0  Walkce  r.  Greenwood,  (1880)  16  see  ante,  p.  249. 
C.  D.  362,  365,  per  Jessel,  M.R. 
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other  proceedings,  or  of  the  mortgage  debt  and  interest  in  a 

foreclosure  action,  any  surplus  proceeds  in  excess  of  what  is 

required  will  descend  as  real  estate,  so  long  as  such  proceeds 

remain  in  Court,  or  no  act  has  been  done  by  the  party  entitled 

to  take  the  same  as  money  (m). 

On  a  sale  When  property  is  taken  under  the  compulsory  powers  of 

puisory     *      &n  Act  of  Parliament,  a  notice  given  to  an  owner  in  fee  who  dies 

powers.  before  steps  are  taken  to  ascertain  the  amount  of  compensation, 

although  the  company    has    been  let  into  possession,  will 

not  effect  a  conversion,  since  no  contract  had  been  entered 

into   in    the   owner's    lifetime   which   could   be   specifically 

enforced  (n) ;  but  a  conversion  takes  place  when  the  amount 

of  the  purchase  money  is  agreed  upon  by  the  surveyors, 

although  there  is  no  contract  in  writing  (o). 

Distinction  Purchase  money  payable  to  parties  under  disability  and  paid 

Mda^Te of^^  into  Court  under  s. 69  of  the  Lands  Clauses  Consolidation  Act, 

s  Vict.  c.  18     1345  (3  Vi(5t^  Q^  13)  jg  liable  to  be  reinvested  in  the  purchase 

as  to  purchase  ,  ^      , 

money.  of  other  lands,  and  is,  therefore,  impressed  with  the  quality  of 

real  estate,  and  there  is  a  constructive  reconversion  until 
some  person  becomes  absolutely  entitled  to  the  money  to  his 
or  her  own  use ;  but  if  paid  in  under  s.  76  of  the  Act,  by  reason 
of  the  owner  of  the  land  refusing  to  accept  the  money,  or 
failing  to  make  out  a  title,  or  to  convey,  or  for  other  reasons 
mentioned  in  that  section,  the  money  is  applicable  under 
s.  78  and  is  personal  estate  (p). 


Sect.  10. — Of  Partnership  Assets. 

All  partner-  AH  property  of  what  nature  soever  bought  with  the  cash 
imprttseT^^  and  for  the  purposes  of  a  trading  partnership  concern,  must  in 
with  charac-  equity  be  looked  upon  as  personal,  unless  there  be  an  agree- 
•onalty.  ment  to  the  contrary  (q).     So  also  if  land,  whether  acquired  by 

(lit)  Scott  r.  Scott,  (1882)  9  L.  R.  Ir.  217. 

867  ;Burgea8r. Booth, [1908] W.N. 83.  (p^  Be  Harrop,  (1857)  3   Drewry, 

(«)  Righton  r.  Righton,  (1866)  36  726  ;  Kelland  r.  Falford,  (1877)  6  C.  D. 

L.  J.  Ch.  61.  491. 

(0)  i20  Hawkins,  (1843)  13  Sim.  569;  (^)  Smith's  Mercantile  Law  (10th 

Watts  r.  Watts,  (1873)  L.  R.  17  Eq.  ed.)  181. 
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descent  or  deviBed,  is  appropriated  to  partnership  purposes 
and  is  involved  in  the  business,  it  becomes  part  of  the  partner- 
ship property,  and  the  share  of  a  deceased  partner  is  personal 
estate  (r),  and  there  can  be  no  survivorship  in  it  in  equity, 
although  the  property  was  conveyed  to  the  partners  as  joint 
tenants  («).  In  the  case  of  partnership  property  land  can  be 
remitted  to  its  original  character  only  by  virtue  of  such  an 
agreement  made  between  the  partners  as  withdraws  the  land 
from  the  partnership  assets  (t), 

(r)  Waterer  r.  Waterer,  (1873)  L.  R.      813. 
15  Eq.  402.  (0  Att.-GeD.  v.  Hubbuck,  (1884)13 

(*)  Davies  r.  Games,  (1879)  12  C.  D.      Q.  B.  D.  275. 


CHAPTEK     XIX. 


OF   GH08ES    IN    ACTION. 


Rights 
founded  on 
contract  or 
duty  survive 
to  personal 
represen- 
tative. 


Contracts 
founded  on 
personal 
considera- 
tions do  not 
survive  unless 
otherwise 
agreed, 

e.g.^  principal 
and  agent, 

master  and 
servant, 

author  and 
publisher 

master  and 
apprentice. 


SEC*r.  1. — Of  Eights  accrued  in  the  Lifetime  of  the  Testator 

or  Intestate, 

(1)  Ex  contractu. 

Bights  of  action  founded  upon  any  obligation,  contract, 
debt,  covenant  or  other  duty,  including  a  statutory  duty  to  the 
deceased  (a),  survive  to  the  personal  representative  of  the 
deceased  in  whom  the  right  was  vested  (6).  And  the  executor 
or  administrator  need  not  be  named  in  the  terms  of  the  con- 
tract, in  order  to  transmit  to  him  the  right  of  enforcing  it  (c). 

Where,  however,  personal  considerations  are  of  the  founda- 
tion of  the  contract,  as  in  cases  of  principal  and  agent  {d),  and 
master  and  servant  (e),  the  death  of  either  party  puts  an  end 
to  the  relation ;  and  in  respect  of  service  after  the  death,  the 
contract  is  dissolved,  unless  there  be  a  stipulation  express  or 
implied  to  the  contrary.  So  also  an  agreement  to  compose  a 
work  is  discharged  by  the  death  of  the  author  (/).  And  in 
the  absence  of  special  agreement  the  interest  of  the  master  in 
an  apprenticeship  being  an  interest  coupled  with  a  personal 
trust  cannot  be  assigned  and  is  determined  by  his  death  (^) ; 
and  on  the  death  of  the  master  an  action  is  not  maintainable 
by  an  apprentice  or  pupil  for  the  recovery  of  any  part  of  the  pre- 
mium paid  under  the  indenture  by  the  apprentice  or  pupil  to 


(fl)  Peebles  v.  The  Oswaldtwistle 
Urban  District  Council,  [1896]  2  Q.  1$. 
159;  Darliugton  r.  Koscoe  &  Sons, 
[1907]  1  K.  B.  219. 

(ft)  See  Williams  (10th  ed.)  604. 

(o)  Williams  (10th  ed.)  605. 

(d)  Campanari  r.  Woodbum,  (1854) 
16C.  B.  410. 

(/)  Farrow  r.  Wilson,  (1869)  L.  R. 
4  C.  P.  744,  746. 


(/)  Marshall  r.  Broadhurst,  (1831) 
1  Tyrw.  348,  349,  per  Ld.  Lyndhun^t, 
and  as  to  the  personal  nature  of  a 
publishing  agreement  see  Stevens  r. 
Benning,  (1854)  1  K.  &  J.  168,  aff.  6 
D.  M.  &  G.  223;  Hole  v,  Bradbury, 
(1879)  12  C.  D.  886 ;  Griffith  r.  Tower 
Publishing  Co.,  Ld.  and  Moncrieff, 
[1897]  1  Ch.  21. 

(g)  Williams  (10th  ed.)  626. 


OF  CHOSES  IN  ACTION.  265 

the  master,  there  being  in  such  case  only  a  partial  failure  of 
consideration  (A). 

The  law  relating  to  parish  apprentices  is  regulated  by  Rights  of 

Stat.  82  Geo.  III.  C.   57.  apprentices 

An  action  will  lie  for  an  executor  or  administrator  upon  a  32^0^  mf 
promise  made  to  the  deceased  for  the  exclusive  benefit  of  a  third  ^-  ^^• 
party  (i). 

An  action  for  an  account  was  given  to  executors    by  Action  for 

Bccount 

18  Edw.  I.   stat.  1,  e.   28;  to  executors  of   executors  by  origin  of. 
25    Edw.    UI.   stat.    5,    c.    6;    and    to    administrators    by 
81   Edw.   III.   stat.    1,   c.   11. 

(2)  Ex  delicto. 

It  was  a  principle  of  the  common  law,  that  if  an  injury  At  common 

law 

was  done  either  to  the  person  or  property  of  another,  for 
which  damages  only  could  be  recovered  in  satisfaction,  the 
action  died  with  the  person  to  whom  or  by  whom  the  wrong 
was  done  (4). 

But  by  the  Stat.  4  Edw.  III.  c.  7,  cle  bonis  <Mpo^*tatis  in  vita  Effect  of 
testatoris,  which  reciting,  that  in  times  past,  executors  have  not  Edw.  in.  as 
had  actions  for  a  trespass  done  to  their  testators,  as  of  the  peil^^naf 
goods  and  chattels  of  the  said  testators  carried  away  in  their  estate. 
life,  and  so  as  such  trespasses  have  remained  unpunished, 
enacts,  that  the  executors  in  such  cases  shall  have  an  action 
against  the  trespassers,  and  recover  their  damages  in  like 
manner  as  they,  whose  executors  they  be  should  have  had  if 
they  were  living.    And  this  remedy  is  further  extended  to 
executors  of  executors,  by  25  Edw.  III.  stat.  5,  c.  5,  and  to 
administrators  by  an  equitable  construction   of  the  former 
statute.     The  Act  4  Edw.   III.   being  a  remedial   law,  has 
always  been  expounded  largely ;  and  though  it  makes  use  of 
the  word  trespasses  only,  has  been  extended  to  other  cases 
within  the  meaning  and  intent  of  the  statute.    Therefore  by 
an    equitable    construction    of    the    statute,  an  executor  or 
administrator  shall  now  have  the  same  actions  for  any  injury 

(A)  VVhincup  r.  Hughes,  (1871)  L.      Ex.  864. 
R.  6  C.  P.  78 ;  Ferns  r.  Carr,  (1885)  (0  Williams  (10th  ed.)62I. 

28  C.  D.  409  ;  Be  Thompson,  (1848)  1  (A)  Ibid.,  606. 
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These  statutes 
do  not  extend 
to  injuries  to 
the  person  or 
the  freehold 
of  deceased. 


Jurisdiction 
over  money 
paid  into 
Court  in 
action  before 
death. 


done  to  the  personal  estate  of  the  deceased  in  his  lifetime, 
whereby  it  has  become  less  beneficial  to  the  executor  or 
administrator,  as  the  deceased  might  have  had,  whatever  the 
form  of  action  may  be  (0* 

But  the  statute  of  Edw.  III.  does  not  extend  to  injuries 
done  to  the  person  or  to  the  freehold  of  the  testator.  There- 
fore an  executor  or  administrator  shall  not  have  actions  of 
assault  or  battery,  false  imprisonment,  libel,  slander,  deceit, 
nor  (unless  by  virtue  of  the  stat.  3  &  4  Will.  IV.  c.  42,  s.  2, 
hereafter  to  be  mentioned)  for  diverting  a  watercourse, 
obstructing  lights,  or  other  actions  of  the  like  kind  ;  for  such 
causes  of  action  still  die  with  the  testator  (m). 

An  action  for  defamation  either  of  private  character  or  of 
a  person  in  relation  to  his  trade  comes  to  an  end  on  the  death 
of  the  plaintiff,  but  an  action  for  the  publication  of  a  false 
and  malicious  statement  causing  damage  to  the  plaintiff's 
personal  estate,  as  for  instance  slander  of  title  to  the  plain- 
tiff's trade  mark,  survives  (n).  So  also  an  action  for  breach 
of  promise  of  marriage  does  not  survive  unless  special  damage 
to  the  property  of  the  promisee,  arising  from  and  within  the 
contemplation  of  both  parties  at  the  date  of  the  promise,  can 
be  proved  (o).  But  there  is  no  decision  which  supports  the 
proposition  that  because  in  consequence  of  injury  done  to  the 
person  the  person  injured  is  put  to  expense  the  case  is  brought 
within  the  category  of  cases  to  which  the  statute  of  Edw.  III. 
applies ;  for  instance  the  personal  representative  cannot  sue, 
in  respect  of  damage  to  the  deceased's  estate,  for  medical 
expenses  or  loss  of  occupation  arising  from  the  tortious  injury 
to  the  deceased's  person  (p). 

Notwithstanding  an  action  is  at  an  end  by  reason  of  the 
death  of  the  plaintiff  or  defendant  and  cannot  be  revived,  if 
money  has  been  paid  into  Court,  the  Court  has  jurisdiction  on 


(0  Williams  (lOlh  ed.)  606,  and  see 
Twycross  r.  Grant,  (1878)  4  C.  P.  D. 
40. 

(m)  Williams  (10th  ed.)  608,  and 
see  Twycross  r.  Grant,  ubi  iujK 

(«)  Hatchard  r,  Mege,  (1887)  18  Q. 


B.  D.  771. 

(c»)  Finlay  r.  Chimey,  (1888)  20  Q. 
B.  D.  494. 

(p)  Pulling  V,  The  Great  Kaslem 
Railway  Co.,  (1882)  9  Q.  B.  D.  110. 
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the  application  of  the  personal  representatives  of  the  deceased 
party  to  order  the  money  to  be  paid  out  to  them  on  showing 
such  groands  as  the  deceased  would  have  had  to  show  if  he 
had  been  alive  and  the  action  was  still  in  existence  (q). 

By  Stat.  8  &  4  Will.  IV.  c.  42,  s.  2,  after  reciting  that  no  Effect  of 

.  .  3  &  4  Will  IV. 

remedy  is  provided  by  law  for  injuries  to  the  real  estate  of  c.  42,  as  to 
any  person  deceased  committed  in  his  lifetime,  it  is  enacted,  J^i^^^^^ 
**  that  an  action  of  trespass,  or  trespass  on  the  case,  as  the 
<;ase  may  be,  may  be  maintained  by  the  executors  or  adminis- 
trators of  any  person  deceased,  for  any  injury  to  the  real 
estate  of  such  person,  committed  in  his  lifetime,  for  which  an 
action  might  have  been  maintained  by  such  person,  so  as  such  injury 

1       must  be 

injury  shall  have  been  committed  within  six  calendar  months  within  six 
before  the  death  of  such  deceased  person,  and  provided  such  SSSh,  and^^ 
action  shall  be  brought  within  one  year  after  the  death  of  such  Jj^^jj^'^ J^^* 
person ;  and  the  damages,  when  recovered,  shall  be  part  of  the  within  one 

year  after. 

personal  estate  of  such  person." 

It  may  here  be  mentioned  that  damages  recovered  by 
personal  action  in  respect  of  injury  to  land  do  not  accrue  to 
the  inheritance,  but  are  the  personal  estate  of  the  person  who 
recovered  them,  and  who  being  tenant  for  life  will  belong  to  him 
or  his  personal  representative  and  not  to  the  remainderman  (r). 

The  Fatal  Accidents  Act,  1846  (9  &  10  Vict.  c.  98),  enacts  :  Effect  of  the 
*'  That  whensoever  the  death  of  a  person  shall  be  caused  by  denta  Act, " 
wrongful  act,  neglect,  or  default,  and  the  act,  neglect,   or  ^^^^' 
default  is   such  as  would  (if  death  had  not  ensued)   have 
entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then  and  in  every  such  case  the 
person  who  would  have  been  liable  if  death  had  not  ensued 
shall  be  liable  to  an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured,  and  although  the  death  shall  have 
been  caused  under  such  circumstances  as  amount  in  law  to 
felony." 

By  8.  2 :  "  Every  such  action  shall  be  for  the  benefit  of  the 

(q)  Brown  r.  Feeney,  [1906]  1  K.  B.  (r)  Noble  r.  Cass,  (1828)  'Ji    Sim. 

663  ;    Maxwell  i».  Viscount  Wolseley,      343. 
£1907]  1  K.  B.  274. 
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Fatal  Acci- 
dents Act, 
1864,  enables 
action,  if  not 
brought  by 
executor  or 
administra- 
tor, to  be 
brought  in 
names  of 
persons  for 
whose  benefit 
it  is. 

Action  under 
the  Act  no 
bar  to  subse- 
quent action 
by  represen- 
tatives in 
respect  of 
the  estate  of 
decease<1 . 


wife,  husband,  parent,  and  child  of  the  person  whose  death 
shall  have  been  so  caused,  and  shall  be  brought  by  and  in  the 
name  of  the  executor  or  administrator  of  the  person  deceased ; 
and  in  every  such  action  the  jury  may  give  such  damages  as 
they  may  think  proportioned  to  the  injury  resulting  from  such 
death  to  the  parties  respectively  for  whom  and  for  whose 
benefit  such  action  shall  be  brought ;  and  the  amount  so* 
recovered,  after  deducting  the  costs  not  recovered  from  the 
defendant,  shall  be  divided  amongst  the  before-mentioned 
parties  in  such  shares  as  the  jury  by  their  verdict  shall  find 
and  direct." 

By  s.  8 :  "  Not  more  than  one  action  shall  lie  for  and  in 
respect  of  the  same  subject  matter  of  complaint ;  and  that 
every  such  action  shall  be  commenced  within  twelve  calendar 
months  after  the  death  of  such  deceased  person  *'(«)• 

An  action  can  only  be  maintained  by  the  representative 
of  a  deceased  person  under  this  Act  where  that  person  could, 
if  alive,  have  himself  maintained  an  action  in  respect  of  his. 
injuries  against  the  defendant  (0* 

A  father  cannot  recover,  either  at  common  law  or  under 
the  Act,  the  funeral  expenses  of  burying  an  unmarried  infant 
daughter  (u). 

By  the  Fatal  Accidents  Act,  1864  (27  &  28  Vict.  c.  95), 
s.  1,  if  it  shall  happen  that  no  such  action  as  is  mentioned  in 
the  Act  9  &  10  Vict.  c.  93  shall  within  six  calendar  months 
after  the  death  have  been  brought  by  the  executor  or  adminis* 
trator,  such  action  may  be  brought  by  and  in  the  name  of  the 
persons  for  whose  benefit  such  action  would  have  been,  if  it 
had  been  brought  by  and  in  the.  name  of  the  executor  or 
administrator. 

An  action  by  the  personal  representative  under  the  Act  ia 
no  bar  to  an  action  by  the  same  person  in  respect  of  the  assets 
and  estate  of  the  deceased,  and  an  admission  on  the  record 
made  in  the  one  action  cannot  be  treated  as  an  estoppel  of 


(i)  See  Williams  (10th  ed.)  612  et 
seq.^  for  cases  decided  on  this  Act. 
{t)  Williams  r.  Mersey  Docks  and 


Harbour  Board,  [1905]  1  K.  B.  804. 

(v)  Clark  r.  London  General  Omni- 
bus Co.,  [1906]  2  K.  B.  648. 
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•which  either  party  can  take  advantage  of,  for,  although  the 
machinery  nominally  is  the  same,  the  entire  object  and  effect 
of  the  actions  are  different,  and  they  are  brought  in  different 
rights ;  the  personal  representative  in  a  case  under  the  Act 
does  not  sue  in  respect  of  anything  which  belonged  to  the 
deceased,  but  by  force  of  the  statute  which  enacts  that  the 
deceased's  death  is  to  be  made  the  subject  of  an  action  just  as 
if  he  had  lived  (v). 

The  Employers'  Liability  Act,  1880  (48  &  44  Vict.  c.  42),  Effect  of  the 
enacts  that  where  personal  injury  is  caused  to  a  workman  in  Li^biHtj" 
any  of  the  various  ways  mentioned  in  s.  1,  the  workman,  or  in  ^^^'  ^®^^' 
case  the  injury  results  in  death,  the  legal  personal  representa- 
tives of  the  workman,  and  any  persons  entitled  in  case  of  death, 
shall  have  the  same  right  of  compensation  and  remedies  against 
the  employer  as  if  the  workman  had  not  been  a  workman  of 
nor  in  the  service  of  the  employer,  nor  engaged  in  his  work. 

Sect.  2  enumerates  cases  in  which  the  workman  shall  not  be 
entitled  to  any  right  of  compensation  or  remedy  under  the  Act. 

Sect.  8  limits  the  amount  of  compensation  recoverable 
under  the  Act. 

And  s.  4  provides  that  an  action  under  the  Act  shall  not 
be  maintainable  unless  notice  that  injury  has  been  sustained 
is  given  within  six  weeks,  and  the  action  is  commenced  within 
six  months  from  the  occurrence  of  the  accident  causing  the 
injury,  or,  in  case  of  death,  within  twelve  months  from  the 
time  of  death :  provided  that,  in  case  of  death,  the  want  of 
such  notice  shall  be  no  bar  to  the  maintenance  of  such  action 
if  the  judge  shall  be  of  opinion  that  there  was  reasonable 
excuse  for  such  want  of  notice. 

By  s.  6  money  payable  under  any  penalty  is  to  be  deducted 
from  compensation  awarded. 

Sect.  6  assigns  the  trial  of  actions  under  the  Act  to  the 
County  Court,  subject  to  removal  into  the  superior  Court 

The  Workmen's  Compensation  Act,  1906  (6  Edw.  VII.  c.  58)  Effect  of  the 

Workmen's 

(which  repealed  the  Workmen's  Compensation  Acts,  1897  and  compensation 
1900),  makes  further  provision  (s.  1)  for  the  liability  of  certain  ^^^'  ^^^^' 

(r)  Leggott  r.  Great  Northern  Railway  Ck>^  (1876)  1  Q.  B.  D,  599. 
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employers  to  workmen  as  defined  by  the  Act  suffering  per- 
sonal injury  by  accident  arising  out  of  and  in  the  course  of 
their  employment.  By  s.  13  any  reference  to  a  workman  who 
has  been  injured  shall,  where  the  workman  is  dead,  include  a 
reference  to  his  legal  personal  representative  or  to  his  depen- 
dants or  other  person  to  whom  or  for  whose  benefit  compensa- 
tion is  payable.  If  not  settled  by  agreement  the  amount  of 
compensation  under  the  Act,  where  death  results  from  the 
injury,  is  subject  to  the  scale  and  conditions  of  compensation 
provided  by  the  first  schedule  to  the  Act,  and  it  is  thereby 
provided  that  the  payment  in  the  case  of  death  shall,  unless 
otherwise  ordered  as  thereinafter  provided,  be  paid  into  the 
County  Court,  and  any  sum  so  paid  into  Court  shall,  subject  to 
rules  of  Court  and  the  provisions  of  this  schedule,  be  invested, 
applied,  or  otherwise  dealt  with  by  the  Court  in  such  manner 
as  the  Court  in  its  discretion  thinks  fit  for  the  benefit  of  the 
persons  entitled  thereto  under  this  Act,  and  the  receipt  of  the 
registrar  of  the  Court  shall  be  a  sufficient  discharge  in  respect 
of  the  amount  paid  in:  Provided  that,  if  so  agreed,  the 
payment  in  case  of  death  shall,  if  the  workman  leaves  no 
dependants,  be  made  to  his  legal  personal  representative,  or, 
if  he  has  no  such  representative,  to  the  person  to  whom  the 
expenses  of  medical  attendance  and  burial  are  due. 

By  s.  2  (1)  proceedings  for  recovery  of  compensation  shall 
not  be  maintainable  unless  notice  of  the  accident  has  been  given 
as  soon  as  practicable  after  the  happening  thereof  and  before 
the  workman  has  voluntarily  left  the  employment  in  which  he 
was  injured,  and  unless  the  claim  for  compensation  with 
respect  to  such  accident  has  been  made  within  six  months 
from  the  occurrence  of  the  accident  causing  the  injury,  or,  in 
case  of  death,  within  six  months  from  the  time  of  death. 

Where  a  claim  is  made  by  a  sole  dependant  of  a  deceased 
workman,  as  for  instance  his  widow,  and  the  dependant  dies 
before  any  award  is  made  in  respect  of  the  claim  the  right  to 
compensation  survives  and  passes  to  the  legal  personal  repre- 
sentative of  the  deceased  dependant  (x). 

(w)  Darlington  v,  Roscoe  &  Sons,  [1907]  1  K.  B.  219. 
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Sect.  1  (2)  (b)  of  the  Act  of  1906  provides  that :  "  When 
the  injury  was  caused  by  the  personal  negligence  or  wilful  act 
of  the  employer  or  of  some  person  for  whose  act  or  default  the 
employer  is  responsible,  nothing  in  this  Act  shall  affect  any 
civil  liability  of  the  employer,  but  in  that  case  the  workman  may, 
at  his  option,  either  claim  compensation  under  this  Act,  or  take 
proceedings  independently  of  this  Act ;  but  the  employer  shall 
not  be  liable  to  pay  compensation  for  injury  to  a  workman 
by  accident  arising  out  of  and  in  the  course  of  the  employment 
both  independently  of  and  also  under  this  Act,  and  shall  not 
be  liable  to  any  proceedings  independently  of  this  Act,  except  in 
case  of  such  personal  negligence  or  wilful  act  as  aforesaid  "  (y). 

(8)  Contracts  connected  taith  Land. 

With  respect  to  contracts  relating  to  the  freehold,  a  covenant  Covenants 
which  runs  with  the  land  will  go  to  the  heir,  not  only  without  the  land 
naming  him,  but  where  it  is  made  with  the  covenantee  and  his  t^^ir  ^ 
executors  {z).    Moreover,  the  covenantee  need  not  be  made  a 
party  to  the  deed  of  covenant  (a) .  And  although  such  a  covenant 
has  been  broken  in  the  lifetime  of  the  testator,  or  intestate,  if 
the  substantial  damage,  as,  for  instance,  eviction,  has  taken  place 
since  his  death,  the  real  representative,  and  not  the  personal, 
is  the  proper  plaintiff.     But  when  the  ultimate  damage  is  unless  uiti- 
sustfidned  in  the  lifetime  of  the  ancestor,  as  where  he  is  evicted,  ^^tain^ 
and  the  land,  and  consequently  the  covenant,  does  not  descend  }»  ancestor's 
to  the  heir,  there  the  personal  representative  only  can  sue 
upon  the  covenant  (6).     The  case  of  Kingdon  v.  Nottle  (c),  upon 
a  covenant  for  title,  and  Kin>g  v.  Jones  (d),  upon  a  covenant  for 
further  assurance,  are  authorities  to  show  that  these  covenants 
are  continuing  covenants,  and  the  breaches  of  them  continuing 

(y)  See  Roiise  v,  Dixon,  [1904]  2  K.  [1907]  1  K.  B.  612  ;  [1908]  1  K.  B.  94. 

B.  628,  as  to  a  claim  made  and  with-  (a)  Forster  v,  Elyet   Colliery  Co., 

drawn  being    no  bar  to  subsequent  Ld.,  [1908]  1  K.  B.  629. 

action.  (b)  King  r.  Jones,  (1814)  5  Taunt. 

(0  See  Williams  (10th  ed.)  619,  and  418;  afE.  4    M.    &    S.  188,  and  see 

cases  referred  to.    For  an  explanation  Williams  (10th  ed.)  619  et  seq. 

of  the  distinction  between  covenants  (c)  (1813)  1  M.  &  S.  355  ;  (1815)  4  M. 

running  with  the  land  and  covenants  &  S.  53. 

merely collateral,seeI>ewarr.Groodman,  (d)  Ubi  sup. 
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Effect  of 
32  Hen.  VIII. 
c.  34,  relating 
to  actions  by 
or  against 
grantees  of 
reversions. 


Effect  of  the 
Land  Transfer 
Act,  1807. 


Collateral 
covenants. 


Option  in 
lease  to  the 
lessee  to 
purchase  the 
fee  simple. 


breaches,  and  that  a  right  of  action  accrues  toties  quoties  when 
and  as  often  as  damage  actually  arises  from  the  breach  of 
either  covenant  (e). 

The  stat.  82  Hen.  VIII.  c.  34,  expressly  enabled  grantees 
of  reversions  to  take  advantage  of  conditions  and  covenants 
against  lessees,  their  executors,  administrators  and  assigns,  of 
the  same  lands,  and  also  gave  to  lessees,  their  executors, 
administrators  and  assigns,  the  like  remedy  against  the 
grantees  of  the  reversions  which  they  might  have  had  against 
the  grantors  (/). 

The  statute  extends  to  a  grantee  or  assignee  of  part  of  a 
reversion,  and  rent  is  apportionable  in  such  case,  and  a  fair 
proportion  may  be  claimed  (g). 

Since  the  Land  Transfer  Act,  1897,  on  the  death  of  the 
owner  of  a  reversion  in  real  estate  within  the  Act,  his  executor 
or  administrator  is  the  only  party  capable  of  suing  on  a  cove- 
nant made  with  the  lessor  until  assent  or  conveyance  under 
s.  3  (1)  of  the  Act. 

A  covenant  in  an  underlease  by  the  underlessor  to  perform 
the  covenants  in  the  superior  lease  relating  to  premises  not 
demised  by  the  underlease  does  not  run  with  the  land,  and  is 
only  a  collateral  covenant,  and  a  covenant  to  indemnify  is  only 
personal  (h). 

Although  an  option  contained  in  a  lease  to  the  lessee  to 
purchase  the  fee  simple  of  the  land  demised  forms  an  integral 
part  of  the  lease  and  passes  with  it  to  the  personal  representa- 
tive of  the  lessee  as  personal  estate,  with  the  right  to  enforce 
it  if  he  should  think  it  beneficial,  and  under  it  no  equitable 
interest  in  real  estate  descends  to  the  heir  (i),  yet  such  an  option 
given  by  way  of  proviso  or  covenant  in  a  lease  does  not  come 
within  the  stat.  32  Hen.  VIU.  c.  34,  so  as  to  make  the  liabDity 
to  perform  it  run  with  the  reversion,  and  consequently  an 


(f)  Spoor  r.  Green,  (1874)  L.  R.  9 
Ex.  99, 117,  per  Kelly,  C.B. 

(/)  See  notes  on  this  Act  in 
Chitty's  Statutes. 

{^)  Mayor  of  Swansea  r.  Thomas, 
(1^82)  10  Q.  6.  D.  48. 


(A)  Dewar  r.  Goodman,  [1907]  1 
K.  B.612. 

(t)  In  re  Adams  and  Kensington 
Vestry,  (1883)  24  C.  D  199  ;  27  C. 
D.  394. 
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« 

action  by  an  assignee  of  the  lease  against  assigns  of  the  lessor 
cannot  be  maintained  to  compel  a  conveyance  {k). 

An  option  must  not  exceed  the  limit  allowed  by  the  rule 
against  perpetuities  (Z). 

Sect.  10  (1)  of  the  Conveyancing  and  Law  of  Property  Act,  Effect  of  the 
1881  (44  &  45  Vict.  c.  41),  provides  that  "  (1)  Rent  reserved  by  S^?,lJtl',''''^ 
a  lease,  and  the  benefit  of  every  covenant  or  provision  therein  ^ent  V^rved 
contained,  having  reference  to  the  subject-matter  thereof,  and  by  lease,  and 
on  the  lessee's  part  to  be  observed  or  performed,  and  every  leasee's  ooye- 
condition  of  re-entry  and  other  condition  therein  contained,  ^^^tion^  ^^ 
shall  be  annexed  and  incident  to,  and  shall  go  with  the  rever-  of  re-entry. 
sionary  estate  in  the  land,  or  in  any  part  thereof,  immediately 
expectant  on  the  term  granted  by  the  lease,  notwithstanding 
severance  of  the  reversionary  estate,  and  shall  be  capable  of 
being  recovered,  received,  enforced  and  taken  advantage  of  by 
the  person  from  time  to  time  entitled,  subject  to  the  term,  to 
the  income  of  the  whole,  or  any  part,  as  the  case  may  require, 
of  the  land  leased." 

Sect.  11  (1)  provides  that  ''The  obligation  of  a  covenant  Sect,  ii^asto 
entered  into  by  a  lessor  with  reference  to  the  subject-matter  of  le^fa 
of  a  lease  shall,  if  and  as  far  as  the  lessor  has  power  to  bind  <^^enants. 
the  reversionary  estate  immediately  expectant  on  the  term 
granted  by  the  lease,  be  annexed  and  incident  to  and  shall  go 
with  that  reversionary  estate,  or  the  several  parts  thereof, 
notwithstanding  severance  of  that  reversionary  estate,  and 
may  be  taken  advantage  of  and  enforced  by  the  person  in 
whom  the  term  is  from  time  to  time  vested  by  conveyance, 
devolution  in  law,  or  otherwise ;  and,  if  and  as  far  as  the 
lessor  has  power  to  bind  the  person  from  time  to  time  entitled 
to  that  reversionary  estate,  the  obligation  aforesaid  may  be 
taken    advantage  of    and  enforced  against  any  person  so 
entitled." 

These  sections  apply  only  to  leases  made  after  the  com- 
mencement of  the  Act  (m). 

(h)  WoodaU  v,  Clifton,  [1»06]  2  Ch.  Wolstenholme  on  The  Conveyancing 

267.  and  Settled  Land  AcU  ;  Challis  R.  P. 

(0  Ibid.  (2nd  ed.). 
(m)  Aa  to  the  law  previonsly  see 

B.  T 
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Different 
kinds  of 
rents. 

At  common 
law  power  of 
distress  only 
attaches  to 
rent-seryice. 


Statutory 
power  to 
distrain. 
27  Hen.  VIII. 
c  10. 

4  Geo.  II. 
0.28. 


44  &  45  Vict. 
0.41. 


46  &  47  Vict, 
c  61. 


(4)  Of  Rent  and  Arrearages. 

At  common  law  there  are  three  kinds  of  rents:  rent- 
service,  rent-charge,  and  rent-seek  (n). 

Bent-service  is  where  the  rent  accrues  in  connection  with 
a  tenure,  whether  by  reason  of  the  owner  of  the  rent  having 
the  reversion  of  the  land  out  of  which  it  issues  or  having  the 
mere  seigniory,  and  to  this  rent  there  is  attached  a  common 
law  power  of  distress. 

k  rent-charge  is  where  the  owner  of  the  rent  has  neither 
seigniory,  nor  reversion,  but  by  express  contract  is  entitled  to 
distrain. 

A  rent-seek  is  where  the  owner  of  the  rent  has  neither 
seigniory  nor  reversion,  nor  any  express  power  of  distress. 

Bents  of  assize,  chief  rents  and  quit  rents  are  customary 
rents  under  which  tenants  of  a  manor  hold  under  the  lord 
from  time  immemorial. 

A  fee  farm  rent  is  where  an  estate  in  fee  is  granted  subject 
to  a  rent  in  fee,  which,  if  created  since  the  Statute  of  Quia 
Emptoreg,  cannot  be  a  rent-service  and  must  be  either  a  rent- 
seek  or  rent-charge. 

By  the  Statute  of  Uses  (27  Hen.  VIII.  c.  10),  s.  8,  a  power 
of  distress  is  attached  to  rent-charges  limited  to  uses  or  created 
under  that  statute. 

By  4  Geo.  11.  c.  28,  the  like  remedy  by  distress  is  given  in 
cases  of  rent-seek,  rents  of  assize,  and  chief  rents,  as  in  the  case 
of  rent  reserved  upon  lease. 

By  the  Conveyancing  and  Law  of  Property  Act,  1881  (44 
&  45  Vict.  c.  41),  s.  44,  a  power  to  distrain  is  given  to  a  person 
entitled  to  receive  out  of  any  land,  or  out  of  the  income  of  any 
land,  any  annual  sum  payable  half-yearly  or  otherwise,  whether 
charged  on  the  land  or  the  income  of  the  land,  and  whether  by 
way  of  rent-charge  or  otherwise,  not  being  rent  incident  to  a 
reversion. 

The  Agricultural  Holdings  (England)  Act,  1883  (46  &  47 
Vict.  c.  61),  s.  44,  limits  the  right  of  distress  to  one  year's 


(ft)  See  Stephen's  Commentaries  (6th  ed.),  toI.  1,  pp.  682  H  uq^ 
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arrears,  instead  of  six  years',  in  respect  of  a  holding  to  which 
the  Act  applies. 

At  common  law  a  reversion  is  necessary  to  found  the  Reversion 

necessary  to 

remedy  by  distress.  found  remedy 

An  miderlease  exceeding  the  original  term  deprives  the  Jf  ,**!"** 

underlessor  of  the  remedy  by  distress  for  want  of  a  reversion,  exceeding 

and  this  defect  is  not  remedied  by  the  underlessor  acquiring  deMi^*^"^ 

a  reversionary  lease  commencing  from  the  determination  of  underieMor 

the  original  lease,  since  a  reversionary  lease  merely  creates  by  distress. 

an  interesse  teimini  until  entry  thereunder  and  does  not  enlarge  ^'^l^n^r^!?^ 

the  term  of  the  original  lease  (o).  by  rever- 

If  the  rent  be  reserved  for  years,  and  be  severed  from  the  ^^^  severed 

reversion,  it  may  then  go  to  the  executor  or  administrator,  f«>m  rever- 

,  sion  may  go 

although  the  reversion  goes  to  the  heir.   Thus  if  a  man,  seised  to  personal 
of  land  in  fee,  makes  a  lease  for  years,  reserving  rent,  and  tiv^^^*^ 
afterwards  devises  the  rent  to  a  stranger  and  dies,  and  the 
stranger  is  seised  of  the  rent  and  dies,  his  executors  shall  have 
the  rent  and  not  his  heirs  {p). 

Though  the  whole  rent  which  accrues  after  the  death  of  the  Arrearages 
lessor  should  go  with  the  reversion  to  the  heir,  yet  the  arrear-  part  of 
ages  of  rent,  which  became  payable  in  his  lifetime,  will  go  to  ^^^^  * 
the  lessor's  personal  representative  as  part  of  his  personal  estate, 
estate  (g). 

At  common  law  the  executors  or  administrators  of  tenants  Personal 
in  fee  simple,  tenants  in  fee  tail,  and  tenants  for  lives  of  rents,  tives  of 
services,  rent-charges,  rent-seeks,  and    fee   farms    had    no  ^^^^jn 
remedy  to  recover    arrearages  of    such    rents,  for  remedy  fee  simple, 
whereof  the  stat.  82  Hen.  YIII.  c.  87,  s.  1,  enacted  that  such  for  lives  of 

ifTits  ii&ve  DV 

executors  and  administrators  should  have  an  action  of  debt  for  32  Hen.  viii. 
all   such   arrearages  against  the  tenant  in  arrear  and  his  remedy°by^^ 
executors  and  administrators,  and  empowered  them  to  distrain  action  of 

debt  and 

for  the  arrearages  so  long  as  the  lands  charged  with  the  distress  to 
payment  continued  in  the  seisin  or  possession  of  the  tenant  a^^rages. 
in  arrear  or  of  any  other  person  claiming  only  by  and  from 
the  same  tenant  by  purchase,  gift  or  descent  (r). 

{0)  Lewis  V.  Baker,  [1905]  1  Ch.  46.  (q)  Ibid,,  631. 

(^p)  Williams  (10th  ed.)  631.  (r)  Ibid.,  631,632. 

T  2 
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Statute  only  The  statute  applies  only  to  cases  in  which  the  owner  of  the 

liDDlics  where 

owner  of  rent,  if  he  had  lived,  might  have  distrained ;  and  therefore,  if 
ffyed  could  ^^^  ^^^^  ^^  ^  arrear,  and  the  owner  grants  away  his  interest 
have  dis-         ^nd  dies,  his  executors  or  administrators  have  no  remedy  for 

trained ;  "^ 

these  arrearages  (s). 

and  80  long  The  statute  gives  the  power  of  distress  upon  the  lands  out 

oontinu^n    ^^  which  the  rent  is  reserved,  so  long  as  they  continue  in  the 

fK«nwhom°^   hands  of  him  from  t^hom  the  rent  is  due,  or  of  any  person 

rent  is  due  or  representing  or  claiming  title  through  or  under    him,   by 

claiming         purchase,  gift,  or  descent,  ad  infinitum :   but  they  cannot  be 

t  rough  him.   (jigtrained  upon  for  such  rent,  if  they  be  in  the  hands  of  one 

claiming  paramount  to  him.    Therefore,  if  the  lord  enter  upon 

the  grantor  for  an  escheat,  the  land  shall  not  be  distrained 

upon  for  arrears  of  rent.     So  where  a  man  makes  a  lease  for 

life,  rendering  rent,  remainder  for  life,  remainder  in  fee,  and 

after  the  accruing  of  rent  from  the  first  tenant  for  life,  the 

lord  dies  and  then  the  tenant  for  life  dies,  the  executors  cannot 

distrain  upon  the  remainderman ;  because  he  claims  not  by  or 

from  the  tenant  for  life.    And  if  tenant  in  tail  grant  a  rent  for 

life,  and  die,  the  executor  of  the  grantee  cannot  distrain  upon 

the  issue  in  tail,  who  comes  in  under  the  original  gift  in  tail, 

and  not  under  the  grantor  of  the  rent  (t).   But  if  a  man  seised 

in  fee  gi*ants  a  rent-charge  to  A.  for  the  life  of  B.,  and  the  land 

is  subsequently  settled  on  G.  for  life,  with  remainder  to  D.  in 

fee,  if  then  B.  dies,  and  afterwards  G.  dies,  A.  may,  by  the 

statute,  distrain  D.  in  remainder  for  all  arrears  in  the  life  of 

G.  (tt). 

Rent  reserved        ^^  ^  person  seised  in  fee  of  land  demised  it  for  years^ 

vLre^as^not  ^^^s^^ving  rent,  and  died,  his  executor  or  administrator  could 

within  the       not,  under  this  statute,  distrain  for  arrears  of  rent  accrued  in 

his  lifetime,  since  the  deceased  was  not  tenant  in  fee  simple, 
or  tenant  at  all,  of  the  rent  or  within  the  meaning  of  the 
statute  (x). 

(«)  WiUiams  (10th  ed.)  696.  &.  Ad.  849 ;  and  see  Jones  r,  Jones, 
(0  Ilnd.  697.  (1882)  3  B.  &  Ad.  967,  where  Ld. 
(u)  Eldrich's  Case,  (1603)  6  Rep.  Tenterden,  C.J.,  approves  the  state- 
US  a.  ment  of  the  law  on  this  subject  as 
(x)  Prescott  r.  Boncher,  (1832)  8  B.  contained  in  Williams  on  Kxecaton. 
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But  by  Stat.  3  &  4  Will.  IV.  c.  42,  s.  87,  it  was  enacted.  Effect  of 

8  &4  Will.  IV, 

'*  that  it  shall  be  lawful  for  the  executors  or  administrators  of  c.  42,  a.  37, 
any  lessor  or  landlord  to  distrain  upon  the  lands  demised  for  ^ntativS^f 
any  term,  or  at  will,  for  the  arrearages  of  rent  due  to  such  deceased 

•^  '  ^    '  ^         °  lessor  power 

lessor  or  landlord  in  his  lifetime  in  like  manner  as  such  lessor  to  distrain. 
or  landlord  might  have  done  in  his  lifetime."  And  s.  88 
provides,  **  that  such  arrearages  may  be  distrained  for  after 
the  end  or  determination  of  such  term  or  lease  at  will,  in  the 
same  manner  as  if  such  term  or  lease  had  not  been  ended  or 
determined  ;  provided  that  such  distress  be  made  within  the 
space  of  six  calendar  months  after  the  determination  of  such 
term  or  lease,  and  during  the  continuance  of  the  possession  of 
the  tenant  from  whom  such  arrears  became  due." 

The  Land  Transfer  Act,  1897,  would  seem  now  to  super-  Effect  of 
sede  this  statute  where  the  arrears  and  the  immediate  reversion  j^  is^?^  ^ 
both  vest  in  the  persona}  representative. 

Action   of    debt  was   at   common  law  incident  to  rent  Action  of 

J  1  -  ,  V  debt  for  rent 

reserved  upon  leases  for  years  (y).  under  leases 

for  years. 

(5)    Of  Apportionment  of  Acciming  Rent  and  other  Periodical 

Payments. 

With  regard  to  accruing   rents,  generally  speaking    at  At  common 
common  law  there  was  no  apportionment  in  favour  of  the  ttonmenf ^r' 
executor  or  administrator  of  the  deceased  tenant  for  life  as  acc"i»ngrent. 
against  the  heir  or  remainderman.    In  the  case  of  a  rent  con- 
tinuing after  the  death  of  the  testator,  the  whole  rent  passed 
with  the  reversion  to  the  remainderman  or  heir,  and  in  the 
case  of  rents  reserved  on  leases  determining  on  the  death  of 
the  person  making  them,  or  on  the  death  of  the* tenant  pur 
autre  vie,  the  rent  was  lost  altogether  (2). 

The  Apportionment  Act,  1870  (88  &  84  Vict.  c.  85),  now  Apportion- 
provides  as  follows : —  J^70^   ^^' 

Sect.  2.  "  From  and  after  the  passing  of  this  Act,  all  rents,  Rents,  etc., 
annuities,  dividends,  and  other  periodical  payments  in  the  sideredas 
nature  of  income  (whether  reserved  or  made  payable  under  ^J^i^^^ 

and  appor- 
(y)  oce  Prescott  v.  Boucher,  uhi  tup.  (z)  See  Williams  (10th  ed.)  632.  "      tionable 

at  p.  866.  accordinglj. 
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Apportioned 
part,  when 
recoverable. 


Entire  rent  to 
be  recovered 
by  heir  or 
other  person 
entitled  as  if 
there  had 
been  no  ap- 
portionment, 
and  appor- 
tioned part 
recoverable 
from  him. 


an  instrament  in  writing  or  otherwise,  shall,  like  interest  on 
money  lent,  be  considered  as  accruing  from  day  to  day,  and 
shall  be  apportionable  in  respect  of  time  accordingly.*' 

Sect.  8.  ''  The  apportioned  part  of  any  such  rent,  annuity, 
dividend,  or  other  payment  shall  be  payable  or  recoverable  in 
the  case  of  a  continuing  rent,  annuity,  or  other  such  payment 
when  the  entire  portion  of  which  such  apportioned  part  shall 
form  part  shall  become  due  and  payable,  and  not  before,  and 
in  the  case  of  a  rent,  annuity,  or  other  such  payment  deter- 
mined by  re-entry,  death,  or  otherwise  when  the  next  entire 
portion  of  the  same  would  have  been  payable  if  the  same  had 
not  so  determined,  and  not  before." 

Sect.  4.  ''  All  persons  and  their  respective  heirs,  executors, 
administrators,  and  assigns,  and  also  the  executors,  adminis- 
trators, and  assigns  respectively  of  persons  whose  interests 
determine  with  their  own  deaths,  shall  have  such  or  the  same 
remedies  at  law  and  in  equity  for  recovering  such  apportioned 
parts  as  aforesaid  when  payable  (allowing  proportionate  parts 
of  all  just  allowances)  as  they  respectively  would  have  had 
for  recovering  such  entire  portions  as  aforesaid  if  entitled 
thereto  respectively  ;  provided  that  persons  liable  to  pay  rents 
reserved  out  of  or  charged  on  lands  or  other  hereditaments  of 
any  tenure,  and  the  same  lands  or  other  hereditaments,  shall 
not  be  resorted  to  for  any  such  apportioned  part  forming  part 
of  an  entire  or  continuing  rent  as  aforesaid  specifically,  but 
the  entire  or  continuing  rent,  including  such  apportioned  part, 
shall  be  recovered  and  received  by  the  heir  or  other  person 
who,  if  the  rent  had  not  been  apportionable  under  this  Act, 
or  otherwise,  would  have  been  entitled  to  such  entire  or 
continuing  rent,  and  such  apportioned  part  shall  be  recover- 
able from  such  heir  or  other  person  by  the  executors  or  other 
parties  entitled  under  this  Act  to  the  same  by  action  at  law  or 
suit  in  equity." 

Sect.  5.  ''  In  the  construction  of  this  Act — 

**  The  word  *  rents '  includes  rent  service,  rent  charge,  and 
rent-seek,  and  also  tithes  and  all  periodical  payments  or 
renderings  in  lieu  of  or  in  the  nature  of  rent  or  tithe. 
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'*  The  word  *  annuities  '  includes  salaries  and  pensions. 

"  The  word  '  dividends '  includes  (besides  dividends  strictly 
so  called)  all  payments  made  by  the  name  of  dividend,  bonus, 
or  otherwise  out  of  the  revenue  of  trading  or  other  public 
companies,  divisible  between  all  or  any  of  the  members  of 
such  respective  companies,  whether  such  payments  shall  be 
usually  made  or  declared  at  any  fixed  times  or  otherwise ;  and 
all  such  divisible  revenue  shall,  for  the  purposes  of  this  Act, 
be  deemed  to  have  accrued  by  equal  daily  increment  during 
and  within  the  period  for  or  in  respect  of  which  the  payment 
of  the  same  revenue  shall  be  declared  or  expressed  to  be 
made,  but  the  said  word  'dividend'  does  not  include  payments 
in  the  nature  of  a  return  or  reimbursement  of  capital." 

Sect.  6.  ''Nothing  in  this  Act  contained  shall  render 
apportionable  any  annual  sums  made  payable  in  policies  of 
assurance  of  any  description." 

Sect.  7.  ''  The  provisions  of  this  Act  shall  not  extend  to 
any  case  in  which  it  is  or  shall  be  expressly  stipulated  that  no 
apportionment  shall  take  place." 

The  Act  applies  to  specific  devises,  and  the  rent  being  Act  applies 
apportioned  as  on  the  day  of  the  testator's  death,  the  appor-  deyises ; 
tioned  part  will  fall  into  the  residuary  personal  estate  (a). 
The  income  arising  from  personalty  specifically  bequeathed  is  also  to  specific 
also  apportionable  as  between  the  specific  legatee  and  the  ^"^ 
residuary  legatee  (&). 

Where  a  fund  is  invested  by  trustees  in  stock  on  which  a  Act  does  not 
dividend  is  accruing,  the  Apportionment  Act  does  not  apply  to  purchases 
the  dividend  when  received,  but  the  tenant  for  life  is  entitled  JJJ^t^^f^^ 
to  the  whole  dividend  (c) ;  nor  does  the  Act  apply  to  a  sale  of  investments 
stock    **cum    dividend,"    although    the    purchase-money    is  dend; 
thereby  augmented  (d). 

The  Act  only  applies  to  sums  which  are  accruing  but  have  nor  to  rent 
not  accrued  due  at  the  time  when  the  apportionment  is  said  ^yanoe.^'^ 

(a)  Haslock  r.  Pedley,  (1874)  L.  R.  (r)  Be  CUrke,  (1881)  18  C.  D.  160. 
19  Eq.  271.  (rf)  Bulkeley  v,  Stephens,  [1896]  2 

(b)  Pollock  V.  PoUock,  (1874)  L.  B.  Ch.  241. 
18  Eq.  329. 
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to  be  required,  and  therefore  the  Act  does  not  apply  to  rent 
payable  in  advance  (e). 

The  words  ''trading  or  other  public  companies"  in  &  6 
of  the  Act  include  any  public  company,  but  not  a  private 
partnership  (/)•  Any  company  registered  under  the  Com- 
panies Act,  1862,  is  a  public  company  within  the  meaning  of 
that  expression  in  the  Apportionment  Act  ((/)•  So  also  is  a 
life  assurance  society,  unincorporated  but  established  by  a 
deed  of  settlement  (A). 

The  words  "other  periodical  payments"  in  s.  2  of  the 
Act  refer  to  payments  which  are  made  periodically,  recurring 
at  fixed  times,  not  at  variable  periods,  nor  in  the  exercise  of 
the  discretion  of  one  or  more  individuals,  but  from  some 
antecedent  obligation ;  and  further,  they  must  be  in  the  nature 
of  income,  that  is,  coming  in  from  some  kind  of  investment, 
as  in  other  cases  with  which  the  Act  deals.  Consequently  the 
words  have  no  application  to  profits  arising  from  a  private 
trading  partnership  (t),  or  from  the  carrying  on  by  trustees  of 
the  testator's  own  business  (k). 

The  word  ''dividends"  in  s.  2  of  the  Act  includes  pay- 
ments by  way  of  bonus  or  surplus  profits  to  the  shareholders 
of  a  public  company,  even  though  such  payments  may  be 
only  occasional,  and  not  strictly  periodical,  and  are  apportion- 
able  under  the  Act  (0*  With  regard  to  whether  a  bonus  so 
declared  should  be  treated  as  income  apportionable  or  as 
capital,  the  general  principle  applicable  is  thus  stated  in 
Bimch  V.  Sprovle  (m) : — "  When  a  testator  or  settlor  directs  or 
permits  the  subject  of  his  disposition  to  remain  as  shares  or 
stock  in  a  company  which  has  the  power  either  of  distributing 
its  profits  as  dividends,  or  of  converting  them  into  capital, 
and  the  company  validly  exercises  this  power,  such  exercise  of 


(«)  Ellis  r.  Rowbotham,  [1900]  1  Q. 
B.  740. 

(/)  Jones  V.  Ogle,  (1872)  L.  R.  8 
Ch.  192 ;  Re  Griffith,  (1879)  12  C.  D. 
656. 

0/)  iZ^Lysaght,  [1898]  1  Ch.  116, 
122. 


(A)  i?^  Griffith,  ubi  gup, 

(t)  Jones  r.  Ogle,  uhi  mp. 

(ft)  lie  Cox's  Trusts,  (1878)  9  C.  D. 
169. 

(0  lie  Griffith,  ubi  tup, 

(m)  (1886)  29  C.  D.  635,  663,  and 
see  12  App.  Gas.  385,  397. 
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its  power  is  binding  on  all  persons  interested  under  him,  the 
testator  or  settlor,  in  the  shares,  and  consequently  what  is 
-paiA  by  the  company  as  dividend  goes  to  the  tenant  for  life, 
and  what  is  paid  by  the  company  to  the  shareholders  as 
capital,  or  appropriated  as  an  increase  of  the  capital  stock  in 
the  concern,  enures  to  the  benefit  of  all  who  are  interested  in 
the  capital.  In  a  word,  what  the  company  says  is  income, 
shall  be  income,  and  what  it  says  is  capital,  shall  be  capital/' 
It  was  further  laid  down  by  the  House  of  Lords  in  the  same 
case  that  in  considering  whether  a  company  has  distributed 
its  accumulated  profits  as  dividends,  or  converted  them  into 
capital,  regard  must  be  paid  both  to  the  form  and  the  substance 
of  the  transaction  (n). 

Articles  of  association  of  a  company,  though  binding  the 
shareholders,  merely  define  and  state  the  legal  position  as 
between  them  and  the  company,  and  a  shareholder  can  deal 
with  the  dividends  on  his  shares  and  effect  or  prevent  appor- 
tionment notwithstanding  the  articles.  Such  articles,  there- 
fore, cannot  amount  to  an  express  stipulation  against 
apportionment  within  the  meaning  of  s.  7  of  the  Act  (o). 

With  regard  to  payments  such  as  fines  on  admittance  to  Act  does  not 

^  *^  *'  ftpply  to  hnes, 

copyhold  property,  and  reliefs  or  heriots  payable  on  death  or  reliefs,  or 
alienation  of  a  tenant  of  a  manor,  if  such  payments  became 
due  before  the  death  of  the  lord,  they  pass  as  fruit  fallen  as 
his  personal  estate,  and  do  not  go  with  the  inheritance  (p). 

• 

(6)  Copyright. 

The  law  relating  to  copyright  in  the  deceased's  interest  in 
literary  property,  dramatic  and  musical  compositions,  and 
works  of  art,  is  regulated  by  the  various  Copyright  Acts  {q). 

The  duration  of  copyright  in  books  is  for  a  term  of  forty-  Duration  of  -. 

in  boolcs  * 

two  years  from  the  first  publication,  or  for  the  natural  life  of  ' 

(»)  See  also  per  Stirling,  J.,  in  Re  (^)  See   Copinger^s  Law  of   Copj- 

Malam,  [1894]  3  Ch.  578,  585.  right    (4th    ed.)    (1904),    and    also 

00  B^  Oppenheimer,  [1907]  1  Ch.  Scmtton     (1903),   and    Macgillivray 

h99.  (1902),  on  the  same  sabject. 

(i/)  See  Williams  (10th  ed.)  636. 
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the  author  and  a  farther  term  of  seven  years  from  his  death, 
^rhichever  is  the  longer ;  and  in  case  of  a  book  published  after 
the  death  of  the  author,  the  copyright  endures  for  the  term  of 
forty-two  years  from  the  first  publication  thereof,  and  is  the 
property  of  the  proprietor  of  the  author's  manuscript  (r). 

The  sole  liberty  of  representing  or  performing,  or  causing 
or  permitting  to  be  represented  or  performed,  any  dramatic 
piece  or  musical  composition  is  the  property  of  the  author 
thereof  and  his  assigns,  and  endures  for  the  term  provided  by 
the  Act  for  the  duration  of  copyright  in  books  (s). 

The  duration  of  copyright  in  engravings  and  prints  is  for 
a  term  of  twenty-eight  years  from  the  first  publication  (t),  and 
in  paintings,  drawings  and  photographs  for  the  life  of  the 
author  and  seven  years  after  his  death  {u).   . 

The  property  of  an  author  in  an  unpublished  work,  inde- 
pendent of  the  statute  (x),  as  well  as  in  statutory  copyright  (;/), 
is  personal  property,  and  vests  in  his  personal  representative, 
who  has  the  right  to  publish  (^),  and  also  the  right  to  restrain 
others  from  publishing  without  his  consent  (a). 

Where  an  author  agreed  with  a  bookseller  for  publication 
of  a  work  of  science  at  a  price  according  to  a  certain  rate  per 
sheet,  payable  by  instalments  as  the  work  was  published,  and 
died  after  publication  of  one  volume,  constituting  in  itself  a 
complete  part,  it  was  held  that  his  representatives  were 
entitled  to  the  price  of  the  finished  portion  according  to  the 
stipulated  rate  (6). 

With  regard  to  proprietorship  of  copyright  in  letters,  it  is 
clear  that  at  common  law  the  property  in  the  paper  with  the 
writing  upon  it — the  actual  physical  thing,  and  nothing  more 
— is  in  the  person  to  whom  the  letter  is  sent,  but  the  writer  of 


(r)  5  &  6  Vict.  c.  46,  s.  3. 

(*)  Sect.  20. 

(0  7  Geo.  III.  c.  38. 

(«)  25  &  26  Vict.  c.  68,  s.  1. 

(x)  Southey  r.  Sberwood,  (1817)  2 
Mer.  435. 

(y)  Burnett  r.  Ghetwood,  (1720)  2 
Mer.  441,  n. 

(r)  Dodsley  r.   McFarquhar,  Mor. 


Diet,  of  Dec.,  p.  8308,  App.  pt.  1. 

(a)  Burnett  v.  Chetwood,  nbi  4ujf. 
Thompson  r.   Stanhope,  (1774)  Amb. 
737. 

{b)  Constable  k  Ck>.  r.  Bobinson's 
Trustees,  Mor.  Diet,  of  Dec.,  vol.  11, 
App.  12.  As  to  the  personal  nature  of 
agreements  between  authors  and  pub- 
lishers, see  antey  p.  264. 
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the  letter,  notwithstanding  that  he  has  sent  it  to  somebody 
else,  and  that  that  person  has  a  right  to  the  physical  thing, 
retains  that  peculiar  right  of  property  which  entitles  him  and 
his  legal  personal  representatives  to  prevent  its  publication  by 
others.  Under  the  Copyright  Act,  1842  (6  &  6  Vict.  c.  45), 
book  includes  a  letter,  and  by  s.  8  the  copyright  in  a  book 
which  is  first  published  in  the  lifetime  of  its  author  shall  be 
the  property  of  such  author  and  his  assigns  for  the  period 
mentioned  in  the  section,  but  the  copyright  in  every  book 
published  after  the  death  of  its  author,  for  the  period  in  the 
section  mentioned,  shall  be  the  property  of  the  proprietor  of 
the  author's  manuscript,  which  in  the  case  of  a  letter  is  the 
proprietor  of  the  letter  itself,  i.e.,  of  the  paper  and  the 
writing  upon  it(c). 

There  is  no  warrant  for  extending  the  proprietary  right  to 
prohibit  publication,  and,  so  far  as  there  is  no  rule  of  law  of 
general  application  or  created  by  special  circumstances  to 
prevent  that  result,  the  possession  of  a  letter  ought  to  be 
treated  as  conferring  all  the  rights  usually  incident  to 
property.  But  a  mere  authority  to  write  a  biography  is  not 
an  authority  to  publish  letters  procured  for  the  purpose,  or 
any  extracts  therefrom,  or  paraphrases  thereof,  or  to  do  more 
than  use  the  information  contained  in  the  letters  (d). 

(7)  Patent  Rights^  Trade  Marks  and  Designs. 

An  inventor  has  no  property  in  his  invention,  but  he  has  inyentor  has 

such  an  interest  in  an  invention,  for  which  he  intends  to  take  j^h^jjf/*'^ 

out  a  patent,  as  to  be  able  to  make  and  enforce  an  agreement  ^entioa. 
concerning  it  (e). 

Except  in  the  case  of  convention  applications  under  s.  91  of  True  and 

7  Edw.  VII.  c.  29,  the  true  and  first  inventor,  or  his  legal  ^i^^^^! 

representative,  must   be  a  grantee  of  letters  patent  for  an  Ben<»tivee 

,  may  obtain 

invention,  for,  in  virtue  of  the   Statute  of  Monopolies  and  grant  of 
7  Edw.  VII.  c.  29,  s.  48,  the  Crown  has  otherwise  no  authority 

(c)  MacmiUan  &  Co.  v.  Dent,  [1906]      577. 
1  Ch.  101,  aff.  [1907]  I  Ch.  107.  (e)  Frost's  Patent  Law  and  Practice 

{dT)  Philip  r.  Pennell,  [1907]  2  Ch.       (3id  ed.)  (1906)  vol.  2,  pp.  101,  106. 
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Other  persons  to  make  the  grant.    But  a  patent  granted  to  several  persons 

Uftv  l)C  ioined 

in  grant  jointly  is  not  invalid  because  some  or  one  of  them  only  are  or 
is  the  true  and  first  inventors  or  inventor,  or  legal  representa- 
tive of  such.  It  is  thus  competent  to  an  executor  or  admini- 
strator to  apply  for  a  patent  for  the  invention  of  the  deceased 
testator  or  intestate,  and  to  give  an  interest  in  it  from  the 
beginning  to  a  third  party  by  joining  him  in  the  application 
for  the  grant  (/). 

By  the  Patents  and  Designs  Act,  1907  (7  Edw.  VII.  c.29), 
8.  17,  the  duration  of  every  patent  is  limited  to  fourteen  years, 
but  under  s.  18  the  Court  may  extend  the  term  for  a  further 
period  not  exceeding  seven,  or,  in  exceptional  cases,  fourteen 
years. 

By  s.  87,  where  a  patent  is  granted  to  two  or  more  persons 
jointly,  unless  otherwise  specified  in  the  patent,  they  are  to 
be  treated  for  the  purpose  of  the  devolution  of  the  legal  interest 
therein  as  joint  tenants,  and,  if  any  such  person  dies,  his 
beneficial  interest  in  the  patent  devolves  on  his  personal 
representative  as  part  of  his  personal  estate. 

By  s.  48,  if  a  person  claiming  to  be  inventor  dies  without 
making  an  application  for  a  patent  for  the  invention,  applica- 
tion may  be  made  by,  and  a  patent  for  the  invention  granted 
to,  his  legal  representative,  on  his  making  a  declaration  that 
he  believes  the  deceased  person  he  represents  to  be  the  true 
and  first  inventor  of  the  invention. 

By  8.  71,  where  a  person  becomes  entitled  by  assignment, 
transmission,  or  other  operation  of  law  to  a  patent,  the  comp- 
troller shall,  on  request  and  on  proof  of  title  to  his  satisfac- 
tion, register  him  as  the  proprietor;  and  any  equities  in 
respect  of  the  patent  may  be  enforced  in  like  manner  as  in 
respect  of  any  other  personal  property. 

A  trade  mark  can  only  be  registered  in  respect  of  particular 
goods  or  classes  of  goods  {g),  and  when  registered  it  can  only 
be  assigned  and  transmitted  in  connection  with  the  goodwill 
of  the  business  concerned  in  the  goods  for  which  it  has  been 


E£fect  of 
registration 
of  a  trade 
mark. 


(/)  Ibid.,  vol.  1,  p.  4. 

(^)  Trade  Marks  Act,  1905  (5  Edw. 


VII.  c.  16),  s.  8. 
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registered,  and  is  determinable  with  that  goodwill  (h).    It  is 

the  registration  of  a  person  as  proprietor  of  a  trade  mark 

which  gives  the  exclusive  right  to  the  use  of  it(t),  and  except 

in  the  case  of  a  trade  mark  in  use  before  the  18th  August,  1875, 

and  which  has  been  refused  registration  under  the  Act  of  1905, 

no  person  is  entitled  to  institute  any  proceeding  to  prevent,  or 

to  recover  damages  for  infringement  of  an  unregistered  trade 

mark  (k). 

Copyright  in  a  design  applicable  to  any  article  of  manufac-  Effect  of 

ture  may  be  obtained  by  registration  under  the  Patents  and  ^\rade^'^ 

Designs  Act,  1907,  during  five  years  from  the  date  of  registra-  ^®®^^- 

tion,  with  power  for  the  comptroller  to  extend  the  period  for 

a  second  period  of  five  years  from  the  expiration  of  the  original 

period. 

(8)  On  Death  of  Corporation  Sole, 

In  the  case  of  a  corporation  sole,  as  a  bishop,  parson,  vicar,  choses  in 

a  chose  in  action  on  his  death  will  pass  to  his  legal  personal  corporation 

representative  and  not  to  his  successor.    But  a  chose  in  action  J^g^i^JJf  ^j. 

may  go  in  succession  to  a  corporation  sole  by  custom,  e.g.,  sonai  repre- 

Gcntative 

bonds  taken  by  the  Chamberlain  of  London  for  the  benefit  of  Except  by 
the  orphanage  fund  ;  also  by  charter,  e.g.,  penalties  recovered  custom, 

.  •'     *  charter,  or 

by  the  President  of  the  College  of  Physicians  (t) ;  also  by  statute, 
statute,  as  in  the  case  of  the  Public  Trustee. 

Sect.  2. — Of  Rights  accrued  after  the  Death  of  the 

Testator  or  Intestate. 

Where  the  cause  of  action  accrued  in  the  lifetime  of  the  The  character 
deceased  the  action  must  be  brought  by  his  legal  personal  p^^enuiti7e 
representative  in  his  representative  capacity  (w).    But  where  should  sue. 
the  cause  of  action  accrued  after  the  death  of  the  deceased,  his 
representative  has  in  some  cases  an  option  either  to  sue  in  his 
representative  capacity  or  in  his  individual  capacity. 

Inasmuch  as  the  property  of  personal  chattels  draws  to  it  For  damage 
the  possession,  so  that  the  owner  may  bring  either  trespass  representa- 

tive  may  sue 
(A)  Trade  Marks  Act,  1905  C5  Edw.  (ft)  Ibid,,  s.  42.  in  his  own 

VII.  c.  16),  8.  22.  (I)  Williams  (10th  ed.)  637.  ^™e- 

(0  Ibid.,  s.  39.  (m)  Ibid,,  1617. 
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or  trover  at  his  election  against  any  stranger  who  takes  them 
away,  and  since  the  executor  or  administrator  is  in  point  of 
law  the  owner  of  the  goods  which  belonged  to  his  testator  or 
intestate,  whether  in  actual  possession  of  them  or  not  before 
the  tort  committed,  he  may  declare,  as  any  other  person  may, 
upon  his  own  property  when  wrongfully  damaged  by  another  (ii). 

The  right  of  the  personal  representative  to  sue  in  that 
character  must  depend  on  whether  the  money  he  sues  for 
would  be  assets  when  recovered.  The  difficulties  arise  where 
the  executor  or  administrator  is  also  beneficially  interested  as 
legatee  or  next-of-kin,  since,  as  soon  as  he  has  assented  to  take, 
the  benefit  would  be  no  longer  assets ;  and  again  where  the 
question  is  in  what  character  a  business  is  being  carried  on 
by  him  (o). 

Where  a  contract  was  entered  into  with  the  administrator, 
as  administrator,  and  he  dies,  since  the  proceeds  of  the  action 
on  the  contract  when  recovered  would  be  assets  of  the  original 
intestate  the  administrator  de  bonis  non  is  the  proper  person 
to  sue,  and  should  declare  as  such,  and  any  other  declaration 
would  be  incorrect  (p) . 

Although  an  executor  or  administrator  has  the  option  to 
sue  in  his  representative  character  on  contracts  made  with 
himself,  where  the  money  when  recovered  would  be  assets  of 
the  testator  or  intestate,  yet  if  there  are  two  or  more  repre- 
sentatives a  contract  entered  into  by  one  of  them  alone  (unless 
he  contracted  on  account  of  himself  and  the  others  or  gener- 
ally on  account  of  the  estate)  cannot  be  enforced  by  the  others, 
notwithstanding  that  the  money  when  recovered  would  be 
assets,  since  that  circumstance  cannot  alter  the  contract 
itself  {cj). 

Whether  a  personal  representative  may  sue  or  be  sued  in 
that  character  or  not  is  important  as  affecting  the  right  to  set- 
off and  counter-claim  (r). 


(n)  Williams  (10th  ed.)  659. 

{o)  Abbott  r.  Parfitt,  (1871)  L.  R. 
6  Q.  6.  346,  350. 

ip)  Moseley  r.  Rendell,  (1871)  L.  R. 
6  Q.  B.  338. 


(ji)  Heath  r.  Chilton,  (1844)  12  M. 
&  W.  632. 

(r)  Clark  r.  Hoagham,  (1823)  2  B. 
&  Cr.  149, 155. 
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When  a  personal  representative  discovers  that  he  has  in  Money 
his  representative  character  committed  a  devastavit  by  paying  p^^  fwaj 
that  which  he  ought  not  to  have  paid,  he  ought  to  sue  in  the  J^jJ^i^^  in 
same  character  to  recover  it  again,  since  the  money  when  representa- 

,  tive  capacity. 

recovered  will  contmue  assets,  and  if  the  action  were  brought 
in  his  individual  character  the  demand  might  be  subject  to  a 
set-off,  or  when  recovered  liable  to  his  debts. 

Ord.  18,  r.  6,  of  the  R.  S.  C.  provides  that  claims  by  or  Ord.  18,  r.  6. 
against  an  executor  or  administrator  as  such  may  be  joined 
with  claims  by  or  against  him  personally,  provided  the  last 
mentioned  claims  are  alleged  to  arise  with  reference  to  the 
estate  in  respect  of  which  the  plaintiff  or  defendant  sues  or  is 
sued  as  executor  or  administrator. 

Ord.  8,  r.  4,  provides  that  if  a  person  sues  or  is  sued  in  a  Ord.  3,  r.  4. 
representative  capacity  the  indorsement  of  the  writ  shall  show 
in  what  capacity  he  sues  or  is  sued. 

In  many  cases  an  action  on  which  the  deceased  himself  Bight  of 
could  not  have  sued  may  accrue  to  the  executor  or  admini-  ^iue  after 
strator  in  his  own  time  upon  a  contract  made  with  the  testator  ^^^^ ' 
or  intestate  in  his  lifetime  (s).    Likewise  a  right  to  sue,  which  or  in  re- 
never  existed  in  the  testator  or  intestate,  may  accrue  to  the  °^^^  ^^ ' 
executor  or  administrator  by  remainder ;  as  where  a  lease  is 
made  to  B.  for  life,  the  remainder  to  his  executors  for  years, 
or  where  a  lease  for  years  is  bequeathed  by  Will  to  A.  for  life 
and  afterwards  to  B.  who  dies  before  A.,  although  B.  never 
had  the  term  in  him,  yet  it  shall  devolve  on  his  executors,  who 
may  maintain  an  action  in  respect  of  it  (t).     So  a  suit  may  ^^  o°  P^^- 
accrue  in  the  time  of  the  executor  or  administrator  by  reason  a  condition 
of  a  condition  made  to  the  deceased  and  not  performed  until  *^*®^^^^^- 
after  the  death  of  the  testator  or  intestate  {u). 


Sect.   8. — Of  Contingent  and  Executory  Interests, 

Contingent  and  executory  interests,  whether  in  real  or  Contingent 
personal  estate,  are  transmissible  to  the  representative  of  the  fnte^te  are^ 

transmissible 

($)  Williams  (10th  ed.)  666.  (u)  IHd,  Hvm^'^"^ 

(0  Ihid.,  668.  ' 
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party  contingently  entitled,  though  dying  before  the  contin- 
gency upon  which  they  depend  takes  effect  (x).  It  would  seem 
the  only  case  in  which  a  contingent  future  interest  is  not 
transmissible  is  where  the  being  in  existence  when  the  contin- 
gency happens  is  an  essential  part  of  the  description  of  the 
person  who  is  to  take,  as  in  the  case  of  a  gift  to  the  next 
eldest  son  of  Joseph,  who  shall  survive  Henry,  for  his  life, 
with  remainder  to  his  eldest  son  who  shall  also  survive  Henry. 
Under  such  words,  obviously,  surviving  Henry  would  be  an 
essential  part  of  the  description  of  the  legatee,  and  only  the 
eldest  son  who  did  so  survive  would  be  entitled  (y), 

A  mere  expectancy  or  possibility,  a  spes  successionis,  such 
as  the  expectant  or  possible  interest  of  a  person  becoming  the 
heir-at-law  or  next-of-kin  of  a  person  still  living,  not  being  by 
English  law  a  title  to  property  {z),  is  not  transmissible  to  his 
executor  or  administrator  (a).  But  all  future  property,  possi- 
bilities and  expectancies  are  assignable  in  equity  for  value  (6), 
and  the  benefit  of  such  an  assignment  is  transmissible  to  the 
executors  or  administrators  of  the  assignee.  To  make  such 
an  assignment  effective,  notice  of  it  must  be  given,  as 
soon  as  the  fund  comes  into  existence,  to  the  person  having 
control  of  the  fund  (c). 


(j?)  Williams  (10th  ed.)  670. 
(y)  See  per  Kay,  J.,  in  Be  Creswell, 
(1883)  24  C.  D.  102,  107. 

(2)  He  Parsons,  (1890)  46  C.  D.  51. 
(a)  Williams  (10th  ed.)  672  n.  (^) 


(1888). 

(b)  Tailby  r.   Official  ReceiTer,  13 
App.  Cas.  523,  543. 

(c)  Be  DaUas,  [1904]  2  Ch.  385. 


CHAPTER    XX. 

OF   THE    RiaHTS   OF   HUSBAND   AND   WIFfi# 

Sect,  1. — At   Common   Law. 

(1)  i4«  to  leasehold  interests  of  wife. 

The  common  law  gave  the  husband  a  qualified  interest  Righuof 
in  his  wife's  chattels  real  in  possession  during  the  coverture,  common  law. 
The  husband  was  possessed  thereof  in  her  right,  and  was 
entitled  to  receive  the  rents  and  profits  during  the  coverture, 
with  power  during  the  coverture  of  disposing  of  the  property 
otherwise  than  by  his  Will.  If  he  disposed  thereof  by  a  com- 
plete act  in  his  lifetime  her  right  of  survivorship  was  defeated, 
but  if  he  left  them  in  statu  quo,  and  the  wife  survived  him, 
she  was  entitled  to  them,  to  the  exclusion  of  the  husband's 
legal  personal  representative  (a). 

If  he  survived  liis  wife  his  interest  became  complete,  and  if  husband 
he  became  entitled  jure  mariti  to  all  chattels  real  of  the  wife  fnter^t    ^ 
vested  in  possession   during   the  coverture  jure  uxoris  and  became  com- 
undisposed  of  by  him  and  left  in  statu  quo  during  the  cover-  mariti ; 
ture,  and  there  was  no  need  for  him  to  take  out  letters  of  ^^^  ^^^ 

not  take  out 

administration  to  his  wife ;  and  the  rule  was  the  same  as  to  letters  of 
an  equitable  term  {h).  ^Uonf' 

A  reversionary  interest  in  leaseholds  belonging  to  a  wife 
was  assignable  by  the  husband,  if  it  were  of  such  a  nature 
that  it  might  by  possibility  vest  in  the  wife  in  possession 
during  the  coverture.  And  even  though  it  could  not  take 
effect  in  possession  during  the  coverture,  if  the  husband 
survived  his  wife,  in  order  to  entitle  him  to  such  an  interest 
it  was  not  necessary  that  he  should  take  out  administration  to 
her(c). 

(a)  Williams  (10th  ed.)  523.  (d)  Re  Bellamy,  uhi  suj),,  and  cases 

(&)  Ibid. ,  628  ;  Ee  Bellamy,  (1884)      cited  in  the  judgment. 
26  C.  D.  620,  623. 

B.  U 
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The  Will  of  the  husband  cannot  dispose  of  the  chattels 
real  of  the  wife  against  her  surviving  him  ;  for  as  that  does 
not  take  effect  till  after  his  death,  the  law  takes  precedence, 
and  vests  the  term  in  the  wife  immediately  upon  his 
decease  {d). 

To  defeat  the  wife's  claim  on  her  surviving  her  husband, 
the  disposition  by  the  husband  in  his  lifetime  of  his  wife's 
chattels  real  must  be  of  a  description  to  effect  a  complete 
alteration  in  the  nature  of  the  joint  interest  (e). 

If  husband  and  wife  be  ejected  of  a  term  which  he  enjoyed 
in  her  right,  and  he  commences  an  action  of  ejectment  in  his 
own  name,  and  obtains  judgment,  the  recovery  will  change  the 
wife's  property  in  the  term,  and  vest  it  in  the  husband  (/). 

An  award  in  favour  of  the  husband  by  an  arbitrator  in  a 
dispute  between  him  and  a  third  person  is  sufficient  (g). 

So  also  the  acceptance  of  a  new  lease  by  the  husband,  for, 
by  operation  of  law,  the  old  term  is  thereby  surrendered  (g). 

The  husband  may  make  a  partial  disposition  of  his  wife's 
chattels  real ;  for  instance,  if  the  husband  alone  grants  an 
underlease  of  a  portion  of  a  term  belonging  to  his  wife  reserv- 
ing rent,  and  dies,  the  reversion  expectant  on  the  underlease 
belongs  to  the  surviving  wife ;  but,  the  underlease  being  in 
derogation  of  the  wife's  estate,  the  rent  reserved  is  not  incident 
to  the  reversion,  but  passes  to  the  legal  personal  representative 
of  the  husband  (h).  Had  both  husband  and  wife  joined  in  the 
lease,  the  rent  would  have  been  incident  to  the  reversion  and 
belonged  to  the  wife  (i)- 

Bo  with  regard  to  a  mortgage  by  the  husband  of  his  wife's 
chattels  real,  unless  his  intention  to  defeat  her  right  can  be 
collected  from  the  particular  instrument  of  mortgage,  the 
Court  regards  the  instrument  that  nothing  more  was  intended 
than  that  which  was  necessary  to  make  the  estate  a  security  to 
the    mortgagee   for   the   money   advanced ;    and   the  mere 


(d)  WiUiams  (10th  ed.)  524. 
(0  Ibid. 

(^)  Ibid.,  626. 

{h)  Ibid.,  526;  and  see   Preston's 


Abstracts  of  Title,  vol.  I.  p.  344,  and  1 
Roper,  Husband  and  Wife  (2nd  ed.) 
174. 

{%)  Preston's    Abstracts    of    Title, 
vol.  I.,  p.  346. 
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circamstance  that  the  proviso  for  redemption  points,  in  terms, 
to  a  mode  of  conveyance  not  in  conformity  with  the  title,  is 
generally  not  sufficient  to  induce  the  Court  to  depart  from  that 
presumption  (A:).  But  if  in  any  case  the  husband,  after  the 
estate  of  the  mortgagee  has  become  absolute,  pays  the  money, 
and  takes  an  assignment  to  himself,  the  property  will  be 
altered,  and  the  term  will  go  to  the  executors  of  the  husband 
to  the  exclusion  of  the  wife  (2). 

It   would  seem  that,  on    the  principle  that   that  which  E£fectof 
for  a  valuable  consideration  is  agreed  to  be  done  is  considered  agreement 
in  equity  as  actually  performed,  if  the  husband  had  agreed  to  *^^\, 
dispose  of  his  wife's  chattels  real,  as  by  sale,  charge,  or  under-  underieM^ 
lease,  such  agreement  would  be  enforced  against  the  surviving  chattels  real. 
wife  (m),  but  in  the  case  of  the  interest  of  the  husband  in  right 
of  his  wife  in  a  term  of  years  being  equitable,  should  it  be 
necessary  for  the  persons  claiming  in  right  of  her  husband  to 
come  into  equity  to  enforce  performance  of  the  agreement,  the 
person  seeking  equity  must  do  equity,  and  the  Court  will 
recognise  the  wife's  equity  to  a  settlement  (n). 

(2)  As  to  choaes  in  action  of  wife. 

Apart  from  the  Married  Women's  Property  Acts,  1870  and  Rights  of 
1882,  the  law  is  that  choses  in  action  which  are  given  to  the   common  law. 
wife,  either  before  or  after  marriage,  survive  to  her  after  the 
death  of  her  husband,  provided  he  has  not  reduced  them  into 
possession;  but  as  to  those  choses  in    action   which  come  Effect  of 
during  the  coverture,  the  husband  may  bring  an  action  for  recovered  hj 
them  in  his  own  name,  and  that  recovering  in  his  own  name  hu  ^^^e 
is  equal  to  reducing  them  into  possession  (o). 

If  a  husband  be  seised  of  a  rent  service,  rent  charge,  or  Arrearages 
rent  seek,  in  right  of  his  wife,  and  the  rent  be  in  arrear  during 
the  coverture,  and  then  the  husband  dies,  the  wife  shall  have 
the  arrearage  (p). 

(k)  Clark  r.  Burgh,  (1846)  2  CoU.  (4th  ed.)  24. 
221  ;  Pigott  r.  Pigott,  (1867)  L.  R.  4  («)  Ihid. 

Eq.  549.  (o)  Williams  (lOth  ed.)  641. 

(0  Williams  (10th  ed.)  526.  Ip)  Ibid.,  643. 

(m)  Macqueen's  Husband  and  Wife 

V  2 
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If  the  wife  survive  her  husband  rent  in  arrear  reserved  to 
them  jointly  on  an  underlease  of  the  wife's  property  will  at 
the  death  of  the  husband  survive  to  the  wife  by  virtue  of  the 
joint  interest.  But  if  she  were  not  a  party  to  the  derivative 
lease,  or  if  she  were  a  party,  and  the  rent  was  reserved  to  the 
husband  alone,  then,  as  well  the  arrears  as  the  future  rent 
will  belong  to  the  legal  personal  representatives  of  the  hus- 
band (9). 

An  assignment  even  for  valuable  consideration  by  the 
husband  of  a  chose  in  action  of  his  wife,  as  well  present  as 
reversionary,  is  void  as  against  the  wife's  right  by  survivorship 
unless  the  fund  is  reduced  into  possession  in  the  meantime  (r). 
If  the  assignee  during  the  life  of  the  husband  reduces  the 
fund  into  possession  the  wife's  right  by  survivorship  will  be 
barred  («). 

A  mere  intention  by  the  husband  to  reduce  the  wife's 
choses  in  action  into  possession  will  be  insuflScient  to  defeat 
her  right  by  survivorship.  The  acts  to  effect  that  purpose 
must  be  such  as  to  change  the  property  in  them,  or,  in  other 
words,  must  be  something  to  divest  the  wife's  right  and  to 
make  that  of  her  husband  absolute,  such  as  a  judgment 
recovered  in  an  action  commenced  by  him  alone,  or  an  award 
of  execution  upon  a  judgment  recovered  by  him  and  his  wife, 
or  receipt  of  the  money,  or  a  decree  in  equity  for  payment  of 
the  money  to  him  or  to  be  applied  to  his  use  (0- 

It  was  also  held,  prior  to  the  Married  Women's  Property 
Act,  1882,  that  the  receipt  by  an  agent,  approved  by  husband 
and  wife,  of  money  forming  part  of  the  estate  of  an  intestate 
of  which  the  wife  was  administratrix,  the  debts  of  the  intestate 
having  been  paid  and  the  shares  of  the  next-of-kin  being 
immediately  receivable,  amounted  to  a  reduction  into  posses- 
sion by  the  husband  of  the  wife's  distributive  share  of  the 
money  (w). 

(g)  Williams  (10th  ed.)  643. 

(r)  Prole  v.  Soady,  (1868)  L.  R.  3 
Ch.  220 ;  and  see  cases  referred  to  in 
Williams  (10th  ed.)  646,  n.  (y),  also 
Watson's  Comp.  of  Equity  (2nd  ed.), 
p.  S48. 


(0  Allday  v.  Fletcher,  (1857)  1 
De  G.  k  J.  82. 

(0  Williams  (10th  ed.)  646. 

(tt)  Be  Barber,  (1879)  11  C.  D. 
442. 
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The  husband's  receipt  or  possession  of  his  wife's  choses  in  Receipt 
action  must,  however,   be  in  the  character  of  husband  in  n^gt^bein 
order   to  defeat  his   wife's   title   by   survivorship  (a:).    Thus  thatcharao- 
where   a  trustee  and  executor  (who  alone  proved)  married  receipt  as 
one   of    the    residuary    legatees    named   in   the    Will,    his  or  trustee 
possession  of  the  testator's  personal   estate  was  considered  |^|^cient 
as  that  of  trustee  and  executor  only,  and  not  as  husband,  and 
therefore  his  wife's  share  of  the  residue  could  not  be  deemed 
sufficiently  reduced  into  possession  so  as  to  prevent  its  sur- 
viving to  her  upon  his  death  {y).    So  a  transfer  of  stock  to 
the  husband  merely  as  a  trustee  cannot  be  considered  as  a 
reduction  into  possession  so  as  to  entitle  his  representatives  (^). 

The  husband  may  entitle  himself  to  all  his  intended  wife's  HuBband  may 

I       ,    ,  ,     ,  V        .  .  .  . .  1  •  i_    acquire  title 

personal  estate,  whether  in  possession  or  m  action,  or  which  by  contract 
she  may  afterwards  acquire,  by  becoming  a  purchaser  of  it  by  f^J^^^, 
agreement  previously  to  and  in  contemplation  of  the  mar- 
riage (a). 

If  the  husband  survive  his  wife,  on  taking  out  letters  of  if  husband 
administration  to  her  he  will  be  entitled,  as  such  adminis-  v^n  be 
trator,  to  all  her  personal  estate  which  continued  in  action  or  ^^j^!^  ^° 
unrecovered  at  her  death  (b).  administra- 

If  the  husband  should  die  before  he  has  obtained  a  grant  his  wife. 
of  the  administration,  or,  after  having  taken  out  letters,  before 
all  her  property  in  action  has  been  reduced  into  possession, 
such  property  cannot  be  recovered  by  his  representatives,  but 
administration  must  be  taken  out  to  the  wife  for  that  purpose, 
either  generally  or  de  bonis  non,  as  the  case  may  require. 
Such  administrator,  however,  will  be  considered  in  equity  as 
a  trustee  of  what  he  receives  for  the  personal  representatives 
of  the  husband  (c). 

(8)  As  to  cliattels  personal  tn  possession. 

At  law  the  marriage  is  an  absolute  gift  to  the  husband  of  Righu  of 
all  chattels  personal  in  possession  of  the  wife  in  her  own  right,  common  law. 

(x)  Williams  (10th  ed.)  661.  Ves.  413. 

(^)  Baker  r.  Hall,  (1806)  12  Ves.  («)  Williams  (10th  ed.)  653. 

497.  lb)  Ibid.,  654. 

(r)  Wall    r.   Tomlinson,  (^1810)  16  (<?)  Ibid.,  655. 
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whether  the  husband  Rurvive  the  ^ife  or  not  (d) ;  and 
there  is  no  distinction  in  this  respect  between  propei^ty  to 
which  the  wife  is  entitled  in  equity  and  property  to  which  she 
is  entitled  at  law,  except  that  in  the  former  case,  it  being 
subject  to  the  control  of  the  Court  of  Equity,  the  wife  may 
assert  her  equity  for  a  settlement,  but  this  equity  does  not  de- 
pend  upon  any  right  of  property  in  her.  It  ariaee  upon  the 
husband's  legal  right  to  present  possession  ;  the  principle  has 
no  application  to  a  remainder  or  reversion  until  it  falls  into 
possession  {e). 

The  wife's  equity  to  a  settlement  extends  to  all  unsettled 
property  to  which  she  is  entitled,  and  the  amount  to  be  settled 
is  discretionary,  depending  on  the  particular  circumstances  of 
each  case,  and  under  special  circumstances  she  may  be  entitled 
to  have  the  whole  fund  settled  (/).  Although  in  making 
a  provision  for  the  wife  the  Court  always  includes  the  chil- 
dren of  the  marriage,  yet,  the  right  being  personal  to  herself,  it 
cannot  be  enforced  by  her  children  if  before  decree  she  should 
waive  her  right  or  die((/). 

(4)  As  to  pin-money. 

Those  gifts  of  money  by  the  husband  to  the  wife  for  clothes, 
or  to  purchase  ornaments,  or  for  her  separate  expenditure,  which 
are  usually  called  pin-money,  will  be  good  in  equity  as  against 
the  husband  and  all  volunteer  claimants  through  him  (h). 

80  where  on  the  death  of  the  husband  there  is  no  deficiency 
of  assets  to  pay  debts  the  wife  will  not  be  liable  to  account  for 
sums  saved  out  of  housekeeping(i),  and  will  be  allowed  to  retain 
savings  arising  out  of  trivial  matters  connected  with  the  farm, 
as  where  she  has  been  allowed  to  dispose  and  make  a  profit 
out  of  butter,  eggs,  poultry,  pigs,  fruits,  etc.  (^')• 


(<0  Co.  Lit.  351  b. 

(tf)  Osbom  r.  Morgan,  (1861)  9 
Hare,  482 ;  and  see  Knight  r.  Knight, 
(1874)  L.  R.  18  Eq.  487,  490. 

(/)  Spirett  r.  Willows,  (1860)  L.  R. 
1  Ch.  620  ;  Re  Suggitt's  Trusts,  (1867) 
L.  R.  3  Ch.  216 ;  Roberts  r.  Cooper, 
[18911  2  Ch.  336. 


(^)  For  further  iuformation  on  this 
subject  see  Williams  (10th  ed.)  1165 
et  seq, 

(A)  Williams  (10th  ed.)  582. 

(0  Hangey  r.  Hungerford,  (1734) 
2  Eq.  Cas.  Abr.  156  in  marg. 

(A)  Slanning  r.  Style,  (1734)  3  P. 
Wms.  334.  337. 
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But  savings  by  the  wife  out  of  her  pin-money,  or  other  Savings  not 
allowance  made  by  the  husband,  are  not  exempted  from  the  from  has- 
husband's  debts  in  the  event  of  deficiency  of  assets  {I).  *^^''  "^^^^^ 

It  would   seem  that  the  wife  cannot  claim  against  the  Arrears  of 

Din-money. 

husband's  representatives  more  than  one  year's  arrears  of  pin-  ' 
money,  and  if  pin-money  be  in  arrear,  and  the  wife  dies,  her 
representatives  cannot  sustain  any  claim  to  it  whatever  (m). 
But  the  principle  on  which  this  rule  was  established  is  that 
while  the  estate  is  enjoyed  by  the  husband,  and  the  wife  is 
maintained  by  him,  it  will  be  presumed  that  she  has  consented 
to  forego  her  claim  against  her  husband  or  his  estate.  80  that 
where  pin-money  is  secured  on  the  husband's  property,  and 
either  the  wife  has  parted  with  her  right  to  the  personal 
enjoyment  of  the  pin-money,  or  the  husband  has  been  deprived 
of  the  enjoyment  of  the  estate  on  which  the  pin-money  is 
charged,  the  principle  does  not  apply,  as,  for  instance,  in  a 
case  where  the  wife  had  assigned  her  pin-money  for  valuable 
consideration,  and  the  estate  chargeable  was  not  enjoyed  by 
the  husband,  but  was  under  a  receiver  appointed  by  the  Court, 
it  was  held  that  the  assignee  was  entitled  to  recover  the  entire 
amount  of  the  arrears  (n). 

(5)  A8  to  parapheitialia. 

Paraphernalia  are  apparel  and  ornaments  given   by  the  Nature  of 
husband  to  the  wife  suitable  to  his  rank  and  degree  (0).  ^[^  ^^' 

The  gift  of  jewels  and  ornaments  as  paraphernalia  is 
implied  by  the  husband  allowing  his  wife  to  wear  them  (p), 
and  that  they  should  be  in  the  custody  of  the  husband  at  his 
death  will  mak€  no  difference  (q). 

Old  family  jewels,  which  have  been  handed  down  from  father  Family 
to  son,  cannot  be  claimed  as  paraphernalia  notwithstanding  ^^^^  ^' 
they  may  have  been  worn  by  the  wife  at  Court  and  elsewhere  (r). 

(0  Williams  ClOth  ed.)  583.  (p)  Williams  (10th  ed.)  684. 

(/»)  Howard  r.  Digby,  (1834)  2  CI.  &  (p)  Ibid.,  686. 

F.  684 ;  and  see  Williams  (10th  ed.)  Iq^  Northey  r.   Nortbey,  (1740)  2 

583,  584.  Atk.  77,  79. 

(n)  Tuffoell  r.  O'Donoghue,  [1897]  (r)  Jervoise  r.  Jervoise,  (1853)  17 

1  1.  R.  360.  Bear.  566. 
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Power  of 
disposition 


Liability 
for  hus- 
band's debts. 


If  in  pledge 
by  husband 
at  his  death 
wife  entitled 
to  have  them 
redeemed. 


Right  to 
parapher- 
nalia may  be 
barred  by 
agreement 
or  election. 

General  law 
not  affected 
by  Married 
Women's 
Property 
Act,  1882. 

Effect  of 
marriage  as 
to  severance 
of  joint 
tenancy. 


There  is  a  distinction  between  gifts  of  the  husband  to  the 
wife  for  her  separate  use  and  gifts  by  him  to  her  as  parapher- 
nalia, for  she  may  dispose  absolutely  of  the  things  given  to 
her  for  her  separate  use,  but  where  the  husband  expressly 
gives  anything  to  her  to  be  worn  as  ornaments  of  her  person 
only  they  are  to  be  considered  merely  as  paraphernalia  and  she 
cannot  dispose  of  them  by  gift  or  Will  during  his  life,  and  the 
husband  may  dispose  of  them  in  his  lifetime  (a),  although  he 
cannot  dispose  of  them  by  Will  during  her  life  (f). 

If  there  are  not  assets  of  the  husband  at  his  death  available 
for  payment  of  his  debts  bona  paraphernalia  are  liable  to  his 
creditors,  and  it  makes  no  difference  that  contingent  assets 
afterwards  fall  in  (u). 

It  would  seem  that  the  widow  is  entitled  to  the  extent  of 
her  paraphernalia  to  have  her  husband's  assets  real  and  per- 
sonal marshalled  in  her  favour  similarly  to  a  simple  contract 
creditor  (x). 

Although  the  husband  may  alien  the  wife's  paraphernalia 
in  his  lifetime,  yet  if  the  alienation  is  not  absolute,  but  as  a 
pledge  or  security  for  money,  the  wife  surviving  him  will  be 
entitled  to  have  them  redeemed  by  his  executors  out  of  his 
personal  estate,  if  sufficient  for  that  purpose  after  payment  of 
his  debts  (y). 

The  widow  may  bar  her  right  to  paraphenialia  by  agree- 
ment with  her  husband,  or  by  electing  to  take  them  with 
other  benefits  by  way  of  legacy  under  his  Will  restricted  to  her 
life  interest  {z). 

The  Married  Women's  Property  Act,  1882,  has  not  abolished 
the  general  law  as  to  gifts  of  paraphernalia  (a). 

(6)  As  to  property  of  which  tvife  is  joint  tenant. 

The  effect  of  marriage  on  particular  property  in  which  a 
woman  has  an  interest  as  joint  tenant  depends  on  whether  the 


(*)  Graham  r.  Londonderry,  (1746)3 
Atk.  393  ;  and  see  Williams  (10th  ed.) 
586. 

(0  Not  they  r.  Northey,  ubi  9vjj. 

(tt)  Williams  (10th  ed.)  587. 


(«•)  Ihid.y  588  ;  and  oeepost,  p.  600. 
(y)  Williams  (10th  ed.)  589 ;  and  see 
Graham  r.  Londonderry,  ubi  tup, 
iz)  Ibid, 
{a)  Tasker  r.  Tasker,  [1896]  P.  1. 
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marriage  divests  the  property  from  the  wife  and  vests  it  in  the 
husband.  If  the  effect  is  to  vest  the  property  in  the  husband 
then  there  will  be  a  severance  of  the  joint  tenancy,  but  if  it 
does  not  vest  the  property  in  the  husband  then  there  is  no 
severance.  Where  some  noims  ctctua  interveniens  on  the  part  of 
thehusband  is  required,  e.g.,  an  assignment  of  the  wife's  chattels 
real  or  reduction  into  possession  of  her  choses  in  action,  in 
neither  of  these  cases  does  marriage  operate  as  a  severance  (b). 
It  follows  that  in  cases  where  there  has  been  no  severance  the 
wife's  interest  does  not  survive  to  the  husband. 

Sect.  2. — Equitable  Doctrine  of  Separate  Use. 

By  the  introduction  of  the  equitable  doctrine  of  separate  Nature  of 
use  a  married  woman  was  considered  as  capable  of  possessing  doctrine^of 
property  to  her  own  use,  independently  of  her  husband ;  such  separate  use. 
property  is  called  her  separate  estate,  and  in  respect  of  it,  if 
unaccompanied  by  any  restraint  on  anticipation,  she  is  con- 
sidered as  a  feme  sole,  enjoying  and  capable  of  exercising  her 
rights  as  such. 

Such  property  may  be  acquired  either  by  contract  with  the  How  separate 
husband  before  the  marriage  or  by  gift  from  him,  or  from  any  bT^uIr^f^ 
stranger,  wholly  independent  of  such  contract.    So  far  as  his 
legal  rights  as  husband  may  interfere,  the  Court  will  treat  him 
as  a  trustee  (c). 

So  also  a  woman  might  prior  to  marriage,  in  cases  clear  of 
fraud  on  the  marital  rights,  assign  her  property  to  trustees 
for  her  separate  use,  which  would  have  effect  on  her  mar- 
riage (d). 

Although  at  law  gifts  from  the  husband  to  the  wife  were  Gifts  by  hus- 
void,  yet  in  equity  a  husband  might  become  a  trustee  for  his 
wife ;  and  if  by  clear  and  irrevocable  acts  he  makes  himself 
such  trustee  the  gift  will  be  conclusive  (e).  But  if  the  husband 
makes  an  imperfect  gift  to  the  wife  the  Court  will  not  in  the 

(J)  Re  Butler's  Trusts,  (1888)  38  B.  C.  C.  345. 

C.  D.  286.  (fi)  Mews  i.  Mews,  (1852)  15  Boa  v. 

(e)  Per  Ld.  Langdale  in  TuUett  t\  529,  533  ;  and  see  Williams  (10th  ed.) 

Armstrong,  (1839)  1  Beav.  1,  21.  579. 

(d)  Strath  more  r.  Bowes,  (1788)  2 
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case  of  a  husband  and  wife  any  more  than  in  any  other  case 
hold  that  the  intending  donor  is  a  trustee  for  the  wife(/). 
Such  a  gift,  however,  may  be  perfected  by  the  wife  becoming 
executor  of  her  husband  {ff). 
Purchase  by  Where  a   husband  purchases  personal  property  in   the 

husband  in  .  *  «r     jt       ./ 

joint  names  name  of  his  wife,  or  in  their  joint  names,  it  will  be  pre- 
and^i^s  wife,  sumed  to  have  been  intended  as  an  advancement  and  provi- 
sion for  the  wife,  and  on  surviving  her  husband  she  will  be 
entitled  (g).  But  such  presumption  may  be  rebutted,  and  the 
surrounding  circumstances  may  be  taken  into  consideration 
so  as  to  say  it  is  a  trust  for  the  purchaser  and  not  a  gift  (/i). 
Right  of  bus-         On  the  death  of  the  wife  the  quality  of  separate  property 

band  iitT'c 

mariti  should  ceascs,  and  should  the  husband  survive  his  wife,  any  such  pro- 
he  survive.  perty  undisposed  of  by  the  wife,  either  during  her  life  or  by 
Will,  and  in  her  actual  possession  at  her  death,  belongs  to  the 
husband  jure  inaiiti,  and  he  need  not  become  her  administrator 
to  entitle  himself  to  it(t).  But  it  has  been  held  in  a  case 
relating  to  leasehold  property  to  which  a  married  woman  was 
entitled  in  possession  for  her  separate  use — and  there  can  be  no 
distinction  in  respect  of  other  personal  property  in  possession 
settled  for  her  separate  use — that  although  there  is  no  necessity 
for  the  husband  surviving  to  take  out  letters  of  administration, 
but  the  property  passes  to  him  jiire  viariti,  yet  that  by  reason 
of  s.  23  of  the  Married  Women's  Property  Act,  1882,  he  is 
subject  to  the  same  liabilities  as  she  would  be  if  living  (k). 

Sect.  8. — The  Maiiied  IVomen^s  Property  Acts, 

1870,  1882. 

Woman  mar-  ^y  the  Married  Women's  Property  Act,  1870  (88  &  84  Vict, 

ried  after        q  93)^  g^  7^  ^  woman  married  after  the  9th  August  1870,  becom- 

August    «T, 

1870.  ing  entitled  during  her  marriage  to  any  personal  property  as 

next-of-kin  of  an  intestate  or  to  any  sum  not  exceeding  £200 
under  any  deed  or  Will,  such  property,  subject  and  without 

(/)  Ife  Breton,  (1881)  17  C.  D.  416  ;  20  Eq.  328. 

and  see  Williams  (10th  ed.)  581,  n.(/;).  (i)  Molony  v.  Kennedy,  (1839)   10 

(./f)  He  Stewart,  (l'.»08)  W.  N.  H7.  Sim.  254  ;  and  see  Williams  (10th  ©d.) 

(^)  Williams  (10th  ed.)  580  ;  and  see  573,  n.  (w). 

i?**  Young,  (1885)  28  C.  D.  705.  (Ar)  Sarman  r.  Wharton,   [1891]    1 

(A)  Marshal  r.  Crutwell,  (1875)  L.R.  Q.  B.  491. 
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prejudice  to  the  trusts  of  any  settlement  affecting  the  same 
belonged  to  her  for  her  separate  nse.    This  Act  is  repealed  by 
s.  22  of  the  Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  saving  any  act  done  or  right  acquired  while  in 
force,  and  by  the  later  Act  (s.  2)  every  woman  married  after  NVoman  mar- 
the  1st  January  1888,  shall  be  entitled  to  hold  as  her  separate  January  i, 
property,  and  to  dispose  of  as  dkfeine  sole,  all  real  and  personal  ^^^^' 
property  belonging  to  her  at  the  time  of  marriage  or  acquired  by 
or  devolving  upon  her  after  marriage,  and  (s.  5)  every  woman  Woman  mar. 
married  before  the  Ist  January  1883,  shall  be  entitled  to  hold,  January  i, 
and  to  dispose  of  as  aforesaid,  as  her  separate  property,  all  real  ^^^^' 
and  personal  property  her  title  to  which,  whether  vested  or  con- 
tingent, and  whether  in  possession,  reversion,  or  remainder, 
shall  accrue  after  that  date  (l).    Sect.  19  provides  that  the  Act  Saving  as  to 
shall  not  interfere  with  or  affect  any  settlement  made  or  to  be 
made,  whether  before  or  after  marriage,  respecting  the  property 
of  any  married  woman,  or  render  inoperative  any  restriction 
against  anticipation.    But  by  the  Married  Women's  Property 
Act,  1907  (7/i),  any  such  settlement  shall  not  be  valid  unless  it 
is  executed  by  her  if  she  is  of  full  age,  or  confirmed  by  her  after 
she  attains  full  age ;  but  if  she  died  an  infant  any  covenant  or 
disposition  by  her  husband  contained  in  the  settlement  shall 
bind  or  pass  any  interest  in  any  property  of  hers  to  which  he 
may  become  entitled  on  her  death,  and  which  he  could  have 
bound  or  disposed  of  if  the  Act  had  not  been  passed. 

If  the  husband  survives  the  wife  that  to  which  at  her  death  Husband  sur- 
she  is  entitled  under  the  Act  of  1882  as  separate  property  obtain  grant 
belongs  to   the  husband,  but  not  having  taken  any   legal  tratum  to^ 
interest  therein  during   her  life  he  must  obtain  a  grant  of  ^^^^'^ 

separate  pro- 
administraiion  (n).  perty  under 

Savings    and  investments  by  a  married  woman  of  the  ^^^^ 

^  Investments 

income  of  separate  property,  are  also  separate  property  (o).  of  savings 

also  separate 
property, 
(l)  This  refers  to  the  date  when  the      and  573,  n.  (w),  ante,  p.  97. 
title  was  acquired,  and  not  when  the  (o)  Williams  (10th  ed.)  47, 578  ;  and 

property  falls  into  possession,  Keid  r.      see  Finlay  r.  Darling,  [1897]  1  Ch.  719 ; 
Reid,  (1886)  31  C.  D.  402.  ^/r  Clutterbuck's  Settlement,  [1905]  1 

(im)  7  Edw.  VII.  c.  18,  8.  2.  Ch.  200. 

(n)  WUUams  (10th  ed.)521,n.  (y), 
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OP    "DONATIO  MORTIS  CAUBA. 


»» 


Essentials  to 
a  donatio 
tNortis  cavsd* 


(1)  Contem- 
plation of 
death. 


(2)  Condition 
that  gift  shall 
be  returned  if 
death  does  not 
follow. 


Intention  to 
make  an 
immediate 
and  irrevoc- 
able gift  will 
negative 
donatio  mortis 
causa. 


There  are  three  essentials  to  constitute  a  donatio  mortis 
causa.  (1)  The  gift  must  be  with  a  view  to  the  donor's  death. 
(2)  It  must  be  conditioned  to  take  effect  only  on  the  death  of 
the  donor  by  his  existing  disorder.  (8)  There  must  be  a 
delivery  of  the  subject  of  the  donation  (a). 

(1)  A  donatio  mortis  causa  can  only  be  established  by  an 
expressed  intention  or  by  a  necessary  implication  that  the  gift 
should  not  take  effect  except  in  the  event  of  the  death  of  the 
donor  (b). 

Where  it  appears  that  the  donation  was  made  whilst  the 
donor  was  ill,  and  only  a  few  days  or  weeks  before  his  death, 
it  will  be  presumed  that  the  gift  was  made  in  contemplation  of 
death  (c). 

A  gift  made  in  contemplation  of  suicide  is  not  a  valid  donatio 
mortis  causa  (d), 

(2)  The  condition  that  if  the  donor  live  the  thing  shall  be 
returned  to  him  need  not  be  expressly  declared ;  it  will  be 
inferred  if  the  gift  is  made  in  expectation  of  death  (e). 

If  the  donor  survive  the  illness  during  which  the  transfer 
or  delivery  was  made,  the  gift  cannot  operate  as  a  donatio 
mortis  cauAid,  and  the  donee  will  be  considered  as  a  trustee  for 
the  donor  (/). 

If  it  appear  from  the  circumstances  of  the  transaction  that 
the  donor  intended  to  make  an  immediate  and  irrevocable  gift 
that  would   destroy  the  title  of  the  party  who  claims   the 


(fl)  Williams  (10th  ed.)  591  ;  and 
see  Cain  r.  Moon,  [1896]  2  Q.  B.  283, 
286. 

(&)  Tate  r.  Leitheatl,  (18r.4)  Kay, 
658,  662. 

(O  Williams  (lOth  e<l.)  591  ;  1  Rop. 
Leg.  (4th  ed.)  4. 


(d)  Agnevf  r.  Belfast  Banking  Co., 
[1896]  2  Ir.  R.  204. 

(0  Gaixiiner  r.  Parker,  (1818)  3 
Madd.  184. 

(/)  Staniland  r.  WiUott,  (1850)  3 
M.  &  G.  664. 
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property  as  a  donatio  mortis  camd  ;  and  the  Court  will  not  aid 
a  volunteer  to  carry  into  effect  an  imperfect  gift  by  treating  it 
as  a  donatio  moHis  causa  (g). 

(8)  To  substantiate  the  gift  there  must  be  an  actual  tradi-  (3)  Actual 
tion  or  delivery  of  the  thing  to  the  donee  himself,  or  to  some    ^  ^^^^^' 
one  else  for  the  donee's  use  by  the  donor  himself  or  by  his 
order  (A). 

An  antecedent  delivery  to  the  donee,  though  made  alio  what  is  sum. 
intuitu,  is,  however,  sufficient  (t).  dent  delivery. 

The  deceased  must  not  only  part  with  the  possession,  but 
also  with  the  dominion  over  whatever  is  the  subject  of  the  gift. 
8o  that  where  the  deceased  delivered  over  a  box  containing 
money,  telling  the  donee  it  was  entirely  at  her  disposal  after 
he  was  gone,  but  that  he  should  want  it  every  three  months 
while  he  lived,  and  retained  control  of  the  key,  it  was  held 
there  was  no  donatio  mortis  causa  (k). 

The  gift,  however,  may  be  coupled  with  a  trust  or  charged 
with  the  performance  of  some  particular  purpose,  for  instance 
the  payment  of  the  expenses  of  the  deceased's  funeral  (2). 

Where  the  nature  of  the  thing  will  not  admit  of  corporeal 
delivery  it  would  seem  delivery  of  the  means  of  coming  at  the 
possession  or  making  use  of  the  thing  given  will  be  sufficient, 
for  instance  the  delivery  of  the  key  of  a  trunk  or  of  a  ware- 
house in  which  goods  are  deposited  (;?i). 

A  negotiable  instrument  which   requires  nothing  more  what  may  be 
than  delivery  to  pass  to  the  donee  the  money  secured  by  it  J®  ^n^^wojiu 
may  be  the  subject  of  a  donatio  mortis  causd  (n) ;  so  also  an  <?««*«• 
unendorsed  negotiable  instrument  payable  to  the  donor  or  Dfg^ruments 
order  may  be  the  subject  of  a  donatio  mortis  causd  (o) ;  and  a  passing  by 

*       _  _  ,  delivery ; 

cheque  payable  to  the  donor  or  order  stands  on  the  same  unendorsed 
footing  as  a  promissory  note  or  bill  of  exchange  (p).  negotiable 

(g)  Edwards  r.  Jones,  (1836)  1  My.  401  ;  and  see  Solicitor  to  the  Treasury    Payable  to 

k  C.  226.  V.  Lewis,  ubi  »up,  "^       ' 

(70  WilUams  (10th  ed.)  693.  (m)  WiUiams  (10th  ed.)  594  ;  Mus-   endorsed 

(i)  Cain  r.  Moon,  uH  sup,  tapha  v,  Wediake,  [1891]  W.  N.  201.       abk  tTdonor 
(A)  Reddell    r.    Dobree,   (1839)  10  («)  Williams  (10th  ed.)  695.  or  order  ; 

Sim.  244  ;  Solicitor  to  the  Treasury  r.  (d)  Be  Mead,  (1880)  15  C.  D.  651. 

Lewis,  I' 1900]  2  Ch.  812.  (j^)  Clement  r.  Cheeseman,  (1884) 

(0  Hills  r.  HUls,  (1841)  8  M.  &  W  27  C.  D.  631, 
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In  these  cases  the  property  is  not  transferred  at  law,  but 
the  delivery  of  the  instrument  entitles  the  donee  to  the 
assistance  of  a  Court  of  Equity  to  make  the  gift  complete  in 
accordance  with  the  principles  laid  down  in  the  decision  of 
Lord  Eldon  in  Duffield  v.  Elwes  (q\  where  he  held  that  a 
mortgage  can  be  the  subject  of  a  donatio  mcyi-tis  causa  by 
delivery  of  the  mortgage  deeds,  since  the  property  in  the  deeds, 
and  the  right  to  recover  the  money  secured  by  them,  passed 
by  the  delivery,  followed  by  the  death  of  the  donor,  and  that 
the  real  and  personal  representatives  of  the  donor  were 
trustees  for  the  donee  to  make  the  gift  effectual,  and  where 
necessary  the  personal  representatives  must  lend  their  names 
to  enable  the  donee  to  recover  the  money,  he  having  an 
equitable  title  to  it  (r). 

The    same   principle  applies   to  delivery  of  a  bond  (<), 
a  policy  of  insurance  {t\  a  banker's  deposit  note  (u),  a  Post 
deposit  note ;   Office  Savings  Bank  deposit  book  (x). 

savings  bank 

Where  no  property  legal  or  equitable  is  transferred  to  the 


bond; 
policy  of 
assurance 


donee  by  delivery  of  the  subject,  there  can  be  no  valid  donatio 
mortis  causa  {y),  for  instance  delivery  of  receipts  for  South  * 


book. 

No  valid 
donatio  mortis 
causa  where 
deliverv  of 

subject  passes  ^^^    annuities  (z),    certificates    of    railway     stock  (a),     the 

certificate  of  stock  placed  on  the  Savings  Bank  Investment 
Account  and  credited  to  the  depositor  (&),  or  certificates  of 
building  society  shares  (c). 

A  promissory  note  or  a  cheque  being  for  the  unconditional 
payment  of  money,  has  not  that  reference  to  the  death  of  the 
donor  which  is  essential  to  constitute  a  valid  donatio  mortis 
causa,  and  therefore  cannot  operate  as  such  in  favour  of  the 
payee  (d). 


no  property 
legal  or  equi 
table. 


Promissory 
note  or  cheque 
of  donor. 


(^)  (1827)  1  Bligh,  N.  8.  497. 

(r)  See  Williams  (10th  ed.)  596,  and 
Be  Dillon,  (1890)  44  C.  D.  76,  82. 

(#)  Gardiner  r.  Parker,  uhi  sup, 

(t^  Witt  r.  Amies,  (1864)  33  Beav. 
619. 

(tt)  Re  Dillon,  uhi  sup. 

(*)  lie  Weston,  [  1902]  1  Ch.  680  ; 
Re  Andrews,  [1902]  2  Ch.  394. 

(y)  Williams  (10th  ed.)  598. 

(z)  Ward  v.  Turner,  (1752)  2  Ves. 


Sen.  431. 

(a)  Moore  v.  Moore,  (1874)  L.  R. 
18  Eq.  474. 

(b)  Be  Andrews,  uhi  sup, 

(c)  Be  Weston,  uhi  sup, 

(rf)  Tate  V.  Hilbert,  (1793)  2  Ves. 
101 ;  Hewitt  r.  Kaye,  (1868)  L.  B. 
6  Eq.  198 ;  Be  Beaks'  Estate,  (1872) 
L.  B.  13  Eq.  489  ;  Be  Mead,  (1880)  15 
C.  D.  651 ;  Be  Beaumont,  [1902]  1 
Ch.  889. 
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Where  the  cheque  is  in  the  lifetime  of  the  donor  negotiated 
or  paid  away  by  the  donee  for  valuable  consideration  (e),  or 
where  the  money  is  received  immediately  after  the  death  of 
the  testator  before  the  banker  is  apprised  of  it  (/),  the  gift  has 
been  validated,  but  rather  as  a  mere  donation  than  as  a 
donatio  mortis  causd  (g), 

A  donatio  mortis  camd  differs  from  a  legacy  in  these  respects :   Difference 

(1)  Probate  of  it  is  unnecessary,  for  such  a  gift  takes  effect  ^^^^n^^,^ 
from  delivery,  so  the  donee  claims  the  subject  of  it  as  a  gift  from  ^^^^  ^^^  * 
the  donor  in  his  lifetime,  and  not  under  a  testamentary  act. 

(2)  For  the  same  reason  no  assent  or  other  act  on  the  part 
of  the  executor  or  administrator  is  necessary  to  perfect  the 
title  of  the  donee  (h). 

A  donatio  mortis  causd  differs  from  a  gift  intei'  vivos  in  Resemblance 
these  respects,  in  which  it  resembles  a  legacy  (i) :  ^^omoHU 

(1)  It  is  ambulatory,  incomplete,  and  revocable  during  the  f***"^  *°^  * 
testator's  life.  The  revocation  may  either  be  effected  by  the 
recovery  of  the  donor  from  his  disorder,  or  by  resumption  of 
the  possession  of  the  subject.  But  he  cannot  revoke  the  donation 
by  a  subsequent  Will,  for,  on  the  death  of  the  donor,  the  title 
of  the  donee  becomes  by  relation  complete  and  absolute  from 
the  time  of  delivery.  It  may,  however,  be  satisfied  by  a  legacy 
given  to  the  donee. 

(2)  It  is  liable  to  the  duties  imposed  on  legacies  by  the 
express  provisions  of  the  statute  8  &  9  Vict,  c  76,  s.  4,  and  to 
estate  duty  by  s.  2  of  the  Finance  Act,  1894. 

(8)  It  is  liable  to  the  debts  of  the  testator  upon  deficiency 
of  assets  (ft). 

A  donatio)  mortis  causd  will  be  established  solely  on  the  Evidence  to 
evidence  of  the  donee,  if  such  evidence  is  considered  trust-  ^^^^j?*^  _. 

donatio  mortis 

worthy  (Z).  cavsd. 

(e)  Rolls  r.  Pearce,  (1877)  6  C.  D.  (k)  Tate  r.  Leithead,  (1854)  Kay, 

730.  668, 659. 

(/)  Tate  V.  Hilbert,  nbi  sup.  (T)  Be  Farman,  (1888)  57  L.  J.  Ch. 

Of)  WiUiamB  (lOth  ed.)  599,  n.  (y).  637  ;  Be  Dillon,  (1890)  44  C.  D.  76, 

(h)  Ibid.,  699.  80  ;  Be  Weston,  [1902]  1  Ch.  680,  684. 
(0  Ibid.,  600. 


CHAPTER    XXII. 

OP  THE  FUNERAL,  COLLECTING  THE  EFFECTS,  AND  TEBTAMBNTABT 

EXPENSES. 

Sect.  1. — Of  the  fiineraL 

Disposal  of  There  is  no  property  in  a  dead  body,  and  a  person  cannot 

dispose  of  his  body  by  Will,  but  after  his  death  his  executors 
have  a  right  to  the  custody  and  possession  of  the  body  until 
it  is  properly  buried  (a). 

It  was  stated  by  Lord  Campbell,  C.J.,  in  Beg.  v.  Vann  (6), 
Obligation  of  that  there  is  no  doubt  that  if  a  parent  has  the  means  of  pro- 
y?de^uria?r^  viding  Christian  burial  for  his  child  he  is  bound  to  do  so ;  but 

it  was  held  that  if  he  has  not  the  means,  though  the  body 
remains  unburied  and  becomes  a  nuisance  to  the  neighbour- 
hood, he  is  not  indictable  for  the  nuisance,  notwithstanding 
he  could  have  obtained  money  for  the  burial  expenses  by  way 
of  loan  from  the  poor  law  authorities  of  the  parish,  for  he  is 
not  bound  to  incur  a  debt.     It  would  seem   that  in  such 
Obligation  of   cases,  whether  the  deceased  was  residing  with  the  parent  or 
parish  officers,  emancipated  from  his  parent's  roof,  the  duty  of  burial  properly 
devolves  upon  the  parish  officers  under  7  &  8  Vict.  c.  10, 
s.  31  (c).    And  in  Clark  v.  the  London  General  Omnibus  Co,, 
Ltd,  (d)y  Far  well,  L.J.,  intimated  that  he  was    not  at   all 
satisfied  that  the  father  is  under  an  actual  legal  liability,  as 
distinguished  from  a  moral  duty,  to  go  to  the  expense  of  the 
burial  of  his  child,  even  in  the  case  of  a  child  twelve  years  of 
age  living  with  her  parents. 
Obligation  of         There  would  seem,  however,  to  be  a  legal  liability  upon  a 
husband.         husband  to  bury  his  wife;  and  a  volunteer,  employing  and 

(a)  WiUiams  v,  Williams,  (1882)  20  S.  E.  Railway  Co.,  (1858)  4  C.  B.  N.  S 

C.  D.  659.  296. 
(J)  (1851)  21  L.  J.  M.  C.  39.  (d)  [1906]  2  K.  B.  648,  663. 

(r)  See  obsenrations  in   Dalton  v. 


OF   THE   FUNERAL,    COLLECTING   THE   EFFEC^TS,    &C.  305 

paying  an  undertaker  to  conduct  the  funeral,  is  entitled  to 
recover  the  expense  so  incurred  from  the  husband  (e). 

When  the  body  is  buried  in  consecrated  ground  it  remains  Removal  of 
under  the  protection  of  the  Ecclesiastical  Court  of  the  diocese,  burietL"^^ 
and  cannot  be  removed  from  the  grave  or  vault,  or  mausoleum 
in  which  it  has  been  placed,  except  under  a  faculty  granted  by 
an  Ecclesiastical  Court,  and  then  only  to  another  grave  or 
vault  in  consecrated  ground,  and  the  Court  would  not  be 
justiGed  in  granting  a  faculty  for  enabling  remains  to  be 
removed  after  burial  for  cremation  (/). 

When  burial  in  consecrated  ground  and  cremation  are  Cremation. 
both  desired,  cremation  should  precede  and  not  follow  burial. 
The  burial  service  does  not  contemplate  cremation.  But  where 
a  body  has  been  consumed  in  a  fire,  it  has  been  customary  to 
collect  the  ashes  and  to  bury  them  in  a  churchyard,  accom- 
panied with  the  use  of  the  Order  for  the  Burial  of  the  Dead, 
and  there  does  not  appear  to  be  any  legal  objection  to  the 
same  course  being  followed  where  there  has  been  a  previous 
cremation  in  pursuance  of  directions  left  by  the  deceased  (g). 
The  body  of  every  person  dying  in  this  country,  with  certain 
exceptions,  is  entitled  to  Christian  burial,  and  where  a  body 
has  been  buried  in  unconsecrated  ground  the  Home  Secretary 
will,  under  s.  25  of  20  &  21  Vict.  c.  81  grant  licence,  on  a  proper 
application,  for  the  removal  of  the  body  from  the  grave  in 
which  it  is  interred  for  the  purpose  of  burying  it  in  approved 
consecrated  ground,  but  no  licence  would  be  given  to  remove 
the  body  for  the  purpose  of  cremation  (li). 

To  burn  a  dead  body,  instead  of  burying  it,  is  not  a  mis-  When  crema- 
demeanor,  unless  it  is  so  done  as  to  amount  to  a  public  misdemeanor, 
nuisance.    If  an  inquest  ought  to  be  held  upon  a  dead  body, 
it  is  a  misdemeanor  so  to  dispose  of  the  body  as  to  prevent 
the  coroner  from  holding  the  inquest  (f). 

The  holding  of  inquests  is  regulated  by  the  Coroners  Act  inquests. 

(^)  Ambrose  r.  Kemson,  (1851)  20  (//)  Williams  r.  Williams,  ubi  sup, 

L.  J.  C.  P.  135.  (0  Keg.  r.  Price,  {1««4)  12  Q,  B.  D. 

(/)  Re  Dixon,  [1892]  P.  386.  247. 
07)  Ibid. 
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1887  (60  &  61  Vict.  c.  71),  and  the  expenses  are  paid  by  the 
local  authority. 

If  the  deceased  has  left  directions  as  to  the  disposal  of  his 
body,  it  is  the  duty  of  his  personal  representative  to  give 
effect  to  his  wishes.  But  if  the  deceased  has  left  no  testa- 
mentary or  clear  directions  as  to  his  body,  it  is  entitled  to 
Christian  burial,  and  the  executor  would  not  be  warranted,  to 
gratify  his  own  fancy,  without  the  deceased's  sanction,  in 
cremating  the  body  of  his  testator,  and  so  depriving  it  of 
being  buried  in  the  state  and  condition  contemplated  by  this 
rule  of  law  (k). 

By  s.  7  of  2  &  8  Will.  IV.  c.  75  (Anatomy  Act,  1882),  an 
executor  or  other  party  having  lawful  possession  of  the  body 
of  a  deceased  person,  and  not  being  an  undertaker,  may 
permit  the  body  to  undergo  anatomical  examination,  unless 
the  deceased  shall  have  expressed  a  contrary  desire,  or  unless 
the  surviving  husband,  or  wife,  or  any  known  relative  of  the 
deceased  person,  shall  require  the  body  to  be  interred  without 
such  examination. 

Sect.  8  makes  provision  for  carrying  into  effect  any  direc- 
tion by  the  deceased  for  anatomical  examination,  unless  the 
deceased's  surviving  husband,  or  wife,  or  nearest  known 
relative,  or  any  one  or  more  of  such  person's  nearest  known 
relatives,  being  of  kin  in  the  same  degree,  shall  require  the 
body  to  be  interred  without  such  examination. 

Funeral  expenses  according  to  the  degree  and  quality  of  the 
deceased  are  to  be  allowed  of  the  goods  of  the  deceased  before 
any  debt  or  duty  whatsoever  (Z).  And  under  s.  7  of  the 
Finance  Act,  1894,  in  determining  the  value  of  an  estate  for 
the  purpose  of  estate  duty,  allowance  is  to  be  made  for 
reasonable  funeral  expenses. 

With  respect  to  the  liability  of  an  executor  or  administrator 
to  the  expenses  of  the  funeral  of  the  deceased,  it  appears  to  be 
clear  that  if  an  executor  or  administrator  gives  orders  for  the 


(*)  Williams  (lOth  ed.)  736. 

(0  3  Inst.  202 ;  and  see  Williams 


(10th  ed.)  737 
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funeral,  or  ratifies  or  adopts  the  acts  of  another  party  who 
has  given  such  orders,  he  makes  himself  liable  individually, 
and  not  in  his  representative  character,  for  the  reasonable 
expenses.  And  notwithstanding  that,  generally  speaking,  an 
administrator  is  not  bound,  as  such,  by  his  acts  done  before 
the  letters  of  administration  were  obtained,  yet  it  would  seem 
that  if,  before  taking  out  letters,  he  gives  orders,  or  sanctions 
the  orders  which  another  person  has  given,  for  the  funeral  of 
the  deceased  he  will  be  thereby  bound,  after  he  has  become 
administrator,  to  satisfy  the  charges  incurred  under  such 
orders  (lu). 

It  seems  now  established,  that,  in  the  absence  of  evidence 
to  charge  any  other  individual,  an  executor  with  assets  is 
answerable,  in  point  of  law,  without  any  express  contract, 
for  the  funeral  expenses  of  his  testator,  suitable  to  his 
degree  (n). 

If  a  person,  other  than  the  executor,  gives  the  order  for  Bight  of 
the  funeral  and  pays  for  it,  he  may  have  an  action  against  the  gi^n|^oider 
executor  for  so  much  of  the  cost  as  an  executor  might  reason-  and  paying 

^  for  funeral. 

ably  pay  (o),  unless  perhaps  it  could  be  shown  that  he  intended 
the  payment  as  an  act  of  bounty  (p). 

The  law  casts  upon  a  husband  the  duty  of  burying  his  Right  of  hus- 
wife, but  he  is  entitled  to  retain  the  sums  expended  on  her  deceased 
funeral  out  of  her  estate  as  against  her  creditors  (q).  wifes  asseu. 

The  rule  appears  to  be,  that  the  executor  is  entitled  to  be  Reasonable 

expenses 

allowed  reasonable  expenses,  according  to  the  testator  s  con-  allowed, 
dition  in  life.  The  amount  must  necessarily  vary  according 
to  the  circumstances  of  each  case(r).  As  against  creditors 
no  more  will  be  allowed  for  the  funeral  than  is  necessary, 
regard  being  had  to  the  position  in  life  of  the  deceased  («). 
But  where  the  estate  is  solvent  the  inquiry  would  seem  to  be 
whether  the  sum   expended  exceeds  what  is  usual  at  the 

(w)  Williams  (10th  ed.)  1426.  Jur.  (N.  S.)  496. 

(»)  Ibid.,  1427  ;   and  see  Sharp  r.  (^)  Re   M*Myn,    (1886)   33   0»  D. 

Lush,  (1879)  10  C.  D.  468,  472.  575. 

(p)  Green    v.    Salmon,    (1838)    8  (r)  See  Williams  (10th  ed.)  737. 

A.  k  E.  348.  W  Hancock  r.  Podmore,  (1830)  1 

Qp)  Coleby    r.    Coleby,  (1866)  12  B.  k  Ad.  260. 
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funerals  of  persons  of  the  same  rank  and  fortune  as  the 
deceased  (t). 

Mourning  furnished  to  the  widow  and  family  of  the 
deceased  is  not  a  funeral  expense  such  as  can  be  claimed 
against  the  estate  (t^). 

The  cost  of  a  tombstone  will  not  be  allowed  as  against 
creditors,  or  as  against  beneficiaries  without  their  consent  in 
the  absence  of  any  testamentary  direction  (x).  If  a  testator 
has  directed  or  bequeathed  a  sum  certain,  or  a  sum  capable  of 
being  ascertained,  to  be  applied  in  the  erection  of  a  tombstone 
or  monument  to  his  memory,  either  in  a  church,  on  on 
consecrated  or  unconsecrated  ground,  if  the  executors  insist 
upon  the  trust  being  executed  it  would  seem  the  Court  is 
bound  to  see  it  carried  out,  although  there  may  be  no  one 
able  to  compel  the  executors  to  carry  it  outCv)-  The  same 
would  seem  to  apply  to  a  direction  to  expend  a  sum  of  money 
in  repairing  a  tombstone  or  vault  (z). 

Sect.  2. — Of  Collecting  the  Effects, 
As  soon  as  possible  after  the  death,  the  executor,  or  the 
person  entitled  to  and  intending  to  apply  for  grant  of  letters 
of  administration,  should  ascertain  the  particulars  of  the 
estate  of  the  deceased  with  a  view  to  the  preparation  of  the 
Inland  Eevenue  affidavit,  which  must  be  delivered  before 
grant  of  probate  or  letters  of  administration  (a) ,  and  collecting, 
getting  in  and  preserving  the  efTects. 

The  repealed  (6)  statutes  of  21  Hen.  VIII.  c.  6,  and  22  & 
28  Car.  II.  c.  10,  provided  for  the  making  of  inventories  by 
executors  and  administrators  of  the  goods  and  chattels  of  the 
deceased.  But  the  bond  given  under  the  Court  of  Probate 
Act,  1857  (20  &  21  Vict.  c.  77),  s.  81,  is  conditioned  to  make 


(0  Mullick  r.  Mullick,  (1829)  1 
Knapp,  245, 

(«)  Johnson  r.  Baker,  (182£)  2 
C.  &  P.  207. 

(«?)  Bridge  r.  Brown,  (1843)  2  Y.  & 
Coll.  C.  C.  181,  185,  192. 

(y)  Trimmer  r.  Danby,  (1856)  25 
L.  J.  Ch.  424,  427  ;  /?«  Dean,  (1889) 
41  C.  D.  552,  557. 


(z)  Lloyd  r.  Lloyd,  (1852)  2  Sim. 
(N.  8.)  255,  264 ;  Be  Dean,  vhi  tvp, ; 
and  ace  jtont^  p.  407. 

(tf)  See  afitpj  p.  163. 

(ft)  Repealed  by  20  6i  21  Vict.  c.  77, 
8.  80  ;  and  see  ante,  p.  132,  as  to  the 
administration  bond  required  relatin*; 
to  collecting,  getting  in  and  adminis- 
tering the  personal  estate. 
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the  inventory  when  called  on,  and  to  exhibit  the  same  when- 
ever required  by  law  bo  to  do  (c). 

According  to  the  modem  practice,  neither  the  executor  nor  Modern 
administrator  exhibits  any  inventory  whatsoever  unless  ^^^  *^^' 
required  so  to  do  by  summons  at  the  instance  of  a  party 
interested.  Having  regard,  however,  to  the  form  of  affidavit 
for  Inland  Revenue,  an  application  for  an  order  to  exhibit  an 
inventory  is  now  very  seldom  made,  but  since  the  affidavit  is 
filed  in  the  Inland  Revenue  Office  and  not  in  the  Probate 
Division,  and  is  not  accessible  to  everybody,  it  may  in  some 
cases  stiil  be  convenient  to  apply  to  the  registrar  of  the 
Probate  Division  for  an  inventory  to  be  exhibited  (d). 

In  certain  cases  on  the  grant  of  letters  of  administration  a  Declarations 
declaration  of  the  personal  estate  and  effects  of  the  deceased  ^tate^^^^ 
is  required  to  be  filed  in  the  registry  (e). 

Should  any  contest  arise  in  the  Probate  Division  as  to  the  Appointment 
validity  of  the  Will  or  as  to  the  person  entitled  to  the  grant  trator^cen* 
of  letters  of  administration  the  Court  will  appoint  an  adminis-  ^Tllm^da 
ttAtor  pendente  lite  for  the  purpose  of  taking  possession  of  the  ^<'^- 
deceased's  property,  and  to  bring  actions,  or  make  demands, 
and  pay  debts ;  and  without  any  contest  the  Court  may  grant 
administration  ad  coUigenda  bona  to  a  stranger  where  the 
necessity  of  the  case  requires  it(/). 

So  also  before  grant  of  probate  or  letters  of  administration,  Apiiointment 
where  no  suit  is  pending  in  the  Probate  Division,  and  after  ^  ^^^^^  ^' 
grant,  in  proceedings  for  administration,  the  Chancery  Division 
will,  in  a  proper  case,  appoint  a  receiver  of  the  assets  (g). 

The  liability  of  an  executor  or  administrator  for  neglect  in 
collecting  and  getting  in  the  assets  is  considered  later  (A). 

Sect.  3. — Of  AdminUtration  Expenses. 
The  expenses  in  administering  the  estate  are  a  first  charge,  Adminidtra- 
whether  administered  in  or  out  of  Court  (i).  aroVfiret*^ 

0)  See  Tr.  A:  Coo.  P.  P.  (14th  ed.),  (/)  Ante,  pp.  124, 127.  ^^  ^°  *^^ 

p.  912,  Form  282.  (^)  Ante,  p.  126. 

(rf)  See  Williams  (lOth  ed.)  741  ft  (A)  Poet,  p.  571. 

seq. ;  Tr.  &  Coo.  P.  P.  (14th  ed.)  209.  (i)  Loomes  v.    Stotherd,  (1823)  1 

(0  See    P.    R.    1862,    r.  42,  a/Ue,  Sim.  &  Stu.  458,  461. 
p.  135. 
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What  are 
administra- 
tion expenses. 


Funeral 
expenses. 

Probate  or 
estate  daty. 


Estate  duty 
on  personalty 
over  which 
deceased  bad 
a  general 
power  of 
appointment. 


Executorship  expenses,  testamentary  expenses,  and 
administration  expenses  are  synonymous  expressions,  and 
mean  expenses  incident  to  the  proper  performance  of  the 
duty  of  the  executor  or  administrator.  The  word  '*  testa- 
mentary" has  ceased  to  have  its  purely  etymological  meaning. 
It  applies  equally  to  the  case  where  there  is  no  testament, 
and  the  estate  is  being  administered  according  to  the  law  of 
the  land  {k).  It  is  immaterial  whether  a  testator  does  or  does 
not  direct  his  testamentary  expenses  to  be  paid  out  of  his 
general  personal  estate,  as  such  a  direction  merely  expresses 
what  the  law  implies  (Z). 

Administration  expenses  include  : — 

(1)  The  funeral  expenses  (m),  and  these  are  to  be  allowed 
before  any  debt  or  duty  whatsoever  (n). 

(2)  Formerly  probate  duty  and  now  the  estate  duty  on 
personalty,  being  a  payment  which  must  be  made  before  pro- 
bate or  administration  can  be  obtained  (o) ;  but  not  estate  duty 
payable  in  respect  of  real  estate,  because  it  is  not  required  to  be 
paid  in  order  to  obtain  probate  or  letters  of  administration  (p). 
A  general  direction  to  pay  legacies  out  of  a  mixed  fund  of 
residue  charges  them  rateably  on  the  portions  attributable  to 
realty  and  personalty,  and  so  far  as  the  legacies  are  payable 
out  of  the  portion  attributable  to  realty  they  must  be  treated 
as  a  disposition  of  real  estate  and  must  bear  their  own  estate 
duty.  Estate  duty  payable  in  respect  of  real  estate  is  not  a 
testamentary  expense ;  and  the  fact  that  '*  testamentary 
expenses  "  are  directed  to  be  paid  out  of  a  mixed  fund  does 
.not  convert  into  a  testamentary  expense  something  which 
would  not  otherwise  be  one  (q). 

(S)  Estate  duty  on  personalty  over  which  the  deceased  had 
a  general  power  of  appointment  (r);  but  as  between  appointees 


(*)  Sharp  r.  Lush,  (1879)  10  C.  D. 
468,  as  explained  by  Kekewich,  J.,  in 
Re  Clemow,  [1900]  2  Cb.  182,  190. 

(0  Jte  Spencer  Cooper,  [1908]  1  Ch. 
130;  Be  Orlcbar,  [1908]  1  Ch.  136, 
HI. 

(m)  Sharp  r.  Lush,  ubi  tup. 


(«)  Ante,  p.  306. 
(o)  l{e  Clemow,  ubi  tup. 
Qp)  Re  Sharman,  [1901]  2  Cb.  280. 
(<7)  Re  Spencer  Cooper,  ubi  tup. 
(r)  Re  Fearnsides,    [1903]    1    Ch. 
250  ;  Re  Creed,  (1905)  W.  N.  94. 
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and  residuary  legatees,  unless  tbe  estate  duty  is  by  direction 
in  the  Will  thrown  on  the  residue,  there  is  a  conflict  of  decision 
whether  it  should  be  borne  by  the  appointed  fund  or  the 
residuary  estate,  the  question  depending  upon  whether  the 
appointed  fund  is  property  which  ''passes  to  the  executor  as 
such "  within  the  meaning  of  the  Finance  Act,  1894,  since 
if  it  does  not  pass  to  the  executor  as  such  the  duty  is  under 
s.  9  (1)  of  the  Act  made  a  first  charge  on  the  property 
in  respect  of  which  duty  is  leviable,  that  is,  the  appointed 
fund  («). 

Where  the  appointed  fund  is,  at  the  death  of  the  testator.  Where  the 
still  a  reversionary  interest  expectant  on  a  prior  life  interest  fund  is  at  the 
the  corpus  of  the  fund  is  under  s.  2  (1)  (b)  property  which  tesuitora*^^ 
passes  on  the  testator's  death,  and  estate  duty  is  payable  on  yevereionar}' 
that  corpus  under  s.  8  (4),  and  the  person  to  whom  the  pro- 
perty passes  for  a  beneficial  interest  in  possession,  or   the 
trustee  of  the  settlement  in  whom  the  fund  is  vested,  and  not 
the  executor,  is  the  person  accountable,  and  consequently  it  is 
not  a  testamentary  expense  and  it  must  be  borne  by  the 
settled  fund  {t). 

Settlement  estate  duty  is  not  payable  in  order  to  obtain  Settlement 
probate,  s.  19  (2)  of  the  Finance  Act,  1896  (59  &  60  Vict.  ^^^^  '^''*^' 
c.  28)  allowing  in  every  case  six  months  after  the  death  within 
which  it  may  be  paid,  and  it  has  no  analogy  to  probate  duty. 
Consequently  a  direction  to  pay  ''  testamentary  expenses " 
does  not  extend  to  settlement  estate  duty  any  more  than  it 
would  to  legacy  duty  on  legacies  not  otherwise  expressed  to  be  Lci^cy  duly, 
given  free  of  legacy  duty  (w). 

But  a  direction  to  pay  "  free  from  duty*'  will  include  the  Direction  to 
settlement  estate  duty,  and  there  would  seem  to  be  no  distinc-  covers  nii^ 
tion  between  a  direction  to  pay/* free  from  duty*'  or  ** without  ^"^^®^- 

(#)  Re  Treasure,  [1900]  2  Ch.  648  Ife    Fearnsides,    [1903]    1    Ch.    250 

(Kekewich.  J.)  ;  Ittf  Maddock,  [1901]  (Kady,  J.)  ;  He  Creed,  (1905)  \V.  N. 

W.  N.  118  (Kekewich,  J.) ;  lie  Power,  94  (Eady,  J.)  ;  lie  Orlebar,  [1908]  1 

[1901]  2  Ch.  (J59  (Byrne,  J.),  holding  Ch.  136  (Neville,  J.),  holding  that  the 

that  the  appointetl  fund  does  not  pass  appointed  fund  passes  to  the  executor 

to  the  executor  as  such  ;  Be  Moore,  as  such. 

[1901]    1  Ch.  G91  (Buckley,  J.);  Be  (t)  B£  mxon,  nhi  iup. 

Dixon,  [1902]  1  Ch.  248  (Buckley,  J.)  ;  (m)  Be  King,  [1904]  1  Ch.  363. 
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any  deduction  "  (a-) ;   and  a  direction  to  pay  **  debts,  funeral 

and  testamentary  expenses  and  duties  "  is  sufficient  to  throw 

the  burden  of  the  settlement  estate  duty,  as  well  as  the  estate 

duty  payable  in  respect  of  specifically  devised  realty,  upon  the 

general  residuary  estate  in  exoneration  of  the  specifically 

devised  realty  (y). 

Costs  of  (4)  All  expenses  properly  incurred  in,  about  or  incidental 

probTte  or       *^  obtaining  probate  or  letters  of  administration  (z). 

mSiation  ^^^  '^^^  ^^^^^  ^*  collecting  and  warehousing  and  protecting 

Cost  of  pro-     the  assets  (including  specific  legacies),  payment  and  discharge 

tectmg  assets,  ^f  debts,  and  in  obtaining  the  advice  of  solicitors  or  counsel  as 

Cost  of 

obtaining        to  the  distribution  of  the  estate  (a). 

*  ^1°  *  (6)  All   expenses  of    realisation  of   foreign    or    colonial 

8ation,includ-  assets,  including  the  payment  of  duties  to  the  foreign  or 
colonial*^  ^^  colonial  government,  whether  such  duties  are  similar  to 
duties.  English   probate  duty   or  to    legacy    duty,   are   deductions 

to  be  made  as  expenses  of  the  estate  to  be  paid  out  of  the 

estate  generally  {h). 

Cost  of  sever-         (7)  Where  the  trusts  of  a  gross  sum  when  invested  are 

^°^at?n  "^"^    declared  by  the  Will,  the  costs  of  the  investment,  of  severing, 

trust  fund.       appropriating  and  securing  the  fund,  must  come  out  of  the 

general  estate  (r).     But  under  a  direction  to  accumulate  certain 

securities  until  the  same  should  amount  to  a  certain  sum  and 

then  to  convert  and  invest  in  the  purchase  of  land,  the  costs 

of  the  investment  in  land  are  to  be  paid  out  of  the  particular 

sum  directed  to  be  invested  (d). 

CoBtsof  action         (8)  The  costs  of  both  plaintiff  and  defendants  of  an  action 

tratl^n  ^'^^^      properly  brought  by  an  executor  or  administrator  for  the 

administration  of  the  personal  estate  are  as  a  general  rule 
testamentary  expenses  and  will  be  allowed,  and  the  same  rule 
applies  if  one  of  the  persons  beneficially  entitled  comes  to  the 

(^)  Jie  Turnbull,  [190.*)]  1  Ch.  72<;,  279  ;  JRt  Maurice,  (1897)  7.")  L.  T.  415. 

(y)  Fe  Pimm,  [1904]  2  Cli.  345.  (<?)  Handley  r.  Davies,  (1859)  5  Jur. 

(0  Ife  Clemow,  [1900]  2  Ch.  182,  (N.   S.)   190,  following  Whopham  r. 

184,  192.  Wingfield,  (1799)  4  Vos.  630. 

(//)  Sharp  r.  Lush,  (1879)  10  C.  D.  (//)  Gwyther    r.    Allen,    (1842)    1 

468.  Hare,  505. 

Qh)  Pet  it  V.  Stirling,  (1878)  10  C.  D. 
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Court  as  plaintiff  and  asks  for  directions  for  the  proper 
administration  of  the  estate  {e). 

In  an  action  for  the  administration  of  an  estate,  where  the  Where  assets 
estate  proves  to  be  insuflScient  to  pay  all  the  costs,  the  legal  cient  to  pay 
personal  representatives  are  entitled  in  priority  to  other 
parties  to  be  paid  their  costs,  and  the  costs  of  the  plaintiff, 
not  being  the  legal  personal  representative,  are  the  next  charge 
on  the  estate  (/) ;  and  an  order  in  the  action  that  the  costs  of 
all  parties  are  to  be  paid  out  of  a  fund  does  not  affect  this  rule 
as  to  priority  and  amount  to  a  direction  that  the  costs  are  to 
be  paid  equally  (^). 

In  a  legatee's  action  for  administration,  where  the  estate  is  in  legatee's 

-  11  1     i  1 1_  J.  action  order 

insuflScient  to  pay  costs  it  would  seem  that  the  costs  are  pay-  in  which  costs 
able  in  the  following  order :  first,  the  costs  of  the  legal  per-  **^^  m^^^^- 
sonal  representative  as  between  solicitor  and  client ;  secondly, 
the  costs  and  expenses  of  the  plaintiff  in  selling  and  getting  in 
the  estate,  and  the  costs  of  the  heir  in  executing  deeds ;  and, 
thirdly,  the  other  costs  of  all  parties  as  between  party  and 
party  paii  passu  (h\  A  plaintiff  who  institutes  a  suit  for  the 
benefit  of  others  obtains  a  charge  on  the  fund,  but  not  neces- 
sarily in  preference  to  the  defendants  (i). 

In  a  next-of-kin  suit,  or  in  a  legatee's  suit  for  administra-  lu  next-of-kin 
tion,  where  the  estate  is  insufl&cient  for  payment  of  debts,  the  actio^^ff^  ^ 
plaintiff  is  not  entitled  to  solicitor  and  client  costs,  since  the  ®*^*5®  ^^f^^' 

■^  ^  vent,  only 

Court  considers  he  had  no  occasion  to  come  to  the  Court  party  and 

i.      1 1  / 1 V  party  costs 

at  all(Ap).  allowed. 

Where  the  estate  is  insufl&cient  for  payment  of  debts  it  in  creditor's 
belongs  to  the  creditors  exclusively,  and  therefore,  if  a  credi-  egta^e'^nsoi- 
tor  has,  for  the  benefit  of  all  the  creditors,  instituted  a  suit  in  vent,  solicitor 
which  he  has  recovered  a  fund,  he  is  to  be  recouped  what  he  costs  allowed; 

(<?)  Harloe  r.  Harloe,  (1875)  L.  R.  following  Gaunt  r.  Taylor,  (1843)  2 

20  Eq.  471  ;  Sharp  r.  Lush,  nbi  sujj. ;  Hare,  413. 

Be    Prince,  [1898]  2    Ch.    225;    ite  (/«)  Wetenhall  r.  Dennis,  (1863)  33 

Buckton,  [1907]  2  Ch.  406,  414  ;  past,  Beav.  285. 

pp.  314,  589.  (0  Per  Jessel,  M.R.,  In  re  Middle- 

(/)  Tipping    r.    Power,    (1842)    1  ton,  (1882)  19  C.  D.  552,  556. 

Hare,  405  ;  and  see  lie  Turner,  [1907]  Qk)  Re  Richardson,  (1880)  14  C.  D. 

2Ch.  126.  611. 

(^)  lie  Griffith,  [1904]  1  Ch.  807, 
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In  creditor's 
action  if 
estate  solvent 
party  and 
party  costs 
only  allowed. 

Bight  of  per- 
sonal repre- 
sentative or 
residuary 
legatee  to 
costs  in  the 
absence  of 
special 
gronnds. 


Discretion  of 
Court  as  to 
costs. 


has  properly  expended  in  recovering  it  before  it  is  divisible 
among  the  creditors  pro  rata,  and  is  entitled  to  his  costs  as 
between  solicitor  and  client  and  not  as  between  pai*ty  and 
party  only.  This  rule  applies  equally  to  the  case  of  a  creditor 
who  obtains  the  conduct  of  an  action  originally  commenced 
by  a  next-of-kin  or  legatee  (i). 

So  also,  on  the  same  principle,  where  the  testator  was  one 
of  a  firm  of  traders,  and  in  a  creditor's  administration  action 
the  general  estate  on  realization  turned  out  sufficient  to  pay 
in  full  the  separate  creditors  including  the  plaintiff's  debt,  but 
insufficient  to  pay  in  full  the  joint  creditors,  the  plaintiff  was 
held  to  be  entitled  to  costs  out  of  the  estate  as  between  solici- 
tor and  client  (/h). 

In  a  creditor's  administration  suit,  if  the  estate  proves 
more  than  sufficient  to  pay  all  the  creditors  in  full,  party  and 
party  costs  only  are  allowed  to  the  plaintiff  creditor  (u). 

Prior  to  the  Judicature  Act,  1878,  a  residuary  legatee  or 
personal  representative  filing  a  bill  for  administration  had  a 
right  to  have  his  costs  out  of  the  estate,  unless  that  right  was 
displaced  by  showing  some  special  grounds  for  depriving  him  of 
them,  and  this  right  is  saved  by  Ord.  65  of  B.  S.  C.  1875  (o). 
But  this  rule  of  the  Court  of  Chancery  did  not  apply  to  a 
hostile  action  seeking  to  charge  the  defendant  with  costs  on 
the  ground  of  acts  of  misconduct.  Such  an  action  is  not  an 
ordinary  action  (p). 

Ord.  65,  r.  1,  of  B.  S.  C,  1883,  provides :  "  Subject  to  the 
provisions  of  the  Acts  and  these  Bules,  the  costs  of  and  inci- 
dent to  all  proceedings  in  the  Supreme  Court,  including  the 
administration  of  estates  and  trusts,  shall  be  in  the  discretion 
of  the  Court  or  Judge;  provided  that  nothing  herein  contained 
shall  deprive  an  executor,  administrator,  trustee,  or  mortgagee 
who  has  not  unreasonably  instituted  or  carried  on  or  resisted 
any  proceedings,  of  any  right  to  costs  out  of  a  particular  estate 


(0  Jfe  Richanlfcon,  (1880)  U  C.  D. 
Oil. 

(w)  JU*  McRea,  (1886)  32  C.  D.  013. 

00  Bitxlie  r.  Bolton,  (1834)  3  My. 

ii  K.  168. 


00  Farrow  r.  Austin,  (1881  18 
C.  D.  58. 

Qp)  Williams  v.  Junes,  (1886  34 
C.  D.  120. 
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or  fund  to  which  he  would  be  entitled  according  to  the  rules 
hitherto  acted  upon  in  the  Chancery  Division :  Provided  also 
that,  where  any  action,  cause,  matter,  or  issue  is  tried  with  a 
jury,  the  costs  shall  follow  the  event,  unless  the  Judge,  by  whom 
such  action,  cause,  matter,  or  issue  is  tried,  or  the  Court,  shall, 
for  good  cause,  otherwise  order." 

Ord.  66,  r.  14  a,  of  B.  S.  C,     893,  provides  that :   "  The  Coeta  of  an 

uDBucoessful 

costs  occasioned  by  any  unsuccessful  claim  or  unsuccessful  claim  or 
resistance  to  any  claim  to  any  property  shall  not  be  paid  out  ^^^j  eulm. 
of  the  estate,  unless  the  Judge  shall  otherwise  direct/* 

Where  real  and  personal  estate  are  being  administered  in  Costs  so  far  as 

iucrcasGd  bv 

one  action,  the  costs  exclusively  occasioned  by  the  administra-  administra- 
tion of  the  real  estate,  that  is,  the  costs  of  the  action  so  far  only  ^^^ef  ^^^ 
as  they  have  been  increased  by  the  administration  of  the  real 
•estate,  must  be  borne  by  the  real  estate,  the  general  costs  of  suit 
being  borne  by  the  personal  estate  (q).  This  practice  has  not  been 
altered  or  affected  by  the  Land  Transfer  Act,  1897  (r).  It  applies 
notwithstandingageneral  direction  containedin  the  Will  that  the 
testamentary  expenses  are  to  bepaidout  of  the  personal  estate  («)• 

The  costs  of  an  action  properly  incurred  in  the  Probate  When  costs  in 
Division  to  establish  a  Will,  or  unsuccessful  proceedings  in  the  gj^  ^re  testa^ 
Probate  Division  to  have  a  grant  of  administration  when  the  ™«^**''y 

^  expenses. 

Court  pronounced  against  the  alleged  Will,  will  be  allowed  as 
testamentary  expenses  (t). 

Prior  to  the  Land  Transfer  Act,  1897,  the  Probate  Division  Jurisdiction 

of  Pi^bfttfi 

had  no  jurisdiction  to  charge  the  real  estate  with  the  costs  of  Division  to 
An  unsuccessful  action  impeaching  the  validity  of  the  Will  (a).  ^^STwrni 
But   now,  by  virtue   of   the   Land  Transfer  Act,  1897,  the  <^^^  ^  ^®^ 

•^  '  '  as  personal 

Probate  Division  has  jurisdiction  to  deal  with  real  estate  of  a  estate. 
person  dying  since  the  commencement  of  the  Act  as  well  as 
the  personal  estate,  and  under  s.  2  (3)  the  real  estate  of  the 
•deceased  is  to  be  administered  in  the  same  manner,  subject  to 
the  same  liabilities  for  debts,  costs  and  expenses,  and  with  the 

f^)  Patching  r.  Barnett,  (1881)  :>l  (*)  Re  Belts.  [1907]  2  Ch.  149. 

L.   J.  Ch.    74  ;  Be  Middleton,  (1881)  (0  ^  (Memow.  [1900]  2  Ch.  182. 

19  C.  D.  552.  (tf)  lie  Prince,  [1898]  2  Ch.  225. 

(r)  Jle  Jones,  [1902]  1  Ch.  92. 
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same  incidents  as  if  it  were  personal  estate.  Consequently 
the  Probate  Court  can  say  how  the  costs  of  the  Probate  action 
shall  be  borne.  But  if  the  Probate  Court  makes  no  distinction 
between  the  various  portions  of  the  estate,  but  merely  directs 
the  costs  to  be  paid  out  of  the  estate,  the  costs  are  payable  out 
of  the  entirety,  and  the  proper  distribution  must  be  made  in 
due  course  of  administration,  and  where  the  personal  estate  is. 
insufiBcient,  the  real  estate  must  bear  them  {x). 

A  charge  created  by  an  order  of  the  Probate  Division  which 
is  not  administering  the  estate  can  only  operate  upon  what 
remains  after  payment  of  the  costs  of  administration  in  the 
Chancery  Division,  and  is  therefore  ineffectual,  even  in  express 
terms,  to  give  priority  over  the  costs  of  administration  of  the 
legal  personal  representative  (y). 

Although  a  direction  in  a  Will  to  pay  testamentary 
expenses  would  include  the  costs  of  an  administration  action 
whenever  commenced,  yet  if  such  an  action  is  not  probable 
the  Court  will  give  directions  for  a  distribution  of  the  fund 
without  making  provision  for  any  such  eventuality  (z). 

There  is  no  residue  of  personal  estate  until  after  payment 
of  the  debts,  funeral  and  testamentary  expenses,  and  all  costs 
of  the  administration  of  the  estate  of  the  testator,  consequently 
the  costs  of  an  administration  suit  come  out  of  the  general 
personal  estate  and  not  primarily  out  of  a  lapsed  share  (a). 

The  costs  of  ascertaining  who  are  the  next-of-kin  entitled 
to  a  lapsed  share  must  be  paid  out  of  the  general  f  and  before 
the  residue  can  be  arrived  at.  Executors,  therefore,  were 
held  not  justified  where  the  residue  was  divisible  between  six 
persons,  some  of  whom  predeceased  the  testator,  in  paying  to 
the  surviving  legatees  their  share,  and  paying  the  remainder  of 
the  residue  into  Court  under  the  Trustee  Belief  Act,  without 
setting  apart  a  fund  to  answer  and  pay  for  the  costs  of 
ascertaining  the  next-of-kin  (&). 


(a?)  J?4f  VickerBtaff,[1906]  1  Ch.762. 
(y)  lie  Mayhew,  (1877)  5  C.  D.  596. 
(z)  Be  Cope's  Truste,  (1877)  36  L.  T. 
437. 


(a)  Fenton  r.  Wills,  (1877)  7  C.  D. 


33. 


(5)  He  Giles,  (1886)  34  W.  R.  712. 
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So  also  it  is  the  duty  of  executors  to  ascertain  who  the  Cosuofascer- 
legatees  are ;  that  is  part  of  the  ordinary  course  of  administra-  eoiw  entiSed 
tion,  the  costs  of  which  are  payable  out  of  residue.     The  ^^^^g^^^ies. 
executors    cannot,  by    payment    into    Court,  or    any   other 
severance  of  a  legacy,  release  the  residue  from  bearing  the 
costs  of  an  inquiry  for  the  purpose  of  ascertaining  who  are 
the  persons  entitled  to  take  (c). 

By  Ord.  65,  r.  14  b  (R.  8.  C,  Nov.,  1898),  the  costs  of  inquiries  Distinction 
to  ascertain  the  persons  entitled  to  any  legacy,  money,  or  share,  Z  d1rec?^^i^ 
or  otherwise  incurred  in  relation  thereto,  shall  be  paid  out  of  *^®  ^^"'^^ 
such  legacy,  money,  or  share,  unless  the  judge  shall  otherwise 
direct.    And  rule  14  c  provides  that  where  some  of  the  persons 
entitled  to  a  distributive  share  of  a  fund  are  ascertained,  and 
difficulty  or  delay  has  occurred,  or  is  likely  to  occur,  in  ascer- 
taining the  persons  entitled  to  the  other  shares,  the  Court  or 
judge  may  order  or  allow  immediate  payment  of  their  shares 
to  the  persons  ascertained  without  reserving  any  part  of  those 
shares  to  answer  the  subsequent   costs  of   ascertaining    the 
persons  entitled  to  the  other  shares ;  and  in  all  such  cases 
such  order  may  be  made  for  ascertaining  and  payment  of  the 
costs  incurred  down  to  and  including  such  payment  as  the 
Court  or  judge  shall  think  reasonable. 

(r)  lie  Giblx)ns'  Will.  (18H7)  U  C.  D.  48C. 


CHAPTER    XXIII. 


OF  PAYMENT  OF  DEBTS. 


Immediately  after  grant  of  probate  or  letters  of  adminis- 
tration proper  advertisements  for  claims  should  be  inserted  in 
newspapers,  pursuant  to  s.  29  of  22  &  28  Viet.  c.  85  (a). 
Obligation  to         In  payment  of  debts  the  executor  or  administrator  must 

observe  rules 

as  to  priority,  observe  the  rules  of  law  as  to  priority ;  for  if  with  notice  he 

pays  those  of  a  lower  degree  first,  he  must,  on  a  deficiency  of 
assets,  answer  those  of  a  higher  degree  out  of  his  own 
estate  (b).  So  also  he  is  bound  to  plead  a  debt  of  a  higher 
nature  in  bar  of  an  action  brought  against  him  for  a  debt  of 
an  inferior  nature  and  riens  ultra,  if  he  has  not  assets  for  both, 
otherwise  it  will  be  an  admission  of  assets  to  satisfy  both 
debts  (c). 
Order  of  The  order  of  priority  is  that  which,  according  to  the  nature 

prion  y.  ^j  ^j^^  debts  or  of  the  assets,  is  prescribed  by  the  laws  of  the 

'  jurisdiction  from  which  the  grant  issued,  and  every  adminis- 
trator,  principal  or  ancillary,  must  apply  the  assets  reduced 
into  possession  under  his  grant  in  paying  all  the  debts  of  the 
deceased,  whether  contracted  in  the  jurisdiction  from  which 
the  grant  issued  or  out  of  it,  and  whether,  owing  to  creditors 
domiciled  or  resident  in  that  jurisdiction,  or  out  of  it,  in  that 
order  (rf). 

But  the  ancillary  administrator,  after  paying  all  such 
creditors  as  come  in  and  prove  their  claims,  should  transmit 
the  surplus  to  the  principal  administrator  (e). 

The  following  observations  apply  to  the  administration  of 
English  assets. 

(«)  Poxf,  p.  349.  (d)  Westlake's      Priv.     Int.     Law 

(b)  Williams  (lOtb  etl.)  753.  (3rd  ed.),  s.  110. 

(r)  Ibid.:  and  see  1  Saund.  333n,  (<?)  Cook  r.  Gregson, (1854) 2  Drew, 

n.  (8) ;  tAsojfott,  p.  323.  286,  288. 
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Sect.  1.— 0/"  Crown  Debts. 

To  all  other  debts  of  whatever  nature,  as  well  of  a  prior  Debts  due  to 
as  of  a  subsequent  date,  such  as  are  due  to  the  Crown  by  J^owror"  ^^ 
record  or  specialty,  claim  the  precedence  (/).  specialty  have 

p  reGecicuce  • 

Debts  due  to  the  Grown  by  matter  of  record  or  by  specialty 
are  of  the  same  nature ;  for  by  stat.  88  Hen.  YIIL,  c.  89,  it  is 
enacted,  that  all  obligations  and  specialties,  taken  to  the  use 
of  the  King,  shall  be  of  the  same  nature  as  a  statute  staple  (g). 

Whenever  the  right  of  the  Grown  and  the  right  of  a  sub-  Between 
ject  with  respect  to  the  payment  of  a  debt  of  equal  degree  Muai  degree 
come  into  competition,  the  Crown's  right  prevails  (h).    Except  Crown's  right 
so  far  as  the  legislature  has  thought  fit  to  interfere,  the  rule 
is  one  of  universal  application  (t).    In  general,  the  Grown  is 
not  bound  by  a  statute  unless  expressly  mentioned,  or  referred 
to  by  necessary  implication  (k). 

Sums  of  money  owing  to  the  King  in  wood  sales,  or  sales  Crown  debta 
of  tin,  or  other  his  minerals,  for  which  no  specialty  is  given,  contract  not 
shall  not  be  preferred  to  a  debt  due  to  a  subject  by  matter  preferred  to 

^  *  J  judgment 

of  record.     So  though  fines  and  amercements  in  the  King's  debt  of  sub- 

iect 

Gourt  of  Record  are  clearly  debts  of  record  and  entitled  to 
such  preference,  yet  amercements  in  the  King's  Gourts  Baron, 
or  Gourts  of  his  Honours,  which  are  not  of  record,  have  no 
such  priority ;  nor  have  fines  for  copyhold  estate,  nor  money 
arising  from  the  sale  of  estrays  within  his  manors  or  liberties ; 
for  these  are  not  debts  of  record  (/)•  So  also  arrears  of  rent 
due  to  the  Grown,  whether  it  be  a  fee  farm  rent,  or  a  rent 
reserved  on  a  lease  for  years,  are  to  be  regarded  as  a  debt  by 
simple  contract  (m). 

In  Re  Bentinck  (n),  a  testator  died  insolvent  after  1870,  Mode  of 
owing  specialty  and  simple  contract  debts,  including  a  simple  ^ts  l^^^ 

giving  effect 

(/)  2  Inst.  32.  p.  482,  per  Cotton,  L.J. ;  Att.-Gen.  for   to  Crown's 

(^)  See  WiUiams  (10th  ed.)  756.  New    South    Wales    v.    Curator    of   preference. 

(/O  Ee  Henley  &  Co.,  (1878)  9  C.  D.  Intestates*  Estates,  [1907]  A.  C.  519, 

469,481.  522. 
(0  New     South    Wales    Taxation  (I)  Williams  (10th  ed )  756. 

Commissioners  v.  Palmer,  [1907]  A.  C.  (m)  Ibid, 

179,  182.  («)  [1897]  1  Ch.  673. 

(A)  Be  Henlej  ic  Co.,  ubi  iup,  at 


320 


EXECUTORS. 


Credit  for 
probate  dut3- 
considered  a 
Crown  debt. 


Surety  to 
Crown  on 
payment  of 
debt  entitled 
to  CrovvTi's 
priority. 


Sums  due 
from  deceased 
overseer  of 
the  poor. 

Sums  due 
from  officer  of 
a  registered 
Friendly 
Society. 


contract  debt  to  the  Crown.  The  assets  were  more  than  suffi- 
cient for  payment  of  the  Crown  debt  after  satisfying  the 
specialty  debts.  It  was  held  that  having  regard  to  Hinde 
Palmer's  Act  (82  &  88  Vict.  c.  46)  (o),  the  assets  ought  first 
to  be  apportioned  rateably  between  the  specialty  and  simple 
contract  debts,  and  that  the  Crown  debt  ought  then  to  be 
taken  out  of  the  amount  apportioned  to  the  simple  contract 
debts. 

By  stat.  55  Geo.  III.  c.  184,  s.  45,  the  commissioners  of 
stamps  are  authorised,  in  certain  cases  upon  giving  security, 
to  give  credit  for  the  duties  on  probates  and  administrations ; 
and  by  sect.  48  it  is  provided  that  the  duty  for  which  credit 
shall  be  so  given  shall  be  a  debt  to  the  Crown,  and  shall  be 
paid  in  preference  to  and  before  any  other  debt  whatsoever. 

A  surety  to  the  Crown,  who  has  paid  the  debt  of  his 
deceased  principal,  is  entitled  to  the  Crown's  priority  in  the 
administration  of  his  principal's  estate  (p). 

Sect.  2. — Of  Certain  Prefei'ential  Debts. 

Certain  debts  are  given  priority  by  statute  over  all  other 
claims  {q). 

By  17  Geo.  II.  c.  88,  s.  8,  the  assets  of  a  deceased  over- 
seer of  the  poor  are  primarily  liable  for  all  sums  remaining 
due  which  he  received  by  virtue  of  his  office. 

By  69  &  60  Vict.  c.  25,  s.  35,  upon  the  death  of  any  officer 
of  a  registered  Friendly  Society,  having  in  his  possession  by 
virtue  of  his  office  any  money  or  property  belonging  to  the 
society,  his  legal  personal  representative  shall,  upon  demand 
in  writing  of  the  trustees,  pay  the  money  or  deliver  over  the 
property  to  the  trustees  in  preference  to  any  other  debt  or 
claim  against  the  deceased's  estate.  This  statute  gives  priority 
to  the  trustees  although  the  debtor's  assets  consisted  of  furni- 
ture, stock-in-trade,  and  other  property,   which  cannot  be 


{o)  See  ywwrf,  327. 

C/0  N€  Lord  Churchill,  (1888)  89 
C.  I).  174. 

(y)  The  Crown  is  not  bound  by  a 
statute,  unleus  expressly  mentioned  or 


referred  to  by  necessary  implication  : 
iZ«  Henley  &  Co.,  (1878)  9  C.  D.  469  ; 
ante,  p.  319,  but  see  Williams  (10th  ed.) 
759  as  to  the  probable  precedence  of 
these  debts  to  those  due  to  the  Crown. 
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considered  as  specifically  belonging  to  the  society  (r),  or  of 
sams  not  specifically  traceable  («). 

By  56  Vict.  c.  5  (the  Eegimental  Debts  Act,  1898),  s.  2,  Regimental 
certain  payments  are  made  preferential  charges  on  the  pro-    ^ 
perty  of  a  person  dying  while  subject  to  military  law. 

By  67  Geo.  III.  c.  29,  s.  51  (Metropolis  Act,  local),  sums  Sums  due 

„•;_,,  ,  11     ,        .  .  from  collector 

collected  by  a  deceased  treasurer  or  collector  to  paving  com-  to  metropolis 
missioners  are  payable  in  preference  to  other  debts  except  missiwiere?' 
Crown  debts  (t). 

Where  the  estate  of  a  person  dying  insolvent  is   being  Preferential 
administered  in  bankruptcy  under  s.  125  of  the  Bankruptcy  w^re^higoi- 
Act,  1888  (tt)  or  under  an  order  in  the  Chancery  Division  (r),  ]^fn  ^^j.^* 
the  provisions  of  the  Preferential  Payments  in  Bankruptcy  nisteredby 
Act,  1888  {x)  apply,  whereby  the  following  claims  are  to  be 
paid  in  priority  to  all  other  debts. 

(a)  All  parochial  or  other  local  rates  having  become  due  (a)  Hates  and 
and  payable  within  twelve  months  next  before  the  date  of 
death,  and  all  assessed  taxes,  land  tax,  property  or  income 
tax  up  to  the  5th  day  of  April  next  before  the  death  and  not 
exceeding  in  the  whole  one  year's  assessment. 

{b)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  (*)  Wages  or 

salary  of 

of  services  rendered  to  the  deceased  during  four  months  before  clerk  or  ser- 
the  date  of  his  death,  not  exceeding  £50.  e^^^ng 

(c)  All  wages  of  any  labourer  or  workman  not  exceeding  *^^- 
i*25,  whether  payable  for  time  or  for  piecework  in  respect  of  labourer 
services  rendered  to  the  deceased  during  two  months  before  n^t  exceed- 
the  date  of  death.     Provided  that  where  any  labourer  in  ^^  ^^^' 
husbandry  has  entered  into  a  contract  for  the  payment  of  a 
portion  of  his  wages  in  a  lump  sum  at  the  end  of  the  year  of 
hiring,  he  shall  have  priority  for  the  whole  of  such  sum,  or  a 
part  thereof,  as  the  Court  may  decide  to  be  due  under  the 
contract  proportionate  to  the  time  of  service  up  to  the  date  of 
the  death. 

(r)  lie  Atkins,  (1882)  51  L.  J.  Ch.  (r)  Jls  Hey  wood,  [1897]  2  Cb.  593. 

406.  (jr)  51  &  52  Vict.  c.  62,  s.  1  (1)  ;  but 

(0  Be  Miller,  [1893]  1  Q.  B.  327.  query  whether    the   priority  of    the 

(0  Bee  Williams  (lOthed.)  758,  Crown  is  affected  by  s.   10    of    the 

(k)  46  &  47  Vict.  c.  52.  Judicature  Act,  1876,  post,  p.  830. 

B.  Y 
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By  8ub-8.  (2)  the  foregoing  debts  rank  equally  between 
themselves.  The  Act,  however>  by  s.  2  (1),  is  without  pre- 
judice to  the  Friendly  Societies  Act,  1875,  and  shall  not  affect 
the  priority  given  to  the  payment  of  funeral  and  testamentary 
expenses  by  s.  125  of  the  Bankruptcy  Act,  1888  (y)y  in  the 
administration  in  bankruptcy  of  the  estate  of  a  person  dying 
insolvent. 

By  8.  5  (8)  of  the  Workmen's  Compensation  Act,  1906 
(6  Edw.  VII.  c.  58),  the  amount,  not  exceeding  £100,  due  in 
respect  of  any  compensation  is  to  be  included  among  debts 
having  priority  under  the  Preferential  Payments  in  Bankruptcy 
Act,  1888. 

Sect.  8. — Of  Judgments. 

Judgments  are  next  in  priority  of  payment  and  the 
privilege  extends  to  judgments  in  all  Courts  of  Record  (z). 

With  regard  to  judgments  obtained  against  the  testator  or 
intestate  in  his  lifetime,  priority  of  date  is  not  material, 
but  he  who  first  sues  out  execution  must  be  preferred ;  and 
before  any  execution  sued,  it  is  at  the  election  of  the  executor 
or  administrator  to  pay  whom  he  will  first  (a). 

A  surety  who  has  satisfied  a  judgment  obtained  by  the 
creditor  against  the  debtor  and  his  sureties  is  entitled  to  stand  in 
the  place  of  the  judgment  creditor,  not  only  against  the  estate  of 
the  principal  debtor,  but  also  against  the  estate  of  a  co-surety 
to  obtain  repayment  of  what  he  has  paid  in  excess  of  his  fair 
contribution ;  and  to  have  priority  over  the  unsecured  creditors 
of  the  deceased,  even  in  the  administration  of  his  estate  by 
the  Court,  since  the  unsecured  creditors  are  in  no  worse 
position  than  if  the  judgment  creditor  had  exhausted  his  whole 
claim  by  enforcing  it  against  the  deceased's  estate ;  and  there 
is  no  occasion  for  the  surety  to  obtain  an  assignment  of  the 
judgment  in  order  to  gain  priority  (6). 

Under  s.  8  of  23  &  24  Vict.  c.  38,  a  judgment  recovered 
against  the  testator  or  intestate  unless  registered  was  not 


(y)  46  &  47  Vict.  c.  52,  s.  125  (7). 
(r)  Williams  (10th  ed.)  762. 


(a)  WilUams  (10th  ed.)  766. 

(ft)  He  M'Myn,  (1886)  38  C.  D.  576. 
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entitled  in  the  administration  of  the  deceased's  estate  to  any 
preference  over  the  simple  contract  debts  of  the  deceased  (c). 
This  Act  is  repealed  by  s.  6  of  68  &  64  Vict.  c.  26  (the  Land 
Charges  Act,  1900)  as  from  the  1st  July,  1901.  Notwith- 
standing 8.  88  of  the  Interpretation  Act,  1889  {d),  it  may  be 
contended  that  the  effect  of  the  repeal  is  to  leave  or  revive 
the  common  law  priority  of  an  unregistered  judgment 
unrestricted  by  any  condition  as  to  registration,  and  until  this 
question  has  been  judicially  determined  it  would  not  be  safe 
to  prefer  a  simple  contract  debt  to  an  unregistered  judgment  («). 

With  regard  to  judgments  recovered  against  an  executor  Judgments 
or  administrator  they  are  entitled  to  payment  according  to  against  per- 
their  respective  dates  out  of  legal  assets  (/).  sonsa  repre- 

If  the  executor  or  administrator  has  not  assets  to  satisfy  Mode  of 
the  debt  upon  which  an  action  is  brought  against  him,  he  P^^*<^8- 
must  take  care  to  plead  plene  administJ'avit  or  plene  adviinis- 
travit  prater,  etc.,  otherwise  if  the  estate  of  the  deceased  is 
insufficient  to  satisfy  the  judgment,  unless  it  is  of  assets  in 
futuro,  he  will  be  compelled  to  do  so  de  bonis  pj'opriis  (g). 

Where  the  Court  is  satisfied  that  the  defendant  has  duly  costs  oi: 
administered  all  assets  come  to  his  hands  it  would  seem  that  ^^^^°' 
the  defendant  is  entitled  to  his  costs  of  action  against  the 
plaintiff,  and  the  plaintiff,  where  the  debt  is  undisputed,  is 
entitled  to  judgment  for  the  same  with  his  costs  of  action  as 
against  future  assets,  quando  accideiint  (A). 

Since  82  &  88  Yict.  c.  46  (i),  which  abolished  the  distinction 
between  specialty  and  simple  contract  debts,  a  judgment 

(<?)  Van  Gheluiver.Nerinckx.  (1882)  (6th  ed.),  pp.  649  et  teq,  ;  Ee  Marvin 

21  C.  D.  189.  [1905]  2  Ch.  490  ;  and  see  Lacons  r. 

(d)  .52  k  53  Vict.  c.  63,  and  cf.  Warmoll  [1907],  2  K.  B.  350,  366,  per 
Mirfin  r.  Attwood,  (1869)  L.  R.  4  Buckley,  L.  J.,  as  to  remedy  of  creditor 
Q.  B.  333  (Hannen,  J.,  diss.')  against  one  of  seveml  executors  and 

(e)  See  post,  p.  1024.  form  of  judgment 

If)  Dollond  r.  Johnson,  (1854)  2  (A)  See  Ann.  Prac.    1908.   p.    124, 

Sm.  &  G.  301  ;  see  jwst,  p.  344,  as  to  where  also  the  different  forms  of  jndg- 

disUnction  between  legal  and  equitable  ment  against   executors   or   admini- 

assets.  strators,  aocording  to  whether  they 

(^)  See  atite,  p.    318  ;    as   to   the  show  plette  administravit  or  not,  are 

defences  which  executors  or  adminis-  given, 

trators   should   plead,    see   Williams  (t)  Pott,  p.  326, 
(lOth    ed.)    1583;    Bullen    &    Leake 

Y  2 
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against  the  legal  personal  representative  for  a  simple  contract 
debt  will  obtain  priority  over  specialty  debts,  but  it  was 
otherwise  prior  to  the  Act  (A;). 

In  the  administration  by  the  Court  of  an  insolvent  estate, 
judgment  creditors  will  be  paid  pari  passu,  and  not  in  priority 
of  time  (2),  and  rateably  with  other  creditors  (m)- 

By  8  &  4  Will.  IV.  c.  42,  s.  2,  damages  under  the  Act  in 
an  action  against  executors  or  administrators  of  any  deceased 
person  for  injury  committed  by  him  in  his  lifetime  to  another 
in  respect  of  real  or  personal  property  are  payable  in  like 
order  of  administration  as  the  simple  contract  debts  of  such 
person. 

Also  where  the  bishop  has,  under  s.  84  of  the  Ecclesiastical 
Dilapidations  Act,  1871  (84  &  85  Vict.  c.  48),  made  an  order 
stating  the  cost  of  the  repairs  for  which  the  personal  represen- 
tatives of  a  late  incumbent  are  liable,  the  sum  so  stated  is, 
under  s.  86,  a  debt  payable  to  the  new  incumbent  out  of  the 
assets  of  the  late  incumbent  pari  passu  with  the  debts  of  his 
other  creditors  (n). 

Ord.  17  of  B.  S.  C.  provides  that  there  shall  be  no  abate- 
ment by  reason  of  the  death  of  either  party  between  the 
verdict  or  finding  of  the  issues  of  fact  and  the  judgment,  but 
judgment  may  in  such  case  be  entered  notwithstanding  the 
death. 

A  judgment  pronounced  in  Court  when  entered  relates 
back  to  and  is  to  be  dated  the  day  on  which  it  was  pro- 
nounced, unless  the  judge  should  direct  it  to  be  ante-dated 
or  post-dated  (o).  But  judgments  not  pronounced  by  the 
Court  or  a  judge  in  Court,  but  made  in  Chambers  are  dated  as 
of  the  day  on  which  the  requisite  documents  are  left  with  the 
proper  officer  for  the  purpose  of  entry  (p). 

Where  between  the  trial  of  an  action  and  the  delivery 


(Jk)  Ejb    WiUiams' 
L.  R.  16  Kq.  270. 

(0  M'Causland       r. 
[1904],  1  I.  R.  37(5. 

(w)  Pott,  p.  329. 

(«)  Be  Monk,  (1887)  35  C.  D.  583. 


Estate,    (1872) 
O'Callaghan 


(d)  Ord.  41,  r.  3  ;  and  see  Guardians 
of  West  Ham  r.  Churchwardens  of 
Bethnal  Green,  [1895]  1  Q.  B.  662. 

(//)  Ord.  41,  r.  4.  Filing  is  now 
substituted  for  entry. 
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of  judgment  one  of  the  defendants  dies,  the  Court  has  juris- 
diction to  date  the  judgment  as  of  the  last  day  of  the  trial  {q). 

Where  the  death  happens  between  interlocutory  and  final  ^^^ct  of 
judgment  the  judgment  is  entered  up  against  the  executor  or  tween  inter- 
adminiBtrator  (r).  Sn^g-"** 

Under  Ord.  42,  r,  28,  if  any  change  has  taken  place  by  ™«^^- 
death  in  the  parties  liable  to   execution,  or  where  a  party  i^ueVxecu-^ 
is  entitled  to  execution  upon  a  judgment  of  assets  in  futuro,  tion  is  neces- 
an  order  for  leave  to  issue  execution  is  necessary.    Leave  does  not 
given  under  this  rule  does  not  operate  as  a  judgment  against  9P|ra*«  ^  » 
the  executor  or  administrator,  or  enable  the  judgment  creditor  against 
to  obtain  a  charging  order  against  the  executor  or  admini-  representa- 
strator  in  respect  of  the  judgment  debt  of  the  deceased  («).         ^^^^' 

Up  to  the  Act  28  &  24  Vict.  c.  88,  there  were  provisions  How  and 
that  a  judgment  should  not  affect  lands  unless  it  was  ment  operates 
registered.  The  Act  28  &  24  Vict.  c.  88,  added  the  provision  ^^and^® 
that  a  judgment  should  not  affect  lands  until  execution  had 
been  issued,  and  the  judgment  and  writ  of  execution  should 
both  be  registered.  The  object  was  to  prevent  the  issuing 
of  writs  and  the  non-execution  of  them  and  to  protect 
purchasers  from  that  state  of  things.  The  Act  27  &  28 
Vict.  e.  112,  provided  that  no  judgment  or  writ  should  affect 
land  until  the  land  had  been  actually  delivered  in  execution 
by  virtue  of  a  writ  of  elegit  or  other  lawful  authority.  But  it 
was  held  that  since  27  &  28  Vict.  c.  112,  when  land  had  been 
actually  delivered  in  execution  by  writ  of  elegit,  or  other  lawful 
authority,  it  was  unnecessary  to  register  the  judgment,  writ,  or 
other  process  of  execution,  except  for  the  purpose  of  obtaining 
under  s.  4  of  that  Act  a  summary  order  for  sale,  for  which 
purpose  registration  pursuant  to  s.  8  of  the  same  Act  was 
necessary  {t). 

Now  by  s.  2  of  the  Land  Charges  Act,  1900  (68  &  64 
Vict.  c.  26),  a  judgment  or  recognizance,  whether  obtained  or 
entered  into  on  behalf  of  the  Crown  or  otherwise,  whether 

(7)  Turner  r.  L.  &  S.  W.  Ry.  Co.,  386,  386. 

(1874)  L.  R.  17  Eq.  561.     Ecroyd  tr.  («)  Stewart  v,  Rhodes,  [1900]  1  Ch. 

Coulthard,  [1897]  2  Ch.  554.  386. 

(r)  Smith  r.   Eyles,  (1742)  2  Atk.  (0  Bs  Pope,  (1886)  17  Q.  B.  D.743. 
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obtained  or  entered  into  before  or  after  the  commencement  of 
the  Act,  shall  not  operate  as  a  charge  on  land,  or  on  any 
interest  in  land,  or  on  the  unpaid  purchase-money  for  any 
land  unless  and  until  a  writ  or  order  for  the  purpose  of  enforc- 
ing it  is  registered  under  s.  6  of  the  Land  Charges  Begistration 
and  Searches  Act,  1888  (51  &  52  Vict.  c.  61). 

Seot.  4. — Of  Recognizances  and  Statutes. 

Rank  next  Recognizances  and  Statutes  rank  next  in  priority  after 

^ts!'*'^^'      judgments  (w). 

Recognizance,        A  recognizance  is  an  obligation   of  record;  it  may  be 

entered  into  by  the  party  before  a  Court  of  Becord,  or  a 
magistrate  duly  authorised,  conditioned  for  the  performance 
of  a  particular  act,  as  to  appear  at  the  assizes,  to  keep  the 
peace,  to  pay  a  debt,  or  the  like  (x) . 

A  recognizance  to  constitute  a  record  must  be  enrolled  {y) 
Recognizances  rank  equally  as  against  the  personal  estate, 
and  the  executor  may  prefer  a  subsequent  to  a  prior  recog- 
nizance (z). 

statutes,  Statutes,  which  were  statutes  merchant,  statutes  staple, 

and  recognizances  in  the  nature  of  statutes  staple,  have  fallen 
into  disuse  (a). 


nature  of. 


nature  of. 


Sbct.  6. — Of  Specialty  and  Simple  Contract  Debts. 
bormerij  Formerly  specialty  debts,  t.^.,  debts  on  bonds  and  cove- 

sDecialtv 

debts  had        nants  under  seal,  took  priority  over  debts  by  simple  contract. 

ffS.''*  But  this  rule  applied  only  to  legal  assets.    It  was  a  rule  in 

equity  that  equitable  assets  were  to  be  applied  pari  passu  in 
the  payment  of  all  specialty  as  well  as  simple  contract  debts, 
in  equal  shares  and  proportions  (b). 

EflEect  of  The  priority,  however,  was  abolished  by  Hinde  Palmer's 

Hinde  Pal- 
mer's Act, 
1869.  (k)  Williams  (10th  ed.)  767.  securities   by  Statute,  see    Williams 

(a?)  Iltid. ;  and  see  2  Bl.  Com.  341.  (10th  ed.)  768  et.  seq. 

(y)  Glynn     r.     Thorpe,    (1817)    1  (ft)  Per  Sir  J.   Romilly,   M.R.,    in 

B.  &  Aid.  153.  Markwell    r.    Markwell,    (1864)    34 

(i)  WiUiams  (10th  ed.)  770.  Beav.  12,  18. 

(a)  For    information    relating    to 
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Act,  1869  (82  &  88  Vict,  c.  46),  which  provides  that  all  the 
creditors  of  any  person  dying  on  or  after  the  1st  January, 
1870,  as  well  specialty  as  simple  contract,  shall  be  treated  as 
standing  in  equal  degree,  and  be  paid  accordingly  out  of  the 
assets  of  such  deceased  person,  whether  such  assets  are 
legal  or  equitable,  but  without  prejudice  to  any  lien,  charge, 
or  other  security  which  any  creditor  may  hold  or  be  entitled 
to  for  the  payment  of  his  debt. 

The  Act  having  placed  the  simple  contract  creditor  and  the  Bight  to 
specialty  creditor  on  an  equal  footing  inter  se  in  the  adminis-  ^troct'to^^ 
tration  of  an  estate,  the  executor  or  administrator  in  the  specialty 

,  ,  .         1     .    .  .  .   ,  creiutor. 

exercise  of  his  administrative  right  to  prefer  one  creditor  to 
another  may  now  pay  a  simple  contract  creditor  in  priority  to 
a  specialty  creditor  of  the  testator  (c). 

Bent,  though  not  a  specialty  debt,  had  formerly  all  tbe  Effect  of  Act 
privileges  of  a  specialty  debt,  and  consequently  it  was  held  in  rent"^"  ^  ^ 
Re  Hastings  {d)  that  it  was  within  the  meaning  of  Hinde 
Palmer's  Act,  and  was  no  longer  entitled  to  priority  in  pay- 
ment over  simple  contract  creditors. 

Apart  from  s.  10  of  the  Judicature  Act,  1878,  the  equitable  Equitable 
rule  of  administration  prefers  debts  for  value  to  debts  for  the  yojuntajy 
same  or  a  higher  class  not  for  value,  which  in  all  other  creditors. 
respects  stand  on  the  same  footing.     But  a  voluntary  bond 
assigned  for  value  stands  upon  the  same  footing  as  a  bond 
originally  given  for  value  upon  the  ground  of  an  assignee  for 
value  having  a  better  equity  ((?)•    Persons  entitled  under  a 
voluntary  covenant  have  the  right  to  prove  against  all  the 
assets  of  the  covenantor  (/),  and  to  have  the  estate  marshalled 
in  their  favour,  and  a  deed  void  as  against  all  the  creditors 
under  18  Eliz.  c.  5  is  equally  void  against  voluntary  creditors 
of  the  deceased,  since  a  voluntary  debt  being  a  good  debt  in  a 
Court  of  Law  there  is  no  reason  why,  for  the  purposes  of  the 

(r)  lie  Samson,  [1906]  2   Ch.  584,  Stock  Banking  Co.  r.  Gledhill,  [1891] 

overruling  He  Hankey,  [1899]  1   Ch.  1  Ch.  31. 

541,  in  this  respect.  (/)  Hales  r.  Cos,  (1863)  32  Beav. 

{d)  (1877)  6  C.  D.  610.  118  ;  Mallott  r.  Wilson,  [1903]  2  Ch. 

(#?)  Tayne    r.   Mortimer,   (1869)    4  494. 
De  G.  &  J.  447,  and  cf.  Halifax  Joint 
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statute  of  Elizabeth,  it  should  not  be  held  a  good  debt  in  a 
Court  of  Equity  (gf). 

It  would  seem  also  that  a  voluntary  debt  has  priority  over 
an  allowance  of  interest  under  Ord.  55,  r.  62,  on  a  debt  not 
carrying  interest,  since  the  allowance  of  interest  is  a  bounty 
given  to  the  creditor  out  of  the  fund  which,  but  for  the  Order, 
would  have  gone  to  the  debtor  (A). 

The  payee  of  a  promissory  note  for  which  there  was  no 
consideration  is  not  in  the  same  position  as  the  payee  of  a 
voluntary  bond,  even  in  the  administration  of  a  solvent  estate, 
since  he  cannot  maintain  an  action  at  all  (0* 

A  bond  ex  turpi  causa  is  void  (/c),  and  therefore  cannot  be 
treated  as  a  voluntary  bond. 

The  effect  of  s.  10  of  the  Judicature  Act,  1876,  is  to 
introduce  into  the  administration  by  the  Court  of  the 
estates  of  deceased  insolvents  the  rule  in  bankruptcy 
that  voluntary  creditors  are  to  be  paid  j>a7*i  passu  with 
creditors  for  value  (Z). 


Distinction 
between 
future  and 
contingent 
debts. 


Sect.  6. — Of  Contingent  Debts. 

There  is  a  distinction  between  future  and  contingent  debts. 
A  recognizance  for  payment  of  a  debt  at  a  day  certain 
tliough  future  is  of  the  same  class  with  other  recognizances. 
But  with  respect  to  contingent  debts,  since  the  executor 
could  not  generally  pay  anything  until  the  contingency  had 
occurred,  it  was  held  they  should  not  stand  in  the  way  of  debts 
of  inferior  degree,  and  this  applied  equally  to  recognizances 
and  specialties ;  but  as  soon  as  the  contingency  has  happened 
by  a  breach  of  the  condition,  the  securities  stand  in  the  same 
rank  as  other  debts  (m). 


(</)  Markwell  r.  Markwell,  (ISGl) 
34  Beav.  12  ;  Adams  v.  Hallett,  (i8G8) 
L.  R.  6  Ecj.  4G8. 

(A)  Garrard  r.  Lord  Dinorben,  (1846) 
6  Hare,  218. 

0)  Be  Whitaker,  (1889)  42  C.  D. 
119. 


(70  Robinson  r.  Glee,(1749)  1  Ves. 
Sen.  250. 

(0  lie  Whitaker,  [1900]  2  Ch.  676  ; 
[1901]  1  Ch.  9  ;  Beepoa,  p.  329. 

(w)  See  Williams  (10th  ed.)  773 
et  seq,j  and  see  pott,  pp.  330,  347. 
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Sect.  7. — Of  the  Effect  of  8.  10  of  the  Judicature  Act,  1875. 

Sect.  10  of  the  Judicature  Act,  1875,  provides  that  in  the  Effect  of  a.  la 

of  the  Jadica- 

administration  by  the  Court  of  the  aesets  of  any  person  who  ture  Act,  1875. 

may  die  after  the  commencement  of  this  Act,  and  whose 

estate  may  prove  to  be  insufficient  for  the  payment  in  full  of 

his  debts  and  liabilities,  the  same  rules  shall  prevail  and  be 

observed  as  to  the  respective  rights  of  secured  and  unsecured 

creditors,  and  as  to  debts  and  liabilities  provable,  and  as  to 

the  valuation  of  annuities  and  future  and  contingent  liabilities 

respectively,  as  may  be  in  force  for  the  time  being  under  the 

law  of  bankruptcy  with  respect   to   the  estates  of  persons 

adjudged  bankrupt ;  and  all  persons  who  in  any  such  case 

would  be  entitled  to  prove  for  and  receive  dividends  out  of 

the  estate  of  any  such  deceased  person,  may  come  in  under  the 

decree  or  order  for  the  administration  of  such  estate,  and 

make  such  claims  against  the  same  as  they  may  respectively 

be  entitled  to  by  virtue  of  this  Act. 

Prior  to  this  Act  the  rules  applied   by  the    Court   of 
Chancery  in  administering  an  insolvent  estate  differed  in  many 
respects  from  those  applied  by  the  Court  of  Bankruptcy.    In  As  to  valuing 
particular  in  chancery  secured  creditors  were  entitled  to  a  ^^""  ^^' 
dividend  on  the  full  amount  of  their  debts,  whereas  in  bank- 
ruptcy secured    creditors   only  proved  for  the  balance  after 
valuing  their  securities.  Moreover  in  bankruptcy  all  creditors,  as  to 
including  judgment  creditors,  are  paid  rateably  and  not  in  CTeStore.^ 
priority  of  time,  and  voluntary  creditors  are  paid  pari  passu  As  to  volun- 
N>  ith  creditors  for  value  (n) .  '""'^  "^^'^"• 

A  claim  by  lessees  against  an  assignee  of  a  lease  under  a  As  to  claim  by 
covenant  for  indemnity  by  the  assignee  against  breaches  of  co^y^a^nT^^or 
covenants  in  the  lease  was  held  provable  in  the  bankruptcy  of  indemnity, 
the  assignee  (o),  and  therefore  such  a  claim  is  provable  against 
the  assets  of  the  deceased  assignee  in  the  administration  by 
the  Court  of  his  insolvent  estate. 


00  lif  Whitaker,  [1900]  2  Ch.  676,       O'Caliaghan,  [1904]  1  I.  R.  376. 
677,    per    Cozens-Hardy,   J.;  (C.  A.)  (p)  Hanly  v.  Fothergill,  (1888)  13 

[1901]     1     Ch.     9;     M'Causland     r.      App.  Cas.  351. 
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So  also  it  has  been  held  that  a  company  may  prove  in  the 
administration  by  the  Court  of  the  estate  of  a  deceased  share- 
holder, whose  estate  is  insolvent,  not  only  for  unpaid  calls, 
but  also  for  the  estimated  value  of  the  liability  to  future  calls 
in  respect  of  the  shares  standing  in  his  name  (p). 

Where,  however,  the  estate  is  solvent  the  cases  establish 
the  practice  of  allowing  distribution  without  regard  to  the 
existence  of  contingent  liabilities — the  order  of  the  Court 
sufficiently  protecting  the  personal  representative,  and  the 
creditor,  on  the  contingency  happening,  being  left  to  his 
remedy  of  following  the  assets  (q). 

In  the  case  of  an  annuity  payable  under  a  covenant  by  a 
testator  with  trustees,  so  long  as  no  payment  is  in  arrear  there 
is  no  right  to  bring  an  action  at  law  against  the  executors,  and, 
therefore,  no  right  to  an  order  for  the  administration  of  the 
estate,  although  the  estate  is  insufficient  to  pay  the  estimated 
value  of  the  annuity  as  well  as  other  debts  and  liabilities.  But 
if  an  administration  order  is  obtained  by  some  other  person 
the  trustees  would  be  entitled  to  prove  for  the  estimated  value 
of  the  annuity  (r). 

So  an  administratrix,  an  annuitant  under  covenant  by  her 
intestate,  whose  estate  was  insolvent  and  was  being  adminis- 
tered by  the  Court,  was  held  entitled  to  retain  all  arrears  falling 
due  during  administration,  and  to  prove  for  the  value  of  her 
future  annuity  («). 

Sect.  10  of  the  Judicature  Act,  1875,  has  not  in  any  way 
affected  the  administration  of  assets  except  in  legal  proceed- 
ings. It  leaves  executors  and  administrators  to  administer 
assets  out  of  Court  just  as  they  did  before  (t). 

Although  under  the  Bankruptcy  Act,  1888  (u),  the  priority 
of  the  Crown  is  taken  away,  yet  it  is  doubtful  whether  s.  10  of 
the  Judicature  Act,  1875,  imports  into  administration  pro- 
ceedings in  Court  so  much  of  the  Bankruptcy  Act,  1888,  as 


(/O  Ife  McMahon,  [1900]  1  Ch.  173. 

{q)  Up.  King,  [1907]  1  Ch.  72,  and 
see  pogt^  p.  347. 

(/•)  Re  Hargreaves,  (1890)  44  C.  D. 
286. 


(*)  Be  Beeman,  [1896]  1  Ch.  48. 

(J)  Per  Limlley ,  J .,  in  Re  Hargreaves, 
nhi  sup.  at  p.  242. 

(m)  46  &  47  Vict.  c.  52,  88.  30,  40, 
150. 
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relates  to  the  Crown's  priority  so  as  to  bar  the  prerogative 

right  of  the  Crown  (x). 

Sect.  10  applies  to  an  estate  of  a  deceased  person  which  is  Applies  to  an 

sufficient  for  the  payment  in  full  of  his  debts  and  liabilities  i^^^guffi-"^" 

apart  from  costs  of  administration,  but  becomes  insufficient  by  ^^^^^  ^^^^^^ 
^  '  •'to  costsof  ad- 

reason  of  such  costs  (y).  ministration. 

(9)  Be  Oriental  Bank  Corporation,      760. 
Ex  parte  The  Crown,  (1884)  28  C.  D.  (y)  Re  Leng,  [1895]  1  Ch.  652. 

643,  649,  and  see  Williams  (10th  ed.) 


CHAPTEE    XXIV. 


OF   THE    POWER  OF  PREFERENCE. 


Among 
creditors  of 
equal  degree. 


Creditor 
obtaining 
judgment 
gains  priority. 


After  admi- 
nistration 
order  power 
of  preference 
ceases. 


Form  of 
creditor's 
administra- 
tion bond. 


Among  creditors  of  equal  degree  an  executor  or  adminis* 
trator  may  pay  one  in  preference  to  another,  and,  since  Hinde 
Palmer's  Act,  specialty  creditors  and  simple  contract  creditors 
being  on  an  equal  footing  inter  ae,  he  may  pay  a  simple  con- 
tract  creditor  in  priority  to  a  specialty  creditor  (a). 

If  however  a  creditor  obtains  judgment  against  the  executor 
or  administrator  he  must  be  satisfied  before  other  creditors  (b\ 
and  the  right  of  preference  is  thereby  precluded  as  against 
him ;  but  if  before  the  judgment  is  satisfied  an  administration 
order  is  made  the  estate  being  insolvent  he  will  have  to  come 
in  on  an  equal  footing  with  simple  contract  creditors  (c). 

After  an  order  for  administration  has  been  made  the  power 
of  preference  no  longer  exists,  but  until  then  the  Court  will  not 
on  interlocutory  application  appoint  a  receiver  or  grant  an 
injunction  merely  to  prevent  the  executor  or  administrator 
exercising  his  legal  right  of  preference  (d). 

By  the  present  form  of  bond  required  to  be  given  by  a 
creditor  on  a  grant  to  him  of  administration  he  is  bound  to 
pay  the  debts  rateably  and  proportionably  and  according  to 
tlie  priority  required  by  law,  not,  however,  preferring  his  own 
debt  by  reason  of  his  being  administrator  {e). 

This  form  of  bond  deprives  the  creditor  administrator  of 
the  power  of  preferring  his  own  debt,  but  it  does  not  prevent 
him  preferring  the  debt  of  any  other  creditor  of  the  deceased  (/). 


(tf)  Ke  Samson,  [1906]  2  Ch.  584, 
overruling  Be  Hankey,  [1899]  1  Ch. 
541. 

(J)  lie  Williams'  Estate,  (1872) 
L.  R.  15  Eq.  270. 

{(')  lie  Whitaker,  [1900]  2  Ch.  676, 
677,  (C.  A.)  [1901]  1  Ch.  9  ;  M'Caus- 
land  r.  O'CaUaghan,  [1904]  1  I.  R. 
376 ;  disapproving  Smith  r.  Morgan 


(1880)  5  C.  P.  D.  337. 

(<0  lie  Wells,  (1890)  45  C.  D.  569, 
and  see  jiott,  pp.  338,  356. 

(e)  See  Practice  note  (1899)  W.  N. 
262,  and  Form  69  in  Tr.  &  Coo.  P.  P. 
(14th  ed.),  p.  798. 

(/)  See  Davies  v.  Parry,  [1899]  1 
Ch.  602,  606,  per  Homer,  J.,  and  Jie 
Belham,  [1901]  2  Ch.  52. 


CHAPTER  XXV. 

OF   THE   RIGHT   OF    RETAINER. 

An  executor  (a)  has  a  right  to  retain  out  of  legal  assets  (b)  Kight  of 

for  his  own  debt  due  to  him  from  the  deceased  in  preference  preference 

to  all  other  creditors  of  equal  degrea    For  since  he  cannot  creditors 

commence  an  action  against  himself  to  recover  his  own  debt,  ^'  ^^^ 

degree. 

the  law  places  him  in  the  same  position  as  if  he  had  sued 
himself  as  executor  and  recovered  his  debt  (c).  The  right  to 
retain  extends  both  in  law  and  in  equity  to  all  legal  assets 
which  the  executor  or  administrator  has  in  his  hands  but  not 
to  equitable  assets  (d)*  The  right,  however,  extends  to  Applies  to 
equitable  debts,  that  is,  such  as  can  only  be  effectually  ascer-  J^^tabie 
tained  through  a  Court  of  Equity  (c),  ^*®^^- 

Where  the  value  of  the  whole  of  the  assets  is  less  than  the  Retainer  in 
debt  due  to  the  executor  he  is  not  bound  to  realize  before  where  value 
exercising  a  right  of  retainer,  but  is  entitled  to  retain  the  ^g^tofs^ieas 
assets  in  specie  in  satisfaction  of  his  debt  (/).  than  the  debt. 

As  to  the  effect  of  Hinde  Palmer's  Act  (g)  on  the  right  of  Effect  of 
retainer,  in  the  case  of  Wilson  v.  Coxwell (h)  a  right  of  retainer  p^jlners  Act. 
being  claimed  on  behalf  of  the  estate  of  an  executor  who  was 
a  simple  contract  creditor  and  there  being  a  specialty  creditor, 
it  was  held  that  the  assets  (atier  payment  of  costs)  must  be 
apportioned  on  the  footing  of  giving  an  equal  dividend  to  all 
the  creditors  (specialty  and  simple  contract) ;  that  the  dividend 

(a)  An  administrator  is  now  pre-  (O  Jf^*  Baker,  (1890)  44  C.  D.  262, 

eluded  from  retaining  by  the  form  of  272  ;  Jfe  Rhodes,  [1899]  2  Q.  B.  347, 

the    administration    bond,    see    ante^  354. 

p.  332.  (0  lie  Morris's  Estate,  (1874)  L.  R. 

(6)  See  poit,  p.  344,  as  to  the  (lis-  10  Cb.  ()8  ;  and  see  pott ^  p.  335. 

tinction  between  legal  and  equitable  (/)  Jie  Gilbert,  [1898]  1  Q.  B.  282, 

assets.  and  see  ante,  p.  199. 

(c)  See  Williams (10th  ed.)  785,  and  (^)  Ante,  p.  326. 

Re  Compton,  (1885)  30  C.  D.  15,  19,  (/t)  (1883)  23  C.  D.  7«i4. 
per  Ck>tton,  L.J. 
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must  be  paid  in  full  to  the  specialty  creditor ;  that  the  executor 
must  then  retain  his  debt  out  of  the  residue ;  and  that  the 
surplus  (if  any)  must  be  divided  equally  among  the  simple 
contract  creditors.  This  principle  of  distribution  was  followed 
with  approval  by  Kay,  J.,  in  Re  Jones  (i),  by  Chitty,  J.,  in  Re 
Briggs  {k)  and  by  Stirling,  J.,  in  Re  Bentinck  (Z) ;  but  it  did  not 
meet  with  the  approval  of  the  Court  of  Appeal  in  Re  Samson  (m), 
and  although  the  question  was  not  determined  Fletcher 
Moulton,  L.J.,  stated  that  he  was  of  opinion  that  so  far  as 
the  cases  quoted  suggested  that  under  the  present  law  two 
funds  ought  to  be  formed,  one  in  respect  of  the  specialty  debts 
and  the  other  in  respect  of  the  simple  contract  debts,  those 
decisions  are  erroneous,  and  are  in  direct  conflict  with  the 
provisions  of  Hinde  Palmer's  Act.  In  the  same  case  Buckley, 
L.J.,  without  expressing  any  opinion  on  this  question,  stated 
what  he  considered  to  be  the  true  construction  of  the  Act,  as 
follows  (n) :  '*  It  begins  by  a  recital  which  recognizes  that  at 
the  date  of  the  Act  there  were  creditors  of  two  classes,  of  which 
the  one  class  had  a  priority  over  the  other  class :  the  operative 
part  of  the  Act  provides  that  there  shall  not  be  two  classes  in 
future ;  that  a  specialty  shall  give  no  priority  or  preference ; 
that  all  creditors,  specialty  and  simple  contract,  shall  stand 
in  equal  degree.  In  other  words,  it  was  an  Act  which  altered 
the  rights  of  persons  who  had  claims  against  the  estate.  The 
Act  had  nothing  to  do  with  administrative  acts,  nothing  to  do 
with  that  which  the  executor  might  do  in  administering  the 
estate.  It  simply  varied  the  rights  of  the  persons  who  could 
claim  against  it.  The  words  '  shall  be  paid  accordingly '  mean 
simply  '  shall  be  paid  upon  the  principle  that  there  is  only 

one  class.' " 

Although  the  right  of  retainer,  as  it  produces  inequality,  is 
never  assisted  (o),  yet  it  would  seem(p)  that  Hinde  Palmer's 

(0  (1885)  31  G.  D.  440.  (o)  Hopton  v.  Dryden,  (1700)  Prec. 

(ife)  (1894)  W.  K.  162,  in  Ch.  179  ;  2  Eq.  C.  450. 

(V)  [1897]  1  Ch.  673.  (jp)  See  observations  of  Kay,  J.,  in 

(m)  [1906]  2  Ch.  584.  Be  Jone*,  uU  ntp,^  and  other  cases 

in)  Ibid.  p.  593.  above  cited. 
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Act,  having  augmented  the  fund  for  payment  of  simple  con- 
tract creditors,  has  to  this  extent  enlarged  the  right  of  retainer. 

A  right  of  retainer  is  not  affected  by  s.  10  of  the  Judicature  Retainer  not 

^  ''  aflfectedbj 

Act,  1875  {q).  s.  lo  of  the 

Although  the  effect  of  s.  8  of  the  Married  Women's  Property  ictlTsTS* 
Act,  1882,  is  to  place  the  amount  of  a  loan  made  by  a  married  Right  exer- 
woman*  to  her  husband  for  the  purposes  of  his  business  in  an  married 
inferior  class  to  the  debts  due  to  other  creditors  for  value,  yet  ^^IJJ^^ 
this  only  affects  her  right  to   prove,  and  not  her  right  of  deceased 

hnsband's 

retamer,  and,  therefore,  though  that  section,  and  s.  10  of  the  creditors  for 
Judicature  Act,  1875,  prevents  her  from  proving  for  such  a  bi^dfor'^^ 
loan  in  the  administration  of  her  deceased  husband's  estate  (if  Purposes  of 

^      his  businesa. 

insolvent)  in  competition  with  his  creditors  for  value,  yet,  if 
she  is  her  husband's  executrix,  she  can  as  against  those 
creditors  retain  the  amount  of  the  loan  out  of  assets  in  her 
hands  as  executrix  (r). 

The  right  of  retainer  is  not  restricted  to  an  ascertained  debt  Right  not 
but  extends  to  a  debt  which  requires  accounts  to  be  taken  (a),  anascer- 
also  to  a  claim  for  damages  arising  from  the  breach  of  a  ^^^"eddebt 
pecuniary  contract  for  which  there  is  a  certain  standard  or 
measure,  for  instance,  damages  in  case  of  breach  of  covenant 
to  assign  a  policy  or  to  replace  furniture  (0*    But  damages 
that  are  in  their  nature  arbitrary,  such  as  damages  founded 
upon  torts,  cannot  be  retained  (u). 

An  executor's  right  of  retainer  is  limited  to  so  much  of  the  Right  must 
assets  of  his  testator  as  comes  into  the  possession  or  under  during  life- 
the  control  of  the  executor,  or  is  paid  into  Court  during  his  hf^ine^^ 
lifetime  {x) ;  and  if  an  executor  asserts  a  right  of  retainer,  but  asserted  it 

executor's 

dies  without  having  exercised  it,  whether  he  were  the  sole  representa- 
executor  (y),  or  left  another  executor  of  the  original  testator  ex^i^^It. 
surviving  (2r),  his  representatives  may  exercise  the  right  for 

(q)  Lee  r.  Nuttall,  (1879)  12  C.  D.  (0  Re  Compton,  (1886)30  C.  D,  15. 

61.  (w)  Loane  r.  Casey,  (1770)  2  W.  Bl. 

(r)  Be  Ambler,  [1905]  1  Ch.  697,  965. 

following  Re  May,  (1890)  45  0.  D,  (ar)  Re  Compton,  uhi  tup, 

499,  and  Re  Leng,  [1896]  1  Ch.  652.  (y)  Ibid. 

(#)  Re  Morris's  Estate,  (1874)  L.  R.  (z)  Wilson  v,  Coxwell,  (1883)    23 

10  Ch.  68.  C.  D.  764. 
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EXECUTORS, 


No  retainer 
out  of  assets 
under  3  &  4 
WiU.  IV. 
o.  104, 


nor  out  of 
proceeds  of 
real  estate 
directed  to 
be  sold. 

Land  Trans- 
fer Act,  1897, 
confers  no 
new  right  of 
retainer. 


Right  of  heir 
or  devisee 
to  retain. 


the  benefit  of  the  estate  of  the  deceased  executor ;  but  only  as 
to  anything  which  came  into  the  actual  possession  or  under 
the  actual  control  of  the  deceased  executor,  or  which  was  paid 
into  Court  during  his  lifetime. 

Real  estate  not  charged  with  payment  of  debts  is  by 
3  &  4  Will.  IV.  c.  104  made  assets  to  be  administered  in 
Courts  of  Equity,  and  therefore  being  equitable  assets  an 
executor  has  no  right  of  retainer  against  it  (a). 

So  also  an  estate  devised  to  an  executor  upon  trust  for  sale 
for  payment  of  debts  is  equitable  assets  against  which  no 
right  of  retainer  exists  (b). 

The  Land  Transfer  Act,  1897,  which  vests  real  estate  of  a 
deceased  person  in  his  personal  representative,  and  provides 
for  the  administration  of  real  estate  in  the  same  manner, 
subject  to  the  same  liabilities  for  debts,  costs  and  expenses, 
and  with  the  same  incidents  as  if  it  were  personal  estate, 
does  not  confer  any  new  right  of  retainer  or  priority  in  favour 
of  the  personal  representative,  by  reason  of  the  comprehensive 
over-riding  proviso  at  the  end  of  s.  2,  sub-s.  8,  that  nothing  shall 
alter  or  afifect  the  order  in  which  real  and  personal  assets 
respectively  are  now  applicable  in  or  towards  the  payment  of 
funeral  and  testamentary  expenses,  debts  or  legacies  (c). 

It  may  be  convenient  here  to  mention  that  formerly  the 
heir  or  devisee  had  a  similar  right  to  the  executor  or  adminis- 
trator of  retainer  out  of  legal  assets  in  respect  of  a  specialty, 
and  for  similar  reasons.  The  heir  could  be  sued  at  law  in 
respect  of  any  debt  due  on  specialty  in  which  the  heirs  were 
bound,  and  was  liable  to  the  extent  of  the  real  estate  descended 
to  him.  The  devisee  under  the  Act  8  &  4  Will,  and  Mary 
c.  14,  and  ultimately  under  11  Geo.  IV.  and  1  Will.  IV.  c.  47, 
stood  in  the  same  position  as  the  heir.  The  specialty  creditor 
could  bring  an  action  at  law  under  the  statute  against  the 
deX'isee  and  recover  up  to  the  value  of  the  devised  estate.  The 
devised  estate  was  legal  assets,  because  it  could  be  got  at  by 


(//)  Waliere  r.  "Walters,  0881)   18       Eq.  570. 
C.  D.  182.  (r)  Jle  Williams,  [1904]  1  Ch.  62. 

(b)  Bain  f.  Sadler,  (1871)  L.  R.  12 
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an  action  at  law  (d).  But  where  lands  were  charged  by  Will 
with  payment  of  debts,  if  the  legal  estate  descended  the  heir 
had  no  right  of  retainer ;  and  if  the  estate  was  devised  subject 
to  a  charge  of  debts  the  devisee  also  had  no  right  of  retainer  (e). 
When  the  stat.  8  &  4  Will.  lY.  c.  104,  was  passed,  real  estate 
was  not  assets  at  law  for  the  purpose  of  paying  simple  contract 
creditors,  and  the  statute  did  not  make  the  real  estate  legal 
assets — it  was  only  assets  to  be  dealt  with  in  a  Court  of  Equity. 
But  the  common  law  right  of  action  given  to  a  creditor  by 
specialty  in  which  the  heirs  are  bound,  is  not  taken  away,  and 
therefore  does  not  take  away  the  right  of  the  heir  or  devisee 
to  retain  in  respect  of  a  specialty  in  which  the  heirs  are 
bound  (/).  However,  since  the  Land  Transfer  Act,  1897, 
where  that  Act  applies,  and  so  long  as  the  land  is  vested  in 
the  personal  representative,  it  would  seem  the  heir  or  devisee 
cannot  have  any  right  of  retainer. 

There  is  no  right  of  retainer  by  an  executor  out  of  property  Separate 
which  belonged  to  his  testatrix  for  her  separate  use(gr);  but  t^tatrixis 
the  reason  would  seem  to  be  that  separate  use  being  a  creature  °^^  subject 
of  equity  the  creditor  had  no  legal  claim  against  the  property, 
but  only  an  equitable  right,  and  therefore  equitable  principles 
apply  (A). 

An  executor's  right  of  retainer  extends  only  to   funds  Fandsto 

i.      11  i.       i.'      1     •     T_  •  •  which  right 

actually  or  constructively  m  his  possession.  extends. 

The  right  of  retainer  may  be  asserted  notwithstanding  Antofands 
there  has  been  a  decree  for  administration  (t),  and  where 
money  instead  of  being  paid  to  the  executor  is  paid  into 
Court  under  an  order  in  the  administration  action  it  is  as  if 
the  executor  himself  had  received  the  money  and  had  been 
ordered  to  pay  it  into  Court.  The  Court  never  allows  an  order 
for  payment  into  Court  to  prejudice  the  rights  of  the  person 

(d)  Re  Illidge,  (1884)  27  C.  D.  478,      478,  482. 

483.  per  Lindley,   L.J.;    Re  Lacey,  (^)  i?tf  Poole's  Estate,  (1877)  6  C.  D. 

[1907]    1   Ch.  330,  347,  per  Farwell,  739. 

L.J.  (A)  See  pori,  p.  346. 

(e)  Re  Illidge,  (1883)  24  C.  D.  at  p.  (i)  Nunn  r.  Barlow,  (1824)  1  S.  &  8. 
660,  per  Chitty,  J.  688  ;  Davies  v.  Pany,  [1899]  1  Ch.  602 ; 

(/)  Re   Illidge,    (1884)  27  C.   D.      Re  Belham,  [1901]  2  Ch.  52. 

E.  z 
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EXECUTORS, 


Kight  not 
lost  by  order 
for  adminis- 
tration. 


No  right  of 
retainer  out 
of  assets 
collected  by 
wceiver  in 
the  action. 


Court  will 
not  interfere 
with  right  by 
appointing 
receiver  on 
interlocutory 
application. 

Bight  not 
lost  by  order 
under  s.  125 
of  the  Bank* 
ruptcy  Act, 
1883. 


paying  it  in,  and  the  fund  is  treated  as  being  in  the  possession 
constructively  of  the  executor  to  enable  him  to  exercise  a  right 
of  retainer  out  of  the  fund  (A:). 

But  where  the  insolvent  estate,  the  subject  of  an  old 
administration  suit,  became  entitled  to  a  fund  in  Court  to  the 
credit  of  another  suit,  and  the  fund  was  transferred  from  the 
one  credit  to  the  other,  it  was  held  that  the  executor  could  not 
be  treated  as  having  had  the  fund  constructively  in  possession, 
and  that  there  could  be  no  right  of  retainer  out  of  it  {I). 

The  Court  will  not  order  a  fund  to  be  paid  out  to  the 
executor  or  administrator  having  the  legal  title  to  a  statute 
barred  debt  merely  in  order  to  enable  him  to  acquire  a  right 
of  retainer  thereout  (in). 

The  executor's  right  to  retain  may,  like  any  other,  be  lost, 
forfeited,  or  released,  but  his  right  is  not  relinquished  by  him- 
self, as  plaintiff,  suing  on  behalf  of  himself  and  all  other  the 
creditors,  and  submitting  to  account  in  the  ordinary  form  and 
to  'an  order  that  the  estate  shall  be  applied  in  payment  of 
debts  in  a  due  course  of  administration  (n). 

After  a  receiver  is  appointed  there  is  no  right  of  retainer 
out  of  assets  collected  by  the  receiver,  but  if  the  executor  had 
received  assets  before  the  appointment  of  a  receiver  his  right 
of  retainer  is  not  lost  by  the  fact  that  he  afterwards  paid  over 
the  same  to  the  receiver  (o). 

The  Court  will  not  interfere  with  the  right  of  retainer  by 
appointing  a  receiver  on  interlocutory  application  before  decree 
in  an  administration  action,  where  it  is  not  shown  that  the 
assets  are  in  danger  of  being  wasted  (p). 

The  executor's  right  is  not  lost  by  an  order  made  under 
s.  125,  ss.  1,  2,  of  the  Bankruptcy  Act,  1888,  for  the  adminis- 
tration of  the  estate  of  an  insolvent  testator,  since  the  effect  of 


(*)  Bichmond  v.  White,  (1j579)  12 

C.  D.  361 ;  Re  Langley,  (1899)  W.  N. 

23. 
(T)  Pulman  r.  Meadows,  [1901]  1 

Ch.  233. 

(w)  TreTor  r.  Hutchins,  [1896  J   1 

Ch.  844. 


(n)  Ex  parte  CampbeU,  (1880)  16 
C  D.  198. 

(o)  lU  Hariison,  (lft»6)  32  C.  D. 
395. 

(;?)  Be  V7ella,  (1890)  45  C.  D.  569  ; 
see  posty  p.  356. 
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the  order  is  to  vest  in  the  official  receiver  the  balance  of  the 
assets  after  the  executor  has  retained  his  debts ;  and  if  an 
executor,  not  knowing  his  rights,  has  paid  over  the  whole  of  the 
assets  to  the  trustee  in  the  bankruptcy  and  has  proved  for  his 
debt,  so  long  as  the  trustee  as  the  officer  of  the  Court  still  has 
the  money  in  hand  he  will  be  ordered  to  repay  the  amount  the 
executor  was  entitled  to  retain  on  the  executor  withdrawing 
his  T^Tootiq). 

Mere  delay  does  not  affect  the  executor*s  right  to  retain,  Right  not 
provided  the  delay  can  be  explained,  and   there  are  assets  delay  wTiong 
against  which  he  can  exercise  his  right ;  since  the  general  law  ^  ^^^  ^ 
is  that  any  person  claiming  to  be  a  creditor  is  allowed  to  come  a^^e. 
in  and  prove  on  reasonable  terms  at  any  time,  so  long  as  there 
is  anything  against  which  his  proof  can  usefully  be  estab- 
lished (r).    An  executor  is  not  bound  to  assert  his  right  before 
occasion  arises  (s). 

An   executor  may,   however,    lose    his   right   where  the  what 
exercise  of  it  would   be  to  defeat  an  inquiry  directed  as  to  ^waWerof 
the  persons  interested  in  a  fund  in  Court  which  had  been  ^^^  "&^*^- 
directed  in  his  presence  (t). 

The  right  of  retainer  has  priority  over  the  costs  of  the  Right  has 
administration  action  (u) ;  and  when  an  estate  has  been  fully  ^tl^of 
distributed  bond  fide  and  without  undue  haste  the  right  will  ^"'^'t?^; 
prevail  as  against  a  debt  of  a  higher  degree  of  which  the  also  over  debt 
executor  has  no  notice  at  the  time  of  distribution  (x).  degree  of 

The  right  of  retainer  exists  where  the  right  to  receive  the  which  execu- 

®  °  tor  had  no 

debt  and  the  liability  to  pay  the  same  are  centred  in  the  same  notice  at  time 
person.     In  Cockroft  v.  Black  (y),  an  executrix  being  entitled  tion. 
beneficially  to  the  debt  due  from  the  testator  was  allowed  to  ^»«^*  *<> 

receive  and 

retain,  although  there  was  in  existence  a  trustee  of  the  debt  for  liability  to 
her.  But  it  was  laid  down  in  in  Re  Dunning  (z)  that  the  right  SentredTn 
established  by  this  decision  ought  to  be  adhered  to,  but  it  ^^^  P®"^^- 

(^)  Re  Rhoades,  [I899J  2  Q.  B.  347.  C.  D.  361. 

(r)  Re  Giles,  [1896]  1  Ch.  956.  Qp)  Re  Fludyer,  [1898]  2  Ch.  562. 

(*)  Re  Rhoades,  uM  sup.  (y)  (1725)  2  P.  Wms.  299. 

(0  Trevor  r.  Hutchins,  [1896]  1  Ch.  (c)  (1885)  54  L.  J.  Ch.  900  ;  see  also 

844.  ife  Hayward,  [1901]  1  Ch.  221. 
(«)  Richmond  r.  White,  (1879)  12 

z  2 
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EXECUTORS. 


Betainer  for 
debts  of 
which  execu- 
tor is  trustee. 

Personal 
representative 
of  deceased 
trustee,  un- 
less he  elect 
to  act  as 
trustee,  can- 
not be  com- 
pelled to 
exercise  right. 


One  of  two 
executors 
who  is  one 
of  two  joint 
creditors 
may  retain. 


One  of  two 
cannot  retain 
to  the  pre- 
judice of 
the  other. 


ought  not  to  be  extended  to  a  case  where  the  executrix  claimed 
the  right  on  behalf  of  her  life  interest  and  also  on  behalf  of 
her  children  out  of  the  estate  of  a  testator  who  had  misappro- 
priated the  settlement  funds,  there  being  trustees  of  the  settle- 
ment who  were  competent  and  bound  to  sue  for  and  obtain 
judgment  against  the  executrix  for  the  amount,  or  to  take 
proceedings  for  administration  of  the  estate. 

An  executor  or  administrator  may  retain  not  only  the 
debts  which  he  claims  beneficially  but  also  for  those  to  which 
he  is  entitled  as  trustee  (a). 

A  personal  representative  of  a  deceased  trustee  has  an 
absolute  right  to  decline  to  accept  the  position  and  duties  of 
trustee  if  he  chooses  so  to  do  {h),  and  unless  he  elects  to  act  as 
trustee  he  cannot  be  ordered  to  exercise  in  favour  of  the  cestuis 
que  trust  his  right  of  retainer ;  since  the  right  of  an  executor 
to  retain  is  not  a  right  which  he  holds  on  trust,  but  is  a  personal 
privilege  of  his  own  (c).  If,  however,  the  legal  personal 
representative  is  trustee  he  is  compellable  to  exercise  this  right, 
because  his  position  as  trustee  for  the  cestuis  que  trust  is 
superadded  to  his  position  as  legal  personal  representative 
of  the  deceased-  trustee  {d). 

One  of  two  executors  who  is  also  one  of  two  joint  creditors 
has  a  right  of  retainer  in  respect  of  his  joint  debt,  and  it 
makes  no  diflference  that  the  creditor  asserting  the  right  is  a 
trustee  with  the  other  creditor,  since  as  trustee  he  is  bound  to 
exercise  the  right  if  the  cestuis  que  trust  require  him  to  do 
so  (e). 

Where  there  are  co-executors  or  co- administrators,  each 
being  a  creditor  of  the  deceased,  the  one  cannot  retain  for  his 
own  debt  to  the  prejudice  of  the  other ;  for  several  jointexecutors 
or  administrators  are  considered  but  as  one  person  in  law  ;  the 
possession  of  one  is  the  possession  of  the  other ;  the  receipt  of 


(«)  WilUams  (10th  ed.)  791 ;  Sander 
r.  Heathfield,  (1874)  L.  R.  19  Eq.  21, 
26  ;  Davies  r.  Parry,  [1899]  1  Ch.  602, 
605. 

(J)  Legg  r.  MackreU,  (1860)  2  D.  F. 
&  J.  551  ;  and  see  a/rftf,  p.  3. 


(c)  Re  Benett,  [1906]  1  Ch.  216. 

(rf)  Davies  r.  Parry,  nbi  tntjj,,  at  p. 
607. 

(e)  Crowder  v.  Stewart,  (1880)  10 
C.  1).  368;  He  Hubback,  (1885)  2l» 
C.  D.  934. 
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one  is  the  receipt  of  the  other  ;  and,  therefore,  the  retainer  of 
one  must  be  considered  as  the  retainer  of  the  other,  and  must 
enure,  for  their  mutual  benefit,  in  the  discharge  of  the  debts 
of  both  in  proportion  (/). 

Where  a  mortgagor  dies  insolvent,  and  the  mortgagee  then  J^^*s^®® 
realizes  his  security  and,  after  paying  himself  the  mortgage  executor  for 
debt  out  of  the  proceeds,  has  a  surplus  in  his  hands,  he  h^^nopre- 
cannot  retain  that  surplus  in  payment  of  a  simple  contract  ^n^^^^gd 
debt  due  to  him  from  the  mortgagor  and  so  give  himself  a  d«bt. 
preference  over  the  other  creditors,  but  must  hand  it  over  to 
the  mortgagor's  legal  personal  representative  as  part  of  his 
estate ;  the  mortgagee  being  merely  in  the  position  of  a  bare 
trustee  of  the  surplus  for  the  estate.    And  if  the  mortgagee  in 
such  a  case  happens  to  be  the  executor  of  the  mortgagor,  still 
he  cannot,  under  an  executor's  general  right  of  retainer  or 
preference,  retain  the  surplus  in  payment  of  the  simple  con- 
tract debt,  whether  the  debt  is  due  to  himself  individually  or 
to  a  partnership  of  which  he  happens  to  be  a  member.     The 
mere  possession  of  assets  gives  no  right  of  preference  to  a 
creditor  (flf). 

But  where  the  executor  has  a  legal  preference,  he  can  Executor 
exercise  that  right  on  behalf  of  a  firm  of  which  he  is  a  partner  preference 
and  accordingly  retain  on  behalf  of  himself  and  partners  {h)j  ™  on  b^halT 
but  should  he  die  before  exercising  the  right,  since  the  legal  ^^  ?  fi™  <?* 
interest  in   the   debt  thereupon   devolves  on   the  surviving  a  partner, 
partner,  the  right  of  retainer  no  longer  exists  (i). 

Where  a  creditor  had  proved  his  debt  in  an  administration  No  retainer 
action  and  then  died  having  bequeathed  the  debt  to  the  acquired  by 
executrix  of  the  testator  in  the  cause,  it  was  held  that  she  had  ^f°^^! 
no  right  of  retainer  in  respect  of  it  (k).  The  reason  for  allow-  ^^'^  death, 
ing  a  retainer,  viz.,  that  the  executor  cannot  sue  himself  and 
should  in  consequence  be  allowed  a  preference,  would  seem  to 

if)  Williams  (lOth  ed.)  796.  and   per  Jesael,  M.R.,   in  Talbot  r. 

(^)  Talbot  r.  Frere,  (1887)  9  C.  D.  Frere,  ubi  sup.,  at  p.  575. 
568  ;  and  see  lU  Gedney,  [1908]  1  Ch.  (i)  Burge  v.  Brutton,  ubi  tup. 

804.  Ik)  Jones  v,  Evans,  (1876)  2  C.  D, 

(/<)  Per  Wigram,    V.-C,  in  Burge  420. 
r.  Brutton,  (1843)  2  Hai-e,  373,  376; 
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have  no  application  to  such  a  case;  nor  to  the  case  of  an 
executor  acquiring  by  assignment  a  debt  after  his  testator's 
death.  The  Judicature  Act,  1873,  s.  25  (6),  makes  the  assign- 
ment of  a  chose  in  action  carry  the  right  for  the  assignee  to 
sue  in  his  own  name,  subject  to  all  equities  which  would  have 
been  entitled  to  priority  over  the  right  of  the  assignee  if  the 
Act  had  not  passed  (Q. 

Where  an  executor  was  surety  for  the  testator,  and  pays  the 
debt  after  the  testator's  death,  it  becomes  a  simple  contract 
debt  due  from  the  testator  to  him,  which  he  is  at  liberty  to  pay 
himself  or  retain  {m). 

The  right  of  indemnity  belonging  to  an  executor  who  is 
surety  for  an  unpaid  debt  of  his  testator,  creates  an  equitable 
debt  in  respect  of  which  the  executor  may  exercise  the  right 
of  retainer,  and  provision  will  be  made  for  payment  of  the 
debt  before  the  rest  of  the  estate  is  distributed  among  the 
creditors  pro  rata  (n). 

In  the  case  of  an  administration  granted  during  the  minority 
of  an  infant  next-of-kin,  if  the  infant  in  point  of  right  had  a 
title  to  retain,  the  administration  being  granted  to  another 
during  his  minority  will  not  prejudice  that  right  (o). 

The  same  principle  applies  to  an  administration  granted 
to  another  for  the  use  of  a  lunatic  (j?). 

In  the  same  cases  the  administrator,  under  the  old  form  of 
bond,  could  have  retained  for  his  own  debt  also  (9). 

An  executor  may  pay  a  debt  proved  to  be  justly  due  by  his 
testator,  although  barred  by  the  Statute  of  Limitations ;  and 
on  the  same  principle  may  have  a  right  to  retain  his  own  just 
debt,  although  barred  by  the  statute  (r).  This  is  a  single 
exception  to  the  general  rule  that  it  is  a  devastavit  if  an 


(0  Cf.  Rs  Milan  Tramways  Co., 
(1884)  26  C.  D.  687. 

(i/i)  Boyd  t.  Brooks,  (1866)  34  Bea^. 
7,  and  on  app.  34  L.  J.  Ch.  606. 

(n)  Re  Giles,  [1896]  1  Ch.  966  ;  and 
see  per  North,  J.,  in  iZ^Binns,  [1896] 
2  Ch.  684,  688. 

io)  Franks  r.  Cooper,  (1799)  4  Ves. 
763. 


iji)  Ibid. ;  and  see  Williams  (lOtb 
cd.)  793. 

(^)  Williams  (10th  ed.)  793  ;  and 
see  ante,  p.  331. 

(r)  Stahlschmidt  r.  Lett,  (1863)  1 
Sm.  &  G.  416  ;  Hill  r.  Walker,  (1868> 
4  K.  &  J.  166 ;  and  see  per  Kekewich^ 
J.,  in  Budgett  r.  Budgctt,  [1895]  1 
Ch.  202,  216,  216. 
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executor  or  Gidministrator  pay  that  which  need  not  be  paid, 
and  it  is  not  to  be  extended,  and  therefore  an  executor  or 
administrator  would  commit  a  devastavit  in  paying  a  debt  to  a 
creditor  who  is  prevented  from  enforcing  it  by  the  Statute  of 
Frauds,  and  for  the  same  reason  cannot  retain  such  debt  if  due 
to  himself  (8). 

Although  an  executor  may  retain  for  his  own  debt  out  of  Executor  has 
legal  assets,  and  is  entitled  to  be  recouped  in  full  in  priority  f^  debte^^of 
to  other  creditors  for  sums  he  may  advance  in  paying  creditors,  *^^^^^^^ 
yet  he  has  no  priority  in  respect  of  debts  of  his  testator  for  makes  him- 

self  person ' 

which  he  makes  himself  personally  liable  (t).  ally  liable. 

(*)  Be  RownsoD,  (1886)  29  C.  D.  (0  See  jw«<,  p.  385 

358. 
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OF   THE    DISTINCTION    BETWEEN   LEGAL  AND   EQUITABLE   ASSETS. 


L^gal  assets 
subject  to 
rules  of 
prioritj  of 
creditors, 
equitable 
assets  not. 


What  are 
legal  assets  ? 


Money  pay- 
able under 
contract  made 
by  deceased. 


With  regard  to  the  rules  of  priority  among  creditors,  there 
is  a  distinction  between  legal  and  equitable  assets.  Legal 
assets  are  administered  in  accordance  with  the  rules  of 
priority  already  explained,  but  equitable  assets  are  to  be 
administered  upon  principles  of  equality  without  regard  to 
legal  priorities  (a). 

If  a  creditor  brings  an  action  at  law  against  the  executor 
or  administrator  and  he  pleads  plene  administravit,  the  truth 
of  the  plea  must  be  tried  by  ascertaining  what  assets  he  has 
received,  and  whatever  assets  the  Court  of  Law,  in  trying  that 
question,  would  charge  him  with,  must  be  regarded  as  legal 
assets ;  all  others  would  be  equitable  assets.  The  general 
principle  is  that  a  Court  of  Law  would  treat  as  assets  every 
item  of  property  come  to  the  hands  of  the  executor  or  adminis- 
trator which  he  has  recovered,  or  had  a  right  to  recover, 
merely  virtute  officii,  i.e,,  being  an  executor,  which  he  would 
have  had  a  right  to  recover  if  the  testator  had  merely 
appointed  him  executor  without  saying  anything  about  his 
property  or  the  application  thereof  (i). 

In  Att'Gen.  v.  Bi'unnbig  (c),  a  binding  contract  for  sale 
of  real  estate  had  been  entered  into  by  a  Mr.  Hope,  the  owner 
of  the  estate,  and  the  question  was  as  to  the  liability  of  the 
purchase  money,  on  his  death,  to  probate  duty.  Lord  Cran- 
worth  (d)  said :  "  I  think  that  Court  [the  Court  of  Exchequer] 
fell  into  an  error  in  treating  this  money  as  being  equitable 
assets.    It  is  a  sum  which  the  executor  would  take  as  executor 


(a)  Chapman  r.  Esgar,  (1858)  1  Sm. 
&  G.  676  ;  Bain  r.  Sadler,  (1871)  L.  R. 
12  Eq.  670. 

(J)  Per  Kindereley,  V.C.,  in  Cook 


r.  Gregson,  (1856)  3  Drew.  547,  549. 
(c)  (1860)  8  H.  L.  C.  243. 
{d)  At  p.  258. 
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and  which,  therefore,  would  be  legal  assets  in  his  hands.  His 
jight  would  not  depend  on  anything  contained  in  the  Will  of 
Mr.  Hope.  Mr.  Hope's  administrator  would  have  been  entitled 
in  case  he  had  died  intestate ;  and  what  an  administrator  is 
entitled  to  recover  as  administrator,  virtute  officii,  can  never 
be  equitable  assets.  In  considering  whether  assets  are  legal 
or  equitable,  the  question  is  not  whether  the  money  is  re- 
coverable through  the  agency  of  a  Court  of  Equity  or  the 
agency  of  a  Court  of  Law,  but  whether  it  is  money  which 
the  personal  representative  is  entitled  to  recover  indepen- 
dently of  any   directions  of  the  testator.    The  portions  of  Portion  of 

•'  "^  deceased 

younger  children  charged  on  the  family  estate  are  generally  younger  child. 
only  recoverable  in  equity,  but  they  are  certainly  legal,  not 
equitable  assets.     So,  money  due  to  a  mortgagee  in  fee,  when  Money  due 
4he  mortgagee  is  not  a  creditor  by  covenant  or  otherwise,  and  in  fee. 
where,  therefore,  there  is  no  legal  remedy."   The  Court  decided 
that  the  assets,  whether  legal  or  equitable,  if  recoverable  by 
virtue  of  the  probate,  were  liable  to  probate  duty. 

So  an  equity  of  redemption  of  a  chattel  interest,  whether  Equity  of 
real  or  personal,  is  legal  assets,  since  by  virtue  of  his  office  the  of  chattel 
personal  representative  of  the  mortgagor  is  entitled  to  come  to  ^^^'^*^- 
Court  to  redeem  (e). 

On  the  same  principle  a  reversionary  interest  in  a  settled  Reversionary 
fund  of  personalty  when  it  falls  into  possession  and  is  received  by  settM  fund, 
the  executor  or  administrator  is  distributable  as  legal  assets  (/). 

But  if  lands  were  devised  to  executors  to  be  sold,  or  devised  What  are 
to  be  sold  by  executors,  for  payment  of  debts  and  legacies,  the  as^\g?  ^ 
proceeds  would  be  equitable  assets  (g).  Land  devised 

Eeal  estate  not  charged  with   payment  of  debts  is  by  payment  of 
8  &  4  Will.  IV.  c.  104  made  assets  to  be  administered  in  ^^^^' 

Beal  estate 

Courts  of  Equity.    But  the  Act  gives  no  lien  or  charge  on  made  assets 
such  real  estate  until  a  judgment  for  administration  has  been  \viif.^xyf 
obtained  (ft).  ^- 1^*- 

(e)  Ck>ok  r.  Gregson,  uhi  sup,  per  Ld.  Wensleydale  at  p.  263  ;  Bain 

(/)  Mutlow  V.  MuUow,  (1859)  4  Do  r.  Sadler,  (1871)  L.  R.  12  Eq.  570. 

G.  k  J.  639.  (/i)  Be  Moon,  [19071  2  Ch.  304. 
C^)  Att.-Gen.  v,  Brunning,  uhi  sup,, 
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Property  appointed  by  Will  under  a  general  power  is 
equitable  assets  of  the  testator,  the  donee  of  the  power  (t). 
The  question  whether  such  property  passes  to  the  executor 
'*  as  such  "  within  the  meaning  of  the  Finance  Act,  1894,  as 
to  which  there  is  so  much  judicial  conflict  (A;),  does  not  seem 
to  affect  the  well-settled  rule  that  it  is  equitable  assets. 

With  regard  to  the  separate  property  of  a  married  woman, 
prior  to  and  independently  of  the  Married  Women's  Property 
Act,  1882,  being  a  creature  of  equity,  it  follows  that  if  she  had 
a  power  to  deal  with  it,  she  had  the  other  power  incident  to 
property  in  general ;  namely,  the  power  of  contracting  debts 
to  be  paid  out  of  it ;  and  inasmuch  as  her  creditors  had  not 
the  means  at  law  of  compelling  payment  of  those  debts,  a 
Court  of  Equity  takes  upon  itself  to  give  effect  to  them,  not 
as  personal  liabilities  but  by  laying  hold  of  the  separate  pro- 
perty, as  the  only  means  by  which  they  can  be  satisfied  (Z).  In 
this  sense  property  to  which  a  married  woman  was  entitled 
for  her  separate  use  is  treated  as  equitable  assets  and  out  of 
which  the  executor  of  the  married  woman  has  no  right  to 
retain  in  full  his  own  debt  as  against  other  creditors  (»<). 
More  accurately  it  is  an  instance  of  equitable  doctrines 
being  applied  to  an  equitable  claim  (n). 


{i)  Pardoe  r.  Bingham.  (1868)  L.  R. 
6  Eq.485  ;  i?^  Feamsides,  [1903]  I  Ch. 
250,  256,  per  Swinfen  Eady,  J.  ;  Com- 
roissioneisof  Stamp  Duties  r.  Stephen, 
[1904]  A.  C.  137,  140,  per  Lord 
Lindley. 

(A)  Ante,p.^\l. 


(0  Per  lid.  Cottenbam  in  Owens 
r.  Dickenson,  (1840)  Cr.  k  Ph.  48,  54. 

(m)  Be  Poole's  Estate,  (1877)  6 
C.  D.  739. 

(«)  Cf.  Harrison  r.  Kirk,  [1904] 
A.  C.  1,  7. 


CHAPTEK  XXVn. 

OF   PAYMENTS    WITHOUT   AND   WITH   NOTICE   OP   CLAIMS   AND 
BIGHT   OF   CREDITORS   TO   FOLLOW  ASSETS. 

Sect.  1. — Payments  without  and  with  Notice  of  Claims. 

An  executor  or  administrator  who  pays  creditors  without  Payments 
notice  of  the  existence  of  a  creditor  of  higher  degree  is  not  notice  of 
liable  to  account  for  the  sums  so  paid  at  the  instance  of  that  ^fgherdegree, 
creditor  {a). 

Inasmuch  as  an  executor  or  administrator  under  the  plea  Retainer 
of  plene  administravit  can  put  in  evidence  retainer  by  him  of  notice, 
his  own  debt,  so  if  bond  fide  and  without  undue  haste  he  has 
distributed  the  assets  and  has  fully  administered,  he  is  entitled 
to  retain  a  debt  due  to  himself  against  creditors  of  a  higher 
degree  of  which  he  had  no  notice  when  he  distributed  the 
assets  (&). 

Prior  to  the  statutes  requiring  registration  of  judgments  Qneiy  as  to 
executors  and  administrators  had  at  their  peril  to  take  r^ord. 
cognizance  of  debts  of  record  on  the  principle  that  every 
one  is  presumed  to  have  cognizance  of  the  proceedings  in  the 
King's  Courts  (c).  The  effect  of  s.  3  of  28  &  24  Vict.  c.  38  was 
that  a  judgment  not  docketed  was  to  be  considered  only  as  a 
simple  contract  debt.  But  this  Act  is  repealed  by  s.  5  of  68 
&  64  Vict.  c.  26,  and  it  may  be  contended  that  the  old  rule  is 
now  revived  (d). 

It  has  already  been  stated  that  contingent  debts  cannot  Contingent 

debts* 

stand  in  the  way  of  payment  of  debts  of  inferior  degree  (e). 

Moreover  it  is  not  the  practice  of  the  Court  to  retain  funds  i*ractice  of 

the  Court. 

(a)  Harman    r.    Harman,    (1685)  any  presamption  as  to  pending  pro- 
Show.  (3rd  ed.)  643.  ceedings,   eee   Wigram    v.    Backlej, 

(J)  Es  Fludyer,  [1898]  2  Ch.  562.  [1894]  3  Ch.  483. 

{c)  Williams  (10th  ed.)  781.  Having  (^  See  ante,  p.  322. 

regard  to  the  doctrine  of   lis  pendent  (e)  Ante,  p.  328. 
it  may  be  questioned  whether  there  is 
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in  Court  for  the  protection  of  a  contingent  future  creditor,  and 
it  is  unnecessary  to  do  so  for  the  protection  of  the  executors, 
for  they  are  suflSciently  protected  by  the  order  of  the  Court  in 
the  administration  of  an  estate.  Consequently  the  Court  will 
order  distribution  among  the  residuary  legatees  notwithstand- 
ing the  possible  future  liability  on  shares  in  a  limited  com- 
pany, and,  since  the  company  has  not  any  right  which  is 
enforceable  either  at  law  or  in  equity  until  a  call  has  been 
made,  it  has  no  locus  standi  to  interfere  to  prevent  the 
distribution  (/). 

So  also  it  has  been  held  with  regard  to  the  liability  under 
leases  the  covenantee  has  no  equity  to  apply  to  have  a  fund 
set  apart  for  his  indemnity  (g).  For  a  long  time  it  was  the 
practice  of  the  Court,  where  the  property  comprised  in  the 
lease  did  not  of  itself  furnish  a  sufficient  security,  to  set  apart 
out  of  the  residuary  estate  a  reasonable  sum  to  cover  any 
liability  which  might  in  any  reasonable  probability  arise  by 
reason  of  a  future  breach  (h) ;  but  it  would  seem  that  the 
authorities  only  show  that  it  is  necessary  to  set  apart  a  fund 
for  the  indemnity  of  the  personal  representative  when  there 
is  privity  .of  estate  between  him  and  the  lessor  ;  and  except  in 
such  a  case  a  fund  ought  not  to  be  retained  to  the  detriment 
of  the  beneficiaries  (i). 

But  except  under  an  order  of  the  Court  an  executor  or 
administrator  cannot  safely  make  payment  of  legacies  with 
notice  of  even  a  possible  liability,  such  as  a  contingent  liability 
in  respect  of  shares  retained  unsold  (A:). 

However,  by  virtue  of  s.  27  of  22  &  23  Vict.  c.  85  (Lord  St. 
Leonard's  Act),  where  an  executor  or  administrator  has  sold 
leaseholds  and  shall  have  satisfied  all  such  liabilities  under 
the  lease  or  agreement  for  a  lease  as  may  have  accrued  due, 
and  been  claimed,  up  to  the  time  of  the  assignment,  and  shall 
have  set  apart  a  sufficient  fund  to  answer  any  future  claim  that 

(/)  Re  King,  [1907]  1  Ch.  72.  Fothergi U, (1888)1 3  App.Cas. 36 1,370. 

iff)  King  r.  Malcott,  (1852)  9  Hare,  (t)  He  Nixon,  [1904]  1  Ch.  638. 

692.  (A)  Taylor  r.  Taylor,  (1870)  L.  R. 

(A)  Dodson  r.  Sammell,  (1861)  1  10  £q.  477  ;  JS^Bewley's  Estate,  (1871) 

Dr.  k  S.    577  ;    and   see    Hardy    v.  24  L.  T.  177. 
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may  be  made  in  respect  of  any  fixed  and  ascertained  sum 
covenanted  or  agreed  by  the  lessee  to  be  laid  out  on  the  pro- 
perty demised  or  agreed  to  be  demised,  he  may  distribute  the 
residuary  personal  estate  of  the  deceased  without  appropriat- 
ing any  part  or  further  part  (as  the  case  may  be)  to  meet  any 
further  liability,  and  shall  not  be  personally  liable  in  respect 
of  any  subsequent  claim  under  the  lease  or  agreement  for  a 
lease,  but  without  prejudice  to  the  right  of  the  lessor  or  those 
claiming  under  him  to  follow  the  assets. 

By  s.  28  similar  provisions  are  made  as  to  the  liability  of  and  under 

,    .  s.  28  in  re- 

an  executor  or  admmistrator  to  the  rent,  covenants  or  agree-  spect  of  con- 


veyance on 


or 


ments  contained  in  any  conveyance  on  chief  rent,  or  rent-  chief  rent 

charge,  or  agreement  for  such  conveyance.  rent-charge. 

It  would  seem  that  the  mere  circumstance  of  want  of  notice  Necessity  to 

advertise  for 

of  a  debt  or  claim  will  not  excuse  an  executor  or  administrator  claims  before 
from  the  payment  or  satisfaction  of  it,  if  the  assets  were  origin-  ^^^tributing. 
ally  sufl&cient  for  the  purpose,  notwithstanding  that  in  ignor- 
ance of  the  existence  of  the  debt  or  claim  he  has  bo7id  fide 
handed  over  the  assets  to  legatees  or  parties  entitled  in  distri- 
bution, and  before  the  Act  next  mentioned,  no  executor  or 
administrator  could  safely  distribute  the  assets  except  under 
the  direction  of  the  Court  (I), 

However,  s.  29  of  22  &  23  Vict.  c.  35  provides  that : — 
"Where  an  executor  or  administrator  shall  have  given 
such  or  the  like  notices  as  in  the  opinion  of  the  Court  in 
which  such  executor  or  administrator  is  sought  to  be  charged 
would  have  been  given  by  the  Court  of  Chancery  in  an  admi- 
nistration suit,  for  creditors  and  others  to  send  in  to  the 
executor  or  administrator  their  claims  against  the  estate  of 
the  testator  or  intestate,  such  executor  or  administrator  shall, 
at  the  expiration  of  the  time  named  in  the  said  notices  or  the 
last  of  the  said  notices,  for  sending  in  such  claims,  be  at 
liberty  to  distribute  the  assets  of  the  testator  or  intestate,  or 
any  part  thereof,  amongst  the  parties  entitled  thereto,  having 
regard  to  the  claims  of  which  such  executor  or  administrator 

(0  WiUiams  (10th  ed.)  1082  ;    and      (1866)  L.  R.  3  £q.  368,  371. 
per  Malins,  V.C,  in  Clegg  r.  Rowland, 
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has  then  notice,  and  shall  not  be  liable  for  the  assets  or  any 
part  thereof  so  distributed  to  any  person  of  whose  claim  such 
executor  or  administrator  shall  not  have  had  notice  at  the  time 
of  the  distribution  of  the  said  assets  or  a  part  thereof,  as  the 
case  may  be ;  but  nothing  in  the  present  Act  contained  shall 
prejudice  the  right  of  any  creditor  or  claimant  to  follow  the 
assets  or  any  part  thereof  into  the  hands  of  the  person  or 
persons  who  may  have  received  the  same  respectively." 

In  order,  however,  to  protect  an  executor  or  administrator 
it  is  essential  that  he  should  have  no  notice  of  any  claim 
which,  at  the  time  of  the  distribution  of  the  assets,  is  left 
unsatisfied  (m)« 

In  determining  whether  executors  have  given  such  notices 
as  are  sufficient  to  entitle  them  to  the  protection  of  s.  29,  the 
Court  will  have  regard  to  the  circumstances  of  the  particular 
case,  such  as  the  place  of  residence  of  the  deceased  and  his 
position  in  life.  For  instance,  where  the  deceased  was  a 
farmer  in  a  small  way  the  insertion  of  the  advertisement  in 
the  local  newspapers  and  in  the  London  Gazette  was  held  to 
be  amply  sufficient.  It  would  seem  that  according  to  the 
practice  there  must  be  an  advertisement  in  the  London  Gazette, 
and  as  to  whether  there  should  be  other  advertisements  in 
other  London  papers,  that  must  be  decided  by  the  circum- 
stances of  the  case.  In  the  absence  of  any  special  circum- 
«tanees  the  period  of  a  month  from  the  date  of  the  notice  for 
the  bringing  in  of  claims  is  sufficient  (n). 

Wh«re  the  estate  is  being  administered  by  the  Court  the 
following  rules  apply  : — 

Ord.  66,  r.  44,  provides  that  "  where  a  judgment  or  order  is 
given  or  made,  whether  in  Court  or  in  Chambers,  directing  an 
account  of  debts,  claims,  or  liabilities,  or  an  inquiry  for  heirs, 
next-of-kin,  or  other  unascertained  persons  unless  otherwise 
ordered,  all  persoiM  who  do  not  come  in  and  prove  their  claims 
within  the  time^  whicb  may  be  fixed  for  that  purpose  by 


(w)  Per  Baggallay,  L.J.,  in  Hunter 
r.  Young,  (1879)  4  Ex.  Uliv.  260,  263, 
/«)  lie  Bracken,  (1889)  ^3  C.  D.  1 ; 


Ord.  5.5,  rr.  44 — Gl  dea\  with  advertise- 
ments for  creditors  and  claimants  in 
administration  actions. 
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advertisement,  shall  be   excluded  from  the  benefit  of   the 
judgment  or  order." 

And  rule  57  provides  that  "  after  the  time  fixed  by  the  adver- 
tisement no  claims  shall  be  received  (except  as  hereinbefore 
provided  in  case  of  an  adjournment),  unless  the  judge  at 
Chambers  shall  think  fit  to  give  special  leave,  upon  applica- 
tion made  by  summons,  and  then  upon  such  terms  and  con- 
ditions as  to  costs  and  otherwise  as  the  judge  shall  think  fit.*' 

Where,  however,  there  are  general  assets  in  Court  applic-  when  creditor 
able  to  the  payment  of  a  creditor's  debt,  such  creditor  with  a  ^ter  time 
legal  right  of  action,  according  to  the  well  established  practice,  p^^^^g^"^ 
is  allowed  to  come  in  and  share  in  those  assets  which  still  claims. 
remain,  subject  to  terms,  notwithstanding  the  appointed  time 
for  coming  in  has  long  elapsed,  and  he  can  only  be  precluded 
by  showing  that  he  has  in  some  way  either  released  or  abandoned 
his  claim  (o). 

The  same  rule  applies  in  the  administration  of  an  insol- 
vent estate,  where  s.  10  of  the  Judicature  Act,  1876,  applies. 
The  creditor  may  come  in  and  prove  at  any  time  if  there  are 
assets  undistributed,  and  if  no  injustice  would  be  caused  (p). 

Sect  2. — The  right  of  Creditors  to  follow  Assets  after 

Distnbution, 

There  is  a  distinction  between  the  case  where  there  is  still  Distinction 

l)etweeQ 

remaining  in  Court  a  residue  or  a  fund  legally  applicable  to  creditor 

the  payment  of  debts  and  the  case  where  the  whole  estate  has  i|mi  n°Jit  to 

been  distributed,  and  it  is  necessary,  in  order  to  obtain  pay-  ^  ^^w*"** 

ment,  for  the  creditor  to  get  back  from  the  legatees  or  others,  right  to 

follow  Assets 

who  have  been  paid,  the  money  which  has  been  paid  to  them,  jq  hands 

In  the  first  case  the  creditor  is  exercising  merely  a  legal  right.  ^^  legatees. 

In  the  other  he  is  exercising  an  equitable  right  which  is  given 

him  by  the  equitable  doctrines  of  the  Court  of  Chancery, 

because  he  has  no  legal  right  against  the  legatees ;  he  has  no 

legal  right  against  the  residuary  legatees ;  his  only  legal  right  y 

is  against  the  executor.    But  the  Court  of  Chancery,  in  order 

■* 

(ci)  Harrison  v.  Kirk,  [1904]  A.  C.  1.       (/;)  Be  McMurdo,  [1902]  2  Ch.  684. 
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to  do  justice  and  to  avoid  the  evil  of  allowing  one  man  to 
retain  what  is  really  and  legally  applicable  to  the  payment  of 
another  man,  devised  a  remedy  by  which,  where  the  estate 
had  been  distributed  either  out  of  Court  or  in  Court  without 
regard  to  the  rights  of  a  creditor,  it  has  allowed  the  creditor 
to  recover  back  what  has  been  paid  to  the  beneficiaries  or  the 
next-of-kin  who  derive  title  from  the  deceased  testator  or 
intestate.  In  that  case,  no  doubt,  equitable  defences  may  be 
made  to  the  claim  (q). 

In  Ridgway  v.  Neivstead  (r)  there  was  a  fund  in  Court,  but 

it  was  insufficient  for  the  payment  of  the  creditors  who  desired 

to  prove,  and  there  were  also  sums  standing  to  the  credit  of 

infant  legatees.     Stuart,  Y.-C,  admitted  without  question,  the 

right  of  the  creditor  to  come  in  and  take  the  benefit  of  the 

decree  and  prove  as  regards  the  residuary  estate  which  still 

remained  undistributed;  but  as  regards  the  right  which  he 

claimed  to  obtain  payment  out  of  sums  which  had  been  carried 

to  the  credit  and  appropriated  for  the  payment  of  the  legacies 

of  certain  infant  legatees,  he  disallowed  the  claim  on  the 

ground   that  there  was  an  equitable  defence  of  laches  or 

acquiescence  or  conduct  of  that  kind. 

Legal  per  In  actions  by  creditors  against  legatees  where  the  legal 

sentotwes^       personal  representatives  are  no  longer  liable,  they  ought  not 

^^^^^  "®'  ^   qiui  legal  personal  representatives  to  be  made  parties  to  the 

to  proceed-      proceedings.    An  executor  who  has  retained  any  legacies  as 

creditors         trustee,  after  appropriating  them  for  the  benefit  of  the  cestui 

i^rd^.  ^'^^  ^^'^^  ^^  ^^  longer  under  any  liability  qua  executor,  although 

he  may  be  liable,  and  may  be  a  necessary  party  in  his  character 
as  trustee  («). 
Right  of  Where,  after  the  estate  has  been  administered  and  dis- 

against^fund  ^ri^uted  by  the  Court,  a  creditor  comes  in  and  claims  to  prove 
carried  to  against  a  fund  carried  to  a  separate  account  to  answer  a  legacy 
aooount  to       or  share  of  residue,  he  will  not  be  entitled  out  of  that  fund  to 

answer  legacy 

o»  share  of  (^)  Per  Ld.  Davey  in  Harrison   r.  As  to  what  may  amount  to  laches  see 

residt^e.  gj^j^^  |-i9q4-|  ^  q  j^  7  Mohan  r.  Broughton,  [1899]  P.  211. 

(r)  (I860)  2  Giff.   492,  affirmed  3  (0  Clegg  v.  Rowland,  (1866)  L.  R. 

De  G.  &   J.   474  ;  referred  to    with  8  Eq.  S68,  applied  by  C.  A.  in  Hanter 

approval  in  Harrison  r.  Kirk,  ubi  tup,  v.  Young,  (1879)  4  Ex.  Div.  266. 
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• 

the  ^vhole  of  the  debt,  but  only  a  part  of  it,  bearing  the  same 
proportion  to  the  whole  as  the  fund  in  Court,  if  a  legacy,  bore 
to  the  whole  amount  of  the  legacies,  or,  if  a  share  of  residue,  to 
the  whole  amount  distributed  {t). 

In  Davies  v.  NichoUon  (u),  where  an  estate  had  been  admini-  DistiDction 
stered  by  an  executor  out  of  Court,  and  he  had  assented  to  the  ^^s  distri- 
specifically  bequeathed  property,  and  had  allowed  the  residuary  ^^  ^^^  ^^ 
legatees  to  take  possession  of  the  rest  of  the  property,  it  was 
contended,  on  the  authority  of  Gilleapiey.  Alexander  a,nd  Qreig 
V.  Someri'iUe{x),  that  a  specific  legatee  was  only  liable  to  con- 
tribution, and  that  there  could  not  be  any  decree  against  him 
if  the  personal  estate,  not  specifically  bequeathed,  come  to  the 
hands  of  the  executor  had  been  sufGicient  to  pay  the  debts ; 
but  it  was  held  that  those  cases  did  not  apply,  for  the  Court 
there  had  distributed  the  assets,  and  the  creditors  could  not 
impugn  what  had  been  done  except  by  coming  to  the  Court 
and  submitting  to  such  equitable  terms  as  the  Court  might 
think  fit  to  impose,  and  that  there  is  a  distinction  where  the 
Court  has  only  to  deal  with  the  legal  rights  of  the  creditors, 
and  consequently  the  property  specifically  bequeathed  was  not 
discharged  from  its  liability. 

Where  an  undischarged  bankrupt  died,  leaving  property 
acquired  after  the  bankruptcy,  and  his  administrator,  without 
notice  of  the  bankruptcy,  distributed  the  property  among  the 
bankrupt's  next-of-kin  before  the  trustee  in  bankruptcy  inter- 
vened, it  was  held  that  the  administrator  was  protected  by  the 
administration  bond  from  personal  liability,  but  that  the  next- 
of-kin  must  refund  to  the  trustee  the  shares  they  had 
respectively  received  (y). 

Although  the  right  of  mortgagees  of  real  estate,  whose  Legal  right, 
security  proves  insuflBcient,  to  come  against  the  residuary  barred^can 
legatees  of  the  mortgagor,  amongst  whom  his  personal  estate  ^®  enforced 
has  been  distributed,  is  a  purely  equitable  right,  and  the  Court  the  assets  so 
will  not  enforce  it  if  there  are  circumstances  which  would  perty^remains 

in  hands  of 
a  Tolonteeir 
(0  Gillespie  r.  Alexander,  (1826)  3  («)  (1858)  2  De  G.  &  J.  693.  claiming 

Buss.  130 ;  Greig  v.  Somerville,  (1830)  (»)  Uli  tup,  under  the 

1  Rubs.  &  My.  338.  (y)  Be  Bennett,  [1907]  1  K.  B.  149.   deceased. 
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make  it  inequitable  to  do  so  {z)^  yet  the 'right  of  an  unsatisfied 
mortgagee  to  come  against  other  real  estate  specifically 
devised  or  descended,  and  not  included  in  his  security,  either 
under  a  covenant  in  which  the  heirs  are  bound  or  as  being 
assets  under  8  &  4  Will.  lY.  c.  104,  is  a  legal  right,  and  can 
be  enforced  so  long  as  the  debt  is  not  statute  barred  and  the 
property  remains  in  the  hands  of  volunteers  claiming  under 
the  testator  or  intestate  {a).  But  the  Court  will  not  allow  the 
creditor  to  follow  the  assets  into  the  hands  of  a  bond  fide 
assignee  for  value ;  so  that  if  the  specific  devisee,  whether 
legal  or  equitable  owner,  and  whether  of  the  whole  estate  of 
the  testator  or  of  a  particular  estate  or  interest  in  the  land 
devised,  has  sold  or  mortgaged  the  property  devised  to  him, 
it  cannot  be  reached  in  the  hands  of  the  purchaser  or 
mortgagee  (6). 

So  also  assets  of  a  testator,  settled  bond  fide  on  the 
marriage  of  the  residuary  legatee,  are  no  longer  liable  to  the 
claims  of  creditors  of  the  testator,  although  they  might  have 
been  reached  if  they  had  passed  into  the  hands  of  a 
volunteer  (c). 


i%)  Blake  v.  Gale,  (1886)  32  C.  D. 
571. 

(a)  Be  Lacey,  [1907]  1  Ch.  330,  aDd 
see  pogtf  p.  398. 

(A)  Coope  r.  Cresswell,  (1866)  L.  R. 
2  Ch.  112,  122,  per  Ld.  Chelmsford: 
That  case  was  decided  with  regard 
to  3  Will.  &  M.  c.  14,  which  is 
re-enacted  by  1  Will.  4.  c.  47,  and  it 
his  been  held  that  the  opeiation  of 


the  statute  3  &  4  Will.  4.  c.  104  is  the 
same  ;  see  British  Mutual  Investment 
Co.  r.  Smart,  (1875)  L.  R.  10  Ch.  667 ; 
He  Hedgely,  (1886)  34  C.  D.  379 ;  Price 
r.  Price,  (1887)  35  C.  D.  297,  305 ; 
Be  Atkinson,  (1908)  W.  N.  129. 

(<?)  Dilkes  r.  Broadmead,  (1860)  2 
Giff.  113;  and  see  Graham  r.  Drum- 
mond,  [1896]  1  Ch.  968. 


CHAPTER  XXVIII. 

OF   THE   EFFECT  OF  DEGREES   FOR  ADMINISTRATION. 

A  DECREE  for  administration  of  assets  is  in  the  nature  of  a  Decree  for 

adminutra- 

judgment  for  all  creditors,  and  may  be  pleaded  at  law  to  an  tion  in  the 
action  by  a  creditor  and  stops  all  proceedings  after  notice  of  judgment  for 
the  decree  (o).  all  creditors. 

A  creditor,  however,  who  has  obtained  judgment  against 
the  executor  before  the  administration  order,  will  not  be 
restrained  from  pursuing  his  remedy  against  the  executor 
personally  (i). 

The  order,  once  made,  enures  for  the  benefit  of  all  creditors, 
even  though  the  plaintiff  may  ultimately  fail  to  establish  any 
debt  (c). 

After  judgment,  the  plaintiff  in  a  creditor's  administration  After  decree 

plaintiff  is 

action  is  precluded  from  discontinuing  the  action,  since,  if  it  no  longer 
IS  a  proper  judgment,  it  not  only  directs  mqmries  as  to  debts,  and  cannot 
etc.,  but  also  that  the  assets  shall  be  applied  **  in  a  due  course  disco^^"^^®- 
of  administration."     If  there  is  not  that  direction  as  to  the 
administration  of  assets,  the  decree  is  not  an  administration 
decree  in  the  proper  sense  of  the  term,  and  actions  at  law 
cannot  be  restrained.    But  if  that  direction  is  given,  they 
can  be  restrained,  and  for  the  reason  that  the  Court  has 
then  taken  upon  itself  the  duty  of  administering  the  assets. 
Therefore,  in  a  case  like  that,  until  there  is  a  certificate  that 
all  the  other  debts  have  been  paid,  the  plaintiff  after  decree  is 
not  dominus  litis ;  he  is,  so  to  speak,  a  trustee  of  the  action  for 
the  benefit  of  the  other  creditors  {d). 

It  is,  however,  a  fallacy  to  suppose  that  because  the  debt  Decree  merely 
has  to  be  proved,  or  the  payment  of  the  debt  has  to  be  "^^^^^ 

(a)  Paxton    r.    Douglas,   (1803)  8  (r)  220  Ross,  [1907]  1  Ch.  482,  485. 

Ves.  520.  (d)  Per  Kekewlch,  J.,  in  Be  Alpha 

(*)  Re  Womersley,  (1886)  29  0.  D.  Co.  Ld.,  [1903]  1  Ch.  203,  205. 
557. 
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Pajuients  to 
cr^itors  by 
personal 
representa- 
tive after 
decree  not 
allowed. 

Before  judg- 
ment be  may 
prefer. 


Before  judg- 
ment Court 
will  not  inter- 
fere with 
legal  right 
to  prefer. 


Difference 
between  right 
to  prefer  and 
r^ht  to  retain 
after  judg- 
ment. 


Effect  of 
order  for  an 
account. 


Personal 
representa- 
tiye  not 
bound  to 
plead  Statute 
of  Limita- 
tions. 


enforced  through  the  medium  of  the  Court  of  Chancery,  it 
becomes  an  equitable  demand  and  ceases  to  be  a  legal  demand. 
Its  character  is  not  altered :  the  only  difference  made  is  in  the 
remedy  by  which  the  debt  can  be  recovered  (e). 

An  executor  or  administrator  will  not  be  allowed  payments 
to  creditors  made  after  a  decree  for  administering  the  debtor*s 
estate  (/),  and  if  he  pays  a  creditor  he  does  it  at  his  own  risk 
and  is  only  entitled  to  stand  in  the  place  of  the  creditor  against 
the  estate  (g). 

But  before  judgment  he  may  voluntarily  pay  a  creditor  in 
full,  and  will  be  allowed  it  in  passing  his  accounts,  even 
though  he  may  have  had  notice  of  the  commencement  of  a 
creditor's  administration  action  (h). 

There  is  no  equity  which  entitles  the  Court  to  interfere  by 
the  appointment  of  a  receiver  before  judgment  for  administra- 
tion in  order  to  interfere  with  the  legal  right  of  the  executor 
or  administrator  to  prefer  one  creditor  to  another.  To  obtain 
the  appointment  of  a  receiver  a  special  case  must  be  made  of 
assets  being  wasted  (i). 

The  right  of  the  executor  or  administrator  to  prefer  one 
creditor,  and  the  right  to  retain  his  own  debt,  are  in  many 
respects  the  same  thing  in  substance  and  principle ;  though  no 
doubt  the  latter  can,  while  the  former  cannot,  be  exercised 
after  an  administration  decree  (J). 

An  order  in  an  administration  action  under  Ord.  XV.,  r.  1, 
merely  for  an  account,  and  reserving  further  consideration, 
does  not  affect  the  right  of  creditors  to  sue,  or  the  right  to 
prefer  creditors  (k),  or  the  legal  priorities  of  creditors  (/). 

In  the  administration  of  assets  in  a  creditor's  suit,  tlie 


(e)  Harrison  r.  Kirk,  [1904]  A.  C. 
1,  5,  per  Ld.  Davey. 

00  Mitt-heLson  r.  Piper,  (1886)  8 
Sim.  64. 

(^)  Irby  r.  Irby,  (1867)  24  Beav. 
525. 

(A)  Jl^  Radcliffe,(1878)  7C.  D.  733  ; 
Vibart  f.  Coles,  (1890)  24  Q.  B.  U. 
364. 

(0  Phillips    r.    Jones,     (1884)    28 


Sol.  J.,  360  ;  Harris  r.  Harris,  (18S7) 
35  W.  H.  710;  J>  Wells,  (1890)  4:> 
C.  D.  569. 

(J)  Per  North,  J.,  in  Re  Hervey, 
[1899]  1  Ch.  514;  and  see  Xunn  r. 
Barlow,  (1824)  1  S.  &  S.  588. 

(A)  Be  Barrett,  (1889)  43  C.  D. 
70. 

(/)  Nunn  r.  Barlow,  ubi  sup. 
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personal  representative  is  not  bound  to  plead  the  Statute  of 
Limitations ;  and  if  any  person  comes  in  and  takes  the  benefit  ^^iien  statute 

may  be  set  up 

of  a  decree  obtained  by  a  creditor,  whose  claim  would  have  against  plain. 
been  barred  by  the  statute,  he  shall  not  be  at  Uberty  to  set  up  ^^   ^   ^  ^' 
the  statute  against  the  plaintiff,  whose  claim  is  the  foundation 
of  the  decree;  but  he  may  set  up  the  statute  as  against 
any  person  other  than  the  plaintiff,  although  the  personal 
representative  does  not  bring  forward  the  objection  (m). 

Where  there  is  a  contest  the  plaintiff  has  only  to  prove  his 
debt  once  for  all  at  the  hearing,  and  in  that  case,  if  the  statute 
has  not  then  been  successfully  set  up  by  the  personal  repre- 
sentative, he  cannot  set  it  up  afterwards  (n).  But  in  a  suit  by 
one  or  more  creditors  on  behalf  of  all,  as  every  creditor  has  a 
right  to  question  the  claim  of  every  other,  because  it  may 
interfere  with  his  own,  and  as  all  are  not  before  the  Court  at 
the  hearing,  the  plaintiff  is  called  upon  to  prove  his  debt  over 
again  before  the  Master  (o);  yet,  as  already  stated,  if  the 
personal  representative  will  not  set  up  the  statute,  it  cannot  be 
set  up  by  any  other  creditor  who  comes  in  under  the  decree  (p). 

In  a  creditor's  suit  for  administration,  where  the  defendant.   Distinction 

v^lifiire  credi  toT 

who  was  both  executor  and  devisee  in  trust,  had  not  set  up  the  plaintiff 
Statute  of  Limitations,  it  was  held  that  as  to  the  personal  p^dout^of^ 
estate  the  residuary  legatees  could  not  set  it  up  against  the  ^^^  estate. 
plaintiff ;   but  that  as  to  the  real  estate,  inasmuch  as  formerly 
the  ceatuia  que  trustent  of  devised  estates  would  have  been 
necessary  parties  to  the  suit  instituted  by  the  plaintiff,  and 
might  have  set  up  the  statute,  they  ought  not  to  be  put  in  a 
worse  position  in  consequence  of  the  Court  and  the  Legislature 
having,  for  the  purpose  of  saving  expense,  dispensed  with  their 
being  parties  (q). 

(m)  Fuller  r.   Bedman,  (1859)  26  M.  &  0.  12,  followed  in  Be  Laoey, 

Beav.  614.  (1906)  W.    N.   213.    It  is,  however, 

(/i)  Adams    r.     Waller,   (1866)    14  submitted  that,  having  regard  to  the 

L.  T.  727.  former   practice    stated    in    Mitford 

(0)  Owens  r.  Dickenson,  (1840)  Cr.  on  Pleadings  (5th  ed.),  pp.  202,  203, 

&  Ph.  48  ;  referred  to  in  Adams   r,  and  the  express  enactment  of  s.  42  (9) 

Waller,  ubi  tup,  of  15  &  16  Vict.  c.  86  (1852),  Briggs  v. 

(^p)  Fuller  V.  Bedman,  ubi  tup,  Wilson  on  this  point,  so  far  as  relates 

is)  Briggs  r.  Wilson,  (1853)  5  De  G.  to  devised  estates,  may  be  questioned. 
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In  Hunter  v.  Baxter  (r)  it  was  held,  in  an  action  for  the 
administration  of  real  and  personal  estate,  that  where  a  judg- 
ment has  been  recovered  against  executors  for  a  debt  due  from 
their  testator,  and  they  paid  the  debt,  the  executors  are 
entitled  to  be  allowed  such  payment,  although  the  Statute  of 
Limitations  might  have  been  set  up  by  them  against  the 
creditor  who  recovered  the  judgment. 
Effect  of  8. 10  The  effect  of  s.  10  of  the  Judicature  Act,  1876,  where  an 
AcMSTs!^^^   insolvent  estate  is  being  administered  under  an  order  of  the 

Court  has  already  been  considered  («),  as  well  as  the  practice 
of  the  Court  as  to  the  distribution  of  assets  notwithstanding 
contingent  claims  and  the  protection  afforded  to  the  personal 
representative  by  the  order  (t) ;  also  the  right  of  creditors  to 
follow  the  assets  (u). 

(r)  (1861)  3  Giflf.  214.  (f)  Ante,  pp.  347,  348. 

(*)  Ante,  p.  829  («)  Ante,  p.  351. 


CHAPTER    XXIX. 

OF  LIABILITIES   FOR  WHICH   THE    PERSONAL   REPRESENTATIVE 

MAY  BE   SUED. 

Sect.  1. — Liability  for  the  Acts  of  the  Deceased. 

(1)  0»  Obligations  Ex  Contractu. 

Stat.  3  &  4  Will.  IV.  c.  42,  s.  14,  first  gave  an  action  for  Action  for 
debt  on  simple  contract  against  an  executor  or  administrator ; 
prior  thereto  it  was  customary  to  bring  an  action  upon  the 
case  upon  the  defendant's  implied  promise  (a). 

An  action  for  account  at  law  was  first  given  against  an  Action  for 
executor  or  administrator  by  stat.  4  &  5  Ann.  c.  16,  s.  27  (b).     account. 

The  general  rule  has  been  established  from  very  early  claims  aris- 
times,  with  respect  to  such  personal  claims  as  are  founded  j.^  ^""^^  ??"J. 
upon  any  obligation,  contract,  debt,  covenant,  or  other  duty,  duty  survive. 
that  the  right  of  action,  on  which  the  testator  or  intestate 
might  have  been  sued  in  his  lifetime,  survives  his  death,  and 
is  enforceable  against  his  executor  or  administrator  (c). 

It  is  not  only  where  there  is  an  express  contract  that  a  obligation 
suit  grounded  on  some  default  of  the  person  whose  repre-  ^^^^^^ 
sentative  is  sued  can  be  maintained ;  but  if  the  position  of  the 
parties  was  such  that  the  law  of  England  would  imply  a  con- 
tract from  that  position  then  on  assumpsit  the  executor  might 
still  be  held  liable  {d). 

Instances  of  implied  obligation,  in  consequence  of  the  ?'^^*'*^®®^? 
position  which  the  parties  have  undertaken  one  to  another,  gation : 

cai'ricr  and 

are  the  obligations  of  carriers  and  bailees  ;  the  obligation  of  bailee ; 
the  buyer  of  shares  in  a  public  company  liable  to  calls  to  ge^f^ro/^^ 
indemnify  the  seller  from  all  liability  in  respect  of  them  ;  the  shares ; 

(«)  See  Williams  (10th  ed.)  1566.  see  ante,  p.  264. 

(d)  Ibid.  (rf)  Per  Cotton,  L.J.,  in  Batthyany 

(c)  Williams  (lOth  ed.)  1346  ;  and      v,  Walford,  (1887)  36  C.  D.  269,  279. 
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dilapidations 
of  deceased 
rector  or 
vicar; 

copyhold 
tenant ; 

devisee  sub- 
iect  to  direc- 
tion to  repair; 

negligence  of 

deceiMed 

solicitor. 

Contracts 
personal  to 
deceased. 


On  breach  of 
promise  of 
marriage 
special 
damage  to 
property  must 
be  proved. 

Liability  of 
personal  re- 
presentative 
of  deceased 
master  under 
apprentice- 
ship deed. 


Liability 
on  covenants 
running  with 
the  land  : 
where  the 
deceased  was 
the  cove- 
nantor ; 


position  of  the  rector  or  vicar  which  renders  his  personal 
representative  after  his  death  liable  to  be  saed  for  dilapida- 
tions (e) ;  or  of  the  copyhold  tenant  who  accepts  his  tenancy 
upon  the  terms  that  he  shall  keep  the  premises  in  repair  (/) ; 
or  of  the  devisee  who  accepts  the  devise  subject  to  a  direction 
in  the  Will  to  keep  the  premises  in  repair  (g) ;  or  of  the 
solicitor  whose  executor  is  liable  for  negligence  by  the  deceased 
in  the  conduct  of  his  client's  affairs  (A). 

No  liability,  however,  attaches  upon  the  executor  or 
administrator  where  the  contract  is  personal  to  the  deceased 
and  ceased  on  his  death,  unless  the  breach  occurred  in  his 
lifetime  (t). 

An  action  for  breach  of  promise  of  marriage  will  not  lie 
against  personal  representatives  of  a  deceased  promisor  except 
for  special  damage  to  the  property,  and  not  to  the  person,  of 
the  promisee,  and  within  the  contemplation  of  both  parties  at 
the  date  of  the  promise  (A:). 

Although  on  the  death  of  a  master,  in  the  absence  of 
special  agreement,  no  action  will  lie  by  an  apprentice  or  pupil 
for  the  recovery  of  any  part  of  the  premium  paid  under  the 
indenture  of  apprenticeship,  yet  where  the  indenture  contains 
a  covenant  for  maintenance,  the  personal  representative  of  the 
master  is  liable  on  the  covenant  as  far  as  he  has  assets ;  and 
by  the  custom  of  London  he  is  bound  to  put  the  apprentice 
to  another  master  of  the  same  trade  (I). 

With  regard  to  the  liability  of  the  personal  representative 
of  a  deceased  person  in  respect  of  covenants  which  run  with 
the  land,  where  the  deceased  person  was  the  covenantor,  the 
personal  representative  is  liable  for  any  breach  to  the  extent 
of  the  assets,  although  the  deceased  had  parted  with  posses- 
sion, since  the  privity  of  contract  is  not  determined  by  the 


(e)  Per  Cotton,  L.J.,  in  Batlhyany 
r,  Walfoixi,  (1887)  36  C.  D.  269,  279  ; 
and  see  yast^  p.  380. 

(/)  Blaekmore  v.  White.  [1899]  1 
Q.  B.  293 ;  and  aeejHUt,  p.  380. 

(g)  Be  Williames.  (1886)  bi  L.  T. 
105  ;  and  see  pwit^  p.  379. 

(A)  Wilson  r.  Tucker,  (1822)3  Stark. 


154  ;  Blyth  r.  Fladgate,  [1891]   1  Ch 
337,  366. 

(0  Farrow  r.  W^ilson,  (1869)  L.  R. 
4  C.  P.  744  ;  and  see  ante,  p.  264. 

(A)  Chamberlain  r.  Williamson, 
(1814)  2  M.  &  S.  408;  Finlay  r. 
Chimey,  (1888)  20  Q.  B.  D.  494. 

(0  Williams  (10th  ed.)  1402. 
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death  of  the  covenantor  or  by  assignment  (m).  But  in  respect 
of  leasehold  property  and  covenants  in  conveyances,  the 
personal  representative  is  entitled  after  assignment  to  a 
purchaser  to  the  protection  given  by  ss.  27  and  28  of  22  & 
23  Vict.  c.  85  (n). 

Where  the  deceased  person  was  not  the  covenantor,  but  Y^®^®  *!j® 

^  ,        deceased  was 

only  assignee  of  the  estate,  if  the  covenant  does  not  run  with  not  the  cove- 

the  land,  but  is  in  the  category  of  collateral  covenants,  the  only  assignee, 

deceased  or  his  personal  representative  is  not  liable  under  it ; 

but  if  it  is  a  covenant  which  runs  with  the  land,  the  deceased 

or  his  personal  representative    is  liable  for  breaches  only 

during  the  continuance  of  his  ownership  or,  in  other  words, 

the  privity  of  estate  (o). 

In  the  case  of  burdensome  leaseholds  which  the  deceased  Duty  of  i>er. 
person  acquired  by  assignment,  if  the  lessor  refuses  to  accept  sentatiTe 
a  surrender  it  is  the  duty  of  the  personal  representative,  if  de^Sed 


was 


possible,  to  assign  to  a  pauper  to  relieve  the  estate  from  fasigneeof 

.  *      *  burdensome 

further  liability,  but  not  to  deprive  the  landlord  of  his  legal  leaseholds. 
remedies  for  rent  due  or  breaches  of  covenant  incurred  previous 
to  the  assignment  (p). 

With  regard  to  arrears  of  rent  accrued  in  the  lifetime  of  the  Liability 
testator  or  intestate,  the  action  to  recover  them  must  be  accru^in 
brought  against  the  personal  representative  in  his  representa-  j^^^^i*^.^ 
live  character ;  and  the  judgment  will  be  de  bonis  testatoris  (q). 

But  in  an  action  of  debt  for  rent  accrued  after  the  death  for  rent 
of  the  lessee,  if  the  personal  representative  enters  upon  the  death/ 
demised  premises,  the  lessor  has  his  election,  either  to  sue 


(//<)  Williams  (lOth  ed.)  1384  ;  Page 
r.  MidUnd  Railway  Co.,  [1894]  1  Ch. 
11. 

(m)  See  ante,  p.  348.  As  to  the 
form  of  covenant  of  indemnity  a 
vendor  selling  snliject  to  restrictive 
covenants  may  require  from  the  pur- 
chaser, see  Be  Poole  and  Clarke's 
Contract,  [1904]  2  Ch.  173  ;  and  as  to 
the  form  of  covenants  on  a  decree 
against  personal  representatives  for 
s(>ecific  performance  of  a  contract  to 
take  a  lease,  see  pott,  p.  362. 


00  See  Spencer's  Case,  (1582)  5  Rep. 
16,  and  notes  in  Smith's  Ix»ding 
Cases  (11th  ed.)  p.  55  ;  also  Dewar  r. 
Goodman,  [1907]  1  K.  B.  612  ;  [1908] 
1  K.  B.  94 ;  and  a/Uf,  p.  271.  As  to 
what  amounts  to  a  breach  of  covenant 
for  quiet  enjoyment,  sec  Williams  r. 
Gabriel,  [1906]  1  K.  B.  155. 

(y;)  Onslow  r.  Corrie,  (1817)  2 
Madd.  330  ;  Rowley  v.  Adams,  (1839) 
4  My.  &  Cr.  534. 

(9)  Williams  (10th  ed.)  1388. 
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personal  re- 
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him  as  executor  or  to  charge  him  personally  as  assignee  in 
respect  of  the  perception  of  the  profits  (r). 

So  long  as  the  assets  hold  out  the  personal  representative 
must  pay  the  rent  and  cannot  waive  the  possession  («). 

If  the  personal  representative  is  sued  in  his  representative 
character,  by  a  proper  plea,  he  will  only  be  liable  to  the  extent 
of  the  assets ;  but  if  he  is  sued  as  assign  of  the  lease  for  the 
rent  accrued  during  the  time  he  was  in  possession,  and  the 
estate  is  insolvent,  he  is  entitled  to  set  up  by  way  of  defence 
that  he  is  only  assign  as  executor  or  administrator,  and  that 
the  profits  or  yearly  value  of  the  property  amount  only  to  a 
sum  less  than  the  rent,  and  on  payment  into  Court  of  what  he 
admits  to  be  the  value,  if  his  plea  is  proved,  and  that  is  the 
full  value,  he  will  be  under  no  further  liability.  The  liability 
for  the  rent  reserved  is  to  the  extent  to  which  he  might  by  the 
exercise  of  reasonable  diligence  have  derived  profit  or  advantage 
from  the  premises  {t) :  that  is,  he  is  liable  in  respect  of  the 
period  during  which  he  is  in  possession  for  the  same  sum 
as  a  trespasser  for  the  same  period  would  be  liable  for  as 
mesne  profits  (u). 

But  it  would  seem  that  a  personal  representative  who  takes 
possession  can  only  limit  his  [liability  in  respect  of  rent,  and 
not  in  respect  of  breach  of  contract  to  repair  (x). 

Where  specific  performance  of  a  contract  to  take  a  lease, 
entered  into  by  a  person  since  deceased,  is  ordered  against  his 
personal  representatives,  the  covenants  must  be  so  framed 
that  no  personal  liability  shall  be  incurred  by  them  (y). 

'  The  liability  of  the  personal  representatives  of  a  deceased 
shareholder  for  moneys  payable  on  shares  in  a  public  com- 
pany registered  under  the  Companies  Act,  1862  (25  &  26  Vict, 
c.  89),  is  regulated  by  ss.  16,  75,  76,  99,  and  105  of  that  Act. 

Except  in   the  event  of  a  company  being  wound  up  the 


(r)  Williams  (10th  ed.)  T3S8. 

(jO  Ihid.,  1393. 

(0  Jffi  Bowes,  (1887)  37  C.  D.  128 ; 
liendall  r.  Andreas,  (1892)  fil  L.  J.  Q.  B. 
630. 

(w)  Whitehead  r.  Palmer,  [1908]  1 


K.  B.  151,  158. 

Qx)  Williams  (10th  ed.)  1394;  Ken- 
dall r.  Andreas,  uhi  sup, 

(y)  Stephens  f.  Hot  ham,  (185.))  1 
K.  ac  J.571. 
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liability  is  not  a  debt  until  a  call  is  made  (z).  But,  as  already 
mentioned  (a),  the  personal  representative,  if  he  distribute  the 
estate  among  the  beneficiaries  with  notice  of  the  contingent 
liability,  remains  liable  to  the  company  in  respect  of  the  shares 
retained  unsold  to  the  extent  of  the  assets  so  distributed  (6), 
unless  the  distribution  is  made  under  the  order  of  the 
Court  (c) :  but  in  the  case  of  distribution  without  such  an 
order,  he  will  be  entitled  to  indemnity  out  of  the  deceased's 
estate  for  what  he  may  be  called  upon  to  pay,  and  to  recover 
back  the  assets  from  the  beneficiary  (d). 

Under  s.  105  of  the  Act  of  1862,  if  the  personal  representa- 
tive of  a  deceased  contributory  makes  default  in  payment  of 
any  sum  ordered  to  be  paid  by  him,  proceedings  may  be  taken 
for  administration  of  such  deceased  contributory's  estate,  and 
compelling  payment  thereout  of  the  moneys  due. 

The  personal  representative  of  a  deceased  shareholder  in  a  Position  of  re- 
company  registered  under  the  Act  of  1862  may  either  have  ord^c^sed 
the  shares  transferred  into  his  own  name  and  become  to  all  shareholder  as 

to  being  regis- 

intents  and  purposes  a  member  of  the  company,  or  will  be  tered  as  mem- 
allowed  a  reasonable  time  to  sell  the  shares  and  produce  a  company : 
purchaser  who  will  take  a  transfer  of  them.     Simply  notifying  com^panies 
to  the  company  that  he  is  executor  or  administrator  is  not  -^^'»  ^®^^» 
sufficient  authority  to  the  company  to  put  his  name  upon  the 
register  in  such  a  way  as  to  make  him  personally  liable  (e). 
The  executor  or  administrator  is,  however,  entitled,  if  he  thinks 
fit,  to  have  his  name  entered  upon  the  register  without  any 
reference  to  his  representative  capacity  (/). 

With  regard  to  shares  of  railway  and  other  companies  sub-  under  the 
ject  to  the  Companies  Glauses  Act,  1845  (8  &  9  Vict.  c.  16),  the  ciauses^iSt, 
personal  representative  may  either  leave   the  shares  alone,  ^^^^' 
outstanding  in  the  name  of  the  deceased  shareholder,  the  con- 
sequence being  he  could  neither  transfer  the  shares,  nor  vote 

(s)  Whittakerr.  Kershaw,  (1890)46  (<i)  Jervis    r.    Wolferstan,    (1874) 

C.  D.  320.  L.  R.  18  Eq.  18. 

(a)  Ante,  p.  348.  (e)  Buchan's  Case,  (1879)    4    App. 

{b)  Taylor  r.  Taylor,  (1870)  L.  R.  10  Cas.  549. 

Eq.  477.  C/)  Rtf  T.  H.  Saunders  &  Co.,  Ltd. 

(<?)  Be  King,  [1907]  1  Ch.  72.  [1908]  1  Ch.  415. 
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in  respect  of  them,  nor  receive  dividends  on  them,  and  would 
only  be  liable  to  calls  in  his  representative  capacity ;  or,  if  be 
wants  to  deal  with  the  shares,  or  to  receive  the  dividends  in 
respect  thereof,  he  must  avail  himself  of  the  machinery  given 
by  the  18th  section  of  the  Act  and  procure  himself  to  be 
registered  as  a  shareholder  (g). 

In  the  case  of  a  joint  contract,  where  several  contract  on 
the  same  part,  if  one  of  the  parties  die,  his  executor  or 
administrator  is  at  law  discharged  from  all  liability,  and  the 
survivor  or  survivors  alone  can  be  sued  (A). 

There  is  in  the  cases  of  joint  contract  and  joint  debt,  aa 
distinguished  from  the  cases  of  joint  and  several  contract  and 
joint  and  several  debt,  only  one  cause  of  action.  The  •party 
injured  may  sue  at  law  all  the  joint  contractors,  or  he  may 
sue  one,  subject  in  the  latter  case  to  the  right  of  the  single 
defendant  to  plead  in  abatement*  The  cause  of  action  when 
pursued  to  a  judgment  against  one  of  the  joint  debtors  is 
absorbed  and  merged  in  the  judgment  not  only  as  against  him 
but  as  against  all  the  rest  (i) .  And  where  both  joint  debtors 
were  originally  made  defendants  to  and  entered  appearance  in 
the  same  action,  and  judgment  by  consent  is  obtained  against 
one  of  them  in  the  action,  such  judgment  is  a  bar  to  further 
proceedings  against  the  other  (k). 

Where  there  are  two  or  more  defendants  joint  contractors 
in  a  personal  action,  and  one  or  more  of  them  dies  within  six 
years  after  joint  judgment,  execution  hjji.fa.  should  be  against 
the  survivors  only,  and  may  be  had  against  the  survivors  with- 
out obtaining  leave  for  that  purpose,  but  the  writ  must  contain 
a  suggestion  of  the  death,  so  as  to  account  for  the  omission  of 
the  deceased  party's  name.  If  the  plaintiff  wishes  to  proceed 
against  the  realty  by  elegit  he  must  obtain  leave  to  issue 
execution  against  the  land  of  the  survivor  and  the  land  of  the 
deceased,  as  he  cannot  proceed  as  to  the  realty  against  the 


(^)  Barton  r.  London  and  North 
Western  Railway  Co.,  (1 889)  24  Q.  B.  D. 
77,  88,  per  Lindley,  L.J. 

(/e)  Williams  (10th  ed.)  1367  :  White 
r.  Tyndall,  (1888)  13  App.  Cas.  263. 


(i)  King  r.  Hoare,  (1844)  13  M.& 
W.  494  ;  and  see  Be  Hodgson,  (1885) 
31  C.  D.  177, 188,  per  Bowen,  L.J. 

(it)  McLeod  r.  Power,  [1898]  2  Ch. 
295. 
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survivor  alone.  The  reason  for  the  distinction  is  that  the 
judgment  sarvives  as  to  the  personalty,  but  not  as  to  the  real 
estate ;  since  under  the  Statute  of  Westminster  2  the  execu- 
tion on  elegit  must  be  equally  made  against  the  lands  of  all 
chargeable  (0- 

Leave  to  issue  execution  against  the  land  of  the  deceased  is 
obtained  under  Ord.  42,  r.  23. 

In  a  joint  contract  for  the  benefit  of  all  each  takes  upon  Right  of  con- 
himself  the  liability  to  pay  the  whole  debt  at  the  implied  against  repre- 
request  of  each  of  the  other  co-contractors,  and  on  the  implied  ^^^1^ joint 
promise  that  each  will  contribute  an  aliquot  part  to  the  con-  contractor, 
tractor  who  pays  the  entire  debt,  and  an  action  for  contribu- 
tion will  lie  against  the  legal  personal  representative  of  the 
deceased  co-contractor  {vi). 

There  is  a  distinction  between  the  right  to  contribution  Distinction 
arising  out  of  a  joint  contract  and  the  right  to  contribution  contw^rs  ° 
against  persons  becoming  entitled  as  grantees  or  assignees  to  ^^tR^V^ 
property  subject  to  a  liability  under  a  contract.    Where  an  in-  properties 
cumbrance  is  a  paramount  charge,  onerated  with  which  all  incumbrance. 
the  estates  originally  came  to  the  grantor,  the  principle  of 
equality  applies,  and  the  grantor  has  the  same  right  against 
purchasers  from  himself  which  they  have  inter  se,  i.e.,  to  resist 
the  proceeding  of  the  incumbrancer  till  he  brings  all  in  to 
share  the  common  burthen.     But  the  case  of  the  debtor  him- 
self or  his  heir-at-law  in  respect  of  retained  lands  is  an  excep- 
tion to  that  principle  by  reason  solely  of  his  personal  liability, 
and  to  such  exception  it  matters  not  whether  the  purchasers 
were  such  with  consideration   or  without  (n).     So  where  a 
debtor  owed  a  sum  of  money  charged  on  certain  property  and 
made  a  voluntary  assignment  to  his  wife  of  the  property  and 
died,   and  on  his  death  his  executors  paid  off  the  debt,  it 
was  held  that,  the  charge  being  one  created  by  the  assignor 

(0  2  «aund.  51,  n.  (4)  ;  Notes  to  (10th  ed.)  1378,  1414 ;  and  the  obser- 
Sannders'  Rep.  (1871),  vol.  2,  pp.  236,  vations  of  Ld.  Halsbury  in  Ruabon 
237  ;  Chitt.  Arch.  (14th  ed.)  p.  961.      ,     Steamship  Co.  v,  London  Assurance, 

(i»)  Herries  r.  Jamieson,  (1794)   5       [19()0]  A.  C.  6,  9. 
T.  R.  566  ;  Batard  r.  Hawes,  (1853)  2    '•♦>    («)  Ker  r.  Ker,  (1869)  Ir.  R.  4  Eq. 
E.  &  B.  287,297;  and  see  Williams  ^^15. 
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himself,  and  not  a  charge  paramount  to  his  own  title,  the  widow 
was  under  no  liability  to  contribute  (o). 
Contract  joint        Wherever  a  Court  of  Equity  sees  that  in  a  contract  joint 

in  form,  bnt 

in  substance  in  form  the  real  intention  of  the  parties  was  that  it  should  be 
iie^rai^:  J^^^^  ^^^  several,  it  will  give  effect  to  such  intention ;  as  for 

there  mast  be  instance  in  the  case  of  a  joint  bond  where  there  has  been  a 
separateSa-  credit  previously  given  to  the  different  persons  who  have 
bility  to  ^  entered  into  the  obligation,  or  where  there  was  a  joint  and 
sentativeof  several  liability  independently  of  the  contract  (jp).  In  such 
liable.  cases  the  Court  looks  at  the  substance  of  the  contract  in  con- 

sidering the  construction  of  the  instrument  (9).  But  where 
there  was  no  antecedent  separate  liability,  but  the  obligation 
exists  only  by  virtue  of  a  joint  covenant,  the  extent  of  its 
operation  is  measured  by  the  words  used,  and  the  construc- 
tion is  the  same  in  equity  as  at  law  (r). 

A  joint  loan  does  not  create  in  equity  a  joint  and  separate 
liability  («). 
Principle  on  As  to  partnership  debts  and  mercantile  contracts,  instead 

nershipor  of  holding  that  the  cases  establish  the  principle  that  all 
SnrcuL,  partnership  or  mercantile  contracts  are  for  aU  purposes 
be  treated        several  as  well  as  joint,  it  is  more  correct  to  say  that  reUef 

several  as  well  ...  . 

as  joint.  Was  originally  given  in  these  cases  as  a  consequence,  which 

equity  attributed  to  the. rule  jui  acci'escendi  inter  viei'catores 
locum  non  hahet,  namely,  that  as  the  estate  of  the  deceased^ 
notwithstanding  his  death,  retained  an  interest  in  the  partner- 
ship property,  his  estate  ought  not  to  be  protected  or  relieved 
by  his  death  from  liability  in  respect  of  contracts  of  which  it 
still  retained  the  benefit,  and  that  to  this  extent  partnership 
contracts  were  to  be  considered  several ;  or,  in  other  words, 
that  in  partnership  contracts,  of  which  the  profit  does  not  go 
exclusively  to  the  survivors,  there  is  in  the  view  of  a  Court  of 
Equity  an  implied  stipulation  that  in  the  event  of  the  death  of 

Co)  Be  Darby's  Estate,  [1907]  2  Oh.      C.  D.  30,  34. 
466.  (r)  Levy  r.  Sale,  (1877)  87  L.T.  709; 

ip)  See  Williams  (10th  ed.)   1376      White  v.  T^ndaU,  (1888)  13  App.  Cas. 
0t  teq.  263. 

(y)  Beresford  n  Browning,  (1876)  1  (*)  Jones  r.  Beach,  (1862)    2    Dc 

G.  M.  k  G.  886. 
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any  of  the  contractors  his  estate  shall  still  remain  liable,  and 
that  in  this  way  the  estate  of  each  partner  is  in  equity  severally 
liable  (f).  The  expression  that  a  partnership  debt  is  in  equity 
joint  and  several  is  only  a  compendious  expression,  which 
must  be  interpreted  with  reference  to  what  were  bhe  functions 
of  the  Court  of  Equity  as  to  partnership  debts.  The  only 
interposition  of  a  Court  of  Equity  with  regard  to  partnership 
debts  took  place  in  the  administration  of  the  assets  either  of 
the  partnership  or  of  a  deceased  member  of  the  partnership. 
Where  a  member  of  the  partnership  died,  the  debts  became  in 
the  eye  of  a  Court  of  Law  the  debts  of  the  survivors ;  but  the 
survivors,  on  the  other  hand,  in  a  Court  of  Equity,  had  the 
right,  as  against  the  estate  of  a  deceased  partner,  to  say  that 
his  representatives  should  not  withdraw  any  part  of  the 
partnership  property  until  all  the  debts  were  paid  or  provided 
for.  If,  therefore,  a  Court  of  Equity  was  administering  the 
assets  of  a  deceased  partner,  it  would,  in  order  to  clear  his 
estate,  ascertain  his  liabilities  to  the  partnership,  and  for  this 
purpose  would  ascertain  the  debts  due  from  the  co-partner- 
ship at  his  death.  From  this  the  transition  was  easy  to  giving 
the  creditors  of  the  partnership  a  direct  right,  and  not  merely 
an  indirect  right  through  the  surviving  partners,  to  come  for 
payment  against  the  assets  of  the  deceased  partner  (u). 

But  a  contract  which  is  in  terms  joint  and  would  be  so 
construed  at  law  is  not  to  be  treated  in  equity  as  joint  and 
several ;  and  it  was  accordingly  held  in  Kendall  v.  Hamilton  (x) 
that,  on  the  principle  of  King  v.  Hoare  (y),  an  action,  and  a 
judgment,  against  two  persons  who  had  borrowed  money  from 
the  plaintiffs  (though  the  judgment  was  unsatisfied),  constituted 
a  bar  to  another  action  brought  by  the  same  plaintiffs  against  a 
third  person,  who  was  afterwards  discovered  to  have  been  really 
interested,  as  a  partner,  with  the  two  debtors  in  the  business  for 
the  purposes  of  which  the  money  had  been  borrowed. 

(0  Kendall  r.  Hamilton,  (1878)  8  (;p)  Ubi  sup, 

C.  P.  D.  403,  408,  per  Cotton,  L.J.  (y)  (1844)  13  M.  &  W.  494  ;  ante, 

in)  KendaU  v.  Hamilton,  (1879)  4      p.  364. 
App.  Cas.  504,  617,  per  Ld.  Cairns. 
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Conditions  The  Cyourt  has  imposed  two   conditions  with  regard  to 

creditor  en-      enforcing  the  remedies  against  the  estate  of  a  deceased  partner, 
remedy  ^^  ^^®  ^^^^  place  the  partnership  debts  are  postponed  to  the 

against  estate  separate  debts  of  the  deceased  partner,  since  partnership  debts 
partner.  are  paid  first  out  of  partnership  assets  and  it  is  only  from 

what  remains  that  anything  can  flow  to  the  separate  estate  of 
the  deceased  partner;  and  in  the  second  place  the  Courts 
have  required  the  presence  of  the  surviving  partner  in  some 
manner  at  the  taking  of  the  accounts  of  the  partnership  (z). 

The  creditor  of  a  partnership  firm  has  concurrent  remedies 
against  the  estate  of  the  deceased  partner  and  the  surviving  part- 


Concurrent 

remedies 
afrainst  sur- 


and'Stat^or  ^^^»  ^^^  ^'  ™*^®^  ^^  difference  which  remedy  he  pursues  first  (a) . 


deceased 
partner. 

Partnership 
Act,  1890. 


limited  Part- 
nerships Act, 
1907. 


Sect.  9  of  the  Partnership  Act,  1890  (58  &  54  Vict.  c.  39), 
now  expressly  provides  that  every  partner  in  a  firm  is  liable 
jointly  with  the  other  partners,  and  in  Scotland  severally 
also,  for  all  debts  and  obligations  of  the  firm  incurred  while 
he  is  a  partner;  and  after  his  death  his  estate  is  also  severally 
liable  in  a  due  course  of  administration  for  such  debts  and 
obligations,  so  far  as  they  remain  unsatisfied,  but  subject  in 
England  or  Ireland  to  the  prior  payment  of  his  separate  debts. 

By  s.  83  (1),  subject  to  any  agreement  between  the  partners, 
every  partnership  is  dissolved  as  regards  all  the  partners  by 
the  death  of  any  partner. 

By  s.  86  (8)  the  estate  of  a  partner  who  dies  is  not  liable 
for  partnership  debts  contracted  after  the  date  of  the  death  ; 
and  by  s.  14  (2),  where  the  partnership  is  continued  in  the 
old  firm-name,  the  continued  use  of  that  name,  or  of  the 
deceased  partner's  name  as  part  thereof,  shall  not  of  itself 
make  his  executors  or  administrators,  estate  or  effects,  liable 
for  any  partnership  debts  contracted  after  his  death. 

By  the  Limited  Partnerships  Act,  1907  (fc),  as  to  limited 
partnerships  established  under  that  Act,  a  limited  partner,  so 
long  as  he  does  not  take  any  part  in  the  management  of  the 
partnership  business,  is  not  liable  for  the  debts  or  obligations 
of  the  firm  beyond  the  amount  contributed  by  him. 


(0  Re  Hodgson,   (188o)   31    C.   D. 
177,  192,  per  Fry,  L.J. 


(a)  Ue  Hodgson,  uki  ttuju 

lb)  7  Edw,  7,  c.  24  ;  see  ani^.p,  203. 
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As  to  whether  a  liability  under  a  guarantee  ceases  on  the  Liability  of 

death  of  the  guarantor  or  not  is  a  question  of  construction  presentative 

of  the  contract.  ^t^^ 

There    would    seem    to    be    two    classes    of   continuing  Two  classes  of 

.         ^  continuing 

guarantees :  guarantees. 

jj^irst,  where  the  consideration  for  the  guarantee  is 
given  once  for  all  and  is  entire  ;  as  where  in  consideration  of 
the  lessor  granting  a  lease  to  a  third  party  the  guarantor 
will  be  answerable  for  the  performance  of  the  covenants, 
or  in  consideration  of  taking  an  individual  into  service 
in  a  responsible  position  the  guarantor  will  be  answerable 
for  his  fidelity  as  long  as  he  continues  in  that  service — in 
that  case  the  guarantee  does  not  cease  on  the  death  of  the 
guarantor  (c). 

Secondly,  where  the  consideration  is  fragmentary,  sup- 
plied from  time  to  time,  and  therefore  divisible,  as  where  the 
guarantee  is  given  to  secure  the  balance  of  a  running  account 
at  a  banker's,  or  a  balance  of  a  running  account  for  goods 
supplied  ;  unless  it  is  stipulated  to  the  contrary  the  guarantor 
may  at  any  time  terminate  the  guarantee  (d). 

In  the  latter  class  of  cases  the  mere  fact  of  death  does  not 
determine  the  guarantee  (e),  but  it  would  seem  that,  in  the 
absence  of  stipulation  to  the  contrary,  notice  of  the  death  of 
the  guarantor  is  to  be  considered  to  be  notice  to  terminate  the 
guarantee  (/).  But  where  the  contract  provides  for  a  notice 
of  a  definite  period  to  be  given  before  terminating  the 
guarantee,  mere  notice  of  death  only  would  not  be  sufficient, 
but  notice  determining  the  liability  must  be  given  in  accord- 
ance with  the  contract  (^),  unless  the  circumstances  show  that 
after  the  death  the  parties  dealt  together  on  the  footing  that 
the  guarantee  was  at  an  end  Qi), 

(c)  Lloyds  r.  Harper,  (1880)  16  (/)  Coulthart  t,  Clementson,  ubl 
C.  D.  290;  Be  Grace,  [1902]  1  Ch.  sup.;  iZa  Whelan,  deceased,  [1897]  I 
733.  I.  R.  575. 

(d)  Coulthart  v.  Clementson,  (1879)  (^)  Be  Silvester,  [1895]  1  Ch.  573  ; 
5  Q.  B.  D.  42,  46  ;  Lloyds  v.  Harper,  and  see  per  Joyce,  J. ,  in  Be  Grace, 
uM  tup.  uH  tup.t  at  p.  739. 

(0  Bradbury  v.  Morgan,  (1862)  1  (A)  Harris  v,  Fawcett,  (1873)  L.  R. 

H.  &  G.  249.  8  Ch.  866. 

E.  B  B 
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Partnership  Sect.  18  of  the  Partnership  Act,  1690,  provides  that:  "A 

8. 18.  continuing  guaranty  or  continuing  obligation  given  either  to 

a  firm  or  to  a  third  person  in  respect  of  the  transaction  of  a 
firm  is,  in  the  absence  of  agreement  to  the  contrary,  revoked 
as  to  future  transactions  by  any  change  in  the  constitution  of 
the  firm  to  which,  or  of  the  firm  in  respect  of  the  transactions 
of  which,  the  guaranty  or  obligation  was  given." 
Liability  of  It  would  Seem  that  to  the  extent  to  which  a  husband  at  his 

pcrflOD  al  r6" 

presentative  death  is  liable  for  his  wife's  ante-nuptial  debts,  to  the  same 
husl^nd^r  ^^ctent  his  personal  representative  will  continue  liable  in 
wife*8  ante-      respect  of  his  assets.    At  common  law  a  husband  was  liable 

nuptial  debts.  . 

for  his  Wife's  ante-nuptial  debts  to  the  whole  extent  of  his 
property,  whether  he  knew  of  their  existence  or  not,  and 
whether  he  obtained  any  property  from  his  wife  or  not.  But 
he  could  not  be  sued  alone  for  such  debts  if  his  wife  was 
alive,  and  he  could  not  be  sued  at  all  fur  them  after  his  wife's 
death  (i).  As  to  persons  married  on  or  after  the  1st  January, 
1888,  s.  14  of  the  Married  Women's  Property  Act,  1882,  pro- 
vides that  a  husband  shall  be  liable  for  the  debts  of  his  wife 
contracted,  and  for  all  contracts  entered  into  and  wrongs  com- 
mitted by  her  before  marriage,  including  any  liabilities  to 
which  she  may  be  so  subject  under  the  Act  relating  to  joint 
stock  companies,  to  the  extent  of  all  property  whatsoever 
belonging  to  his  wife  which  he  shall  have  acquired  or  become 
entitled  to  from  or  through  his  wife,  after  deducting  therefrom 
any  payments  made  by  him,  and  any  sums  for  which  judg- 
ment may  have  been  bond  fide  recovered  against  him  in  any 
proceeding  at  law,  in  respect  of  any  such  debts,  contracts,  or 
wrongs  for  or  in  respect  of  which  his  wife  was  liable  before 
her  marriage  as  aforesaid ;  but  he  shall  not  be  liable  for  the 
same  any  further  or  otherwise. 

The  husband's  liability  cannot  be  regarded  as  a  joint 
liability  only.  The  cases  therefore  of  King  v.  Hoare  and 
Kendall  v.  Hamilton  (k)  have  no  application  to  actions  against 
husbands  for  their  wives*  ante-nuptial  debts.    The  cause  of 

(0  Per  Lindley,  LJ..  in  Beck  r,  (A)  See  ante,  pp.  364,  867. 

Pierce,  (1889)  23  Q.  B.  D.  316,  820. 
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action,  however,  is  the  wife's  contract,  and  the  Statute  of 
Limitations  has  always  been  regarded  as  beginning  to  run  in 
the  husband's  favour,  as  well  as  the  wife's,  from  the  time  when 
the  cause  of  action  accrued  against  her ;  and  any  acknowledg- 
ment or  part  payment  by  her  before  marriage  kept  her  debt 
alive,  both  as  against  her  and  her  after  taken  husband ;  but 
similar  acts  by  her  after  marriage  were  of  no  avail,  either 
against  herself  or  as  against  her  husband.  Although  the 
Married  Women's  Property  Act,  1882,  enables  a  wife  to  keep 
alive  her  liabilities  in  respect  of  her  separate  estate  by  making 
an  acknowledgment,  or  by  part  payment,  or  by  suffering  judg- 
ment to  be  obtained  against  her,  such  acts,  it  would  seem,  do 
not  affect  her  husband.  On  the  other  hand,  similar  acts  by 
him  will  not  affect  her  direct  liability  to  her  creditors  ({)• 

The  liability  of  the  husband  on  the  wife's  contracts  for  Liability  of 
necessaries  for  the  household  is  governed  by  the  general  prin-  presentative 
ciples  of  the  law  of  principal  and  agent.  He  must  have  expressly  ^L^d^ 
or  impliedly  authorised  her  to  act  as  his  agent.    Where  she  is  craiit  given  to 

.    .     ^  "^  ^  wife  during 

living  with  her  husband,  and  goods  ordered  or  supplied  are  of  cohabiution. 
such  a  character  and  nature  as  are  usually  required  in  those 
departments  of  domestic  life  and  economy  which  the  wife 
ordinarily  manages  and  controls,  the  presximption  primd  facie 
arises  of  an  actual  authority,  but  that  presumption  may  be 
rebutted  by  proof  of  an  arrangement  under  which  a  substantial 
allowance  has  been  made  by  the  husband  to  the  wife  for  house- 
hold expenses  on  the  understanding  that  she  was  not  to  pledge 
bis  credit  (m). 

It  is  immaterial  whether  the  persons  dealing  with  the  wife 
did  or  did  not  know  that  she  was  a  married  woman  (n).  But 
if  the  plaintiff  gets  judgment  against  the  married  woman 
alone,  he  cannot  afterwards  get  judgment  against  her  husband 
also.  His  remedy  is  alternative,  and  it  cannot  be  made 
available  against  the  two  (o). 

(0  Beck  V.  Pierce,  uH  sup.  Beauclerk,  [1906]  A.  C.  148. 

(m)  Morel  Brothers  k  Co.  v.  Earl  of  (»)  Ibid, 

Westmoreland,  [1903]    1    K.  B.  64;  (</)  Morel  Brothers  v.  Earl  of  West- 

[1904]  A.   C.   11;    Paqnin,   Ltd.    v.  moreland,  n^i  n<|;. 
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Evidence  in 
rapport  of, 
claims. 


Ne  unques 
executor. 


Joinder  of 
claims  against 
representa- 
tive in  that 
capacity  with 
personal 
claims. 


The  authority  of  the  wife  is  revoked  by  the  death  of  her 
husband,  aud  therefore  his  estate  can  only  be  made  liable  for 
credit  given  to  his  wife  during  his  life. 

The  same  principles  apply  where  a  man  cohabits  with  a 
woman  who  passes  as  his  mte{p). 

With  regard  to  the  evidence  in  support  of  claims  against 
the  estate  of  a  deceased  person,  there  is  no  rule  of  law  which 
precludes  a  claimant  from  recovering  against  the  estate  of  a 
deceased  person  on  his  own  testimony  without  corroboration. 
If  the  evidence  given  by  the  living  man  brings  conviction  to 
the  tribunal  which  has  to  try  the  question,  then  there  is  no 
rule  of  law  which  prevents  that  conviction  being  acted  upon  (q). 

Where  the  executor  or  administrator  denies  the  character 
in  which  he  is  sued  he  must  do  so  specifically  (/).  This  was 
formerly  done  by  pleading  ne  unqttes  executor  or  adminis- 
trator («). 

Claims  by  or  against  an  executor  or  administrator  as  such 
may  be  joined  with  claims  by  or  against  him  personally,  pro- 
vided the  last  mentioned  claims  are  alleged  to  arise  with 
reference  to  the  estate  in  respect  of  which  the  plaintiff  or 
defendant  sues  or  is  sued  as  executor  or  administrator  (f). 


At  common 
law. 


Effect  of  3  & 
4  WiU.  IV., 
c.  42,  8.  2. 


(2)  On  Obligations  Ex  Delicto, 

The  rule  of  the  common  law  was  and  remains,  except  so 
far  as  altered  by  the  Act  8  &  4  Will.  lY.  c.  42,  that  an  action 
for  a  wrong  committed,  for  which  unliquidated  damages  only 
could  be  recovered,  cannot  be  brought  against  the  legal 
personal  representatives  of  the  wrongdoer  (u). 

The  stat.  8  &  4  Will.  lY.  c.  42,  s.  2,  enables  an  action  to 
be  maintained  against  the  executors  or  administrators  of  any 
person  deceased  for  any  wrong  committed  by  him  in  his  life- 
time to  another  in  respect  of  his  property,  real  or  personal. 


ip)  Blades  r.  Free,  (1829)  9  B.  &  C. 
167. 

iq)  Be  Hodgson,  (1885)  31  C.  D. 
177  ;  Be  Farman,  (1888)  57  L.  J.  Ch. 
637  ;  Rawlinson  r.  Scholes,  (1898)  79 
L.  T.  850. 


(r)  SeeOrd.  19,  r.  13. 

(0  See  Williams  (10th  ed.)  1572. 

(0  Ord.  18,  r.  5. 

(u)  Kirk  r.  Todd,  (1882)  21  C.  D. 
484 ;  and  for  instances  of  mere  tort 
sec  Williams  (10th  ed.)  1352  et  seq. 
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80  as  such  injary  shall  have  been  committed  within  six 
calendar  months  before  such  person's  death,  and  so  as  such 
action  shall  be  brought  within  six  calendar  months  after  such 
executors  or  administrators  shall  have  taken  upon  themselves 
the  administration  of  the  estate  and  effects  of  such  person ; 
and  the  damages  to  be  recovered  in  such  action  shall  be 
l)a7able  in  like  order  of  administration  as  the  simple  contract 
debt  of  such  person. 

But  there  may  be  circumstances  under  which  an  action  Apart  from 
may  be  maintained  for  a  tortious  act  against  the  executors  or  maintained 
administrators  of  the  wrongdoer  apart  from  the  above  statute.  ^tanS^to*'*^ 
The  law  as  to  this  is  stated  as  follows  by  Bowen,  L.J.,  in  recover  pro- 

•'  perty,  or  its 

Phillips  V.  Homfray(x)f  in  delivering  the  judgment  of  the  proceeds,  or 

vain  A 

majority  of  the  Court  of  Appeal : — 

^'  The  only  cases  in  which,  apart  from  questions  of  breach 
of  contract,  express  or  implied,  a  remedy  for  a  wrongful  act 
can  be  pursued  against  the  estate  of  a  deceased  person  who 
has  done  the  act,  appear  to  us  to  be  those  in  which  property, 
or  the  proceeds  or  value  of  property,  belonging  to  another, 
have  been  appropriated  by  the  deceased  person  and  added  to 
his   own  estate  or  moneys.    In  such  cases,  whatever  the 
original  form  of  action,  it  is  in  substance  brought  to  recover 
property,  or  its  proceeds  or  value,  and  by  amendment  could  be 
made  such  in  form  as  well  as  in  substance.    In  such  cases  the 
action,  though  arising  out  of  a  wrongful  act,  does  not  die  with 
the  person.     The  property  or  the  proceeds  or  value  which,  in 
the  lifetime  of  the  wrongdoer,  could  have  been  recovered  from 
him,  can  be  traced  after  his  death  to  his  assets,  and  recaptured 
by  the  rightful  owner  there.    But  it  is  not  every  wrongful  act  Mere  indirect 
by  which  a  wrongdoer  indirectly  benefits  that  falls  under  this  wrongdoer 
head,  if  the  benefit  does  not  consist  in  the  acquisition  of  Svericht oT 
property,  or  its  proceeds  or  value.    Where  there  is  nothing  action, 
among  the  assets  of  the  deceased  that  in  law  or  in  equity  . 
belongs  to  the  plaintiff,  and  the  damckges  which  have  been 
done  to  him  are  unliquidated  and  uncertain,  the  executors  of 
a  wrongdoer  cannot  be  sued  merely  because  it  was  worth  th§ 

(*•)  (1883)  24  C.  D.  439,  454^ 
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wrongdoer's  while  to  commit  the  act  which  is  complained  of, 
and  an  indirect  benefit  may  have  been  reaped  thereby.  Two 
illustrations  can  be  given  of  the  above  distinction  with  regard 
to  the  liability  of  executors.  The  produce,  proceeds,  or  value, 
of  waste,  equitable  or  legal,  committed  by  a  tenant  for  life, 
can  be  followed  into  the  hands  of  his  executors  and  retaken 
from  them.  If  he  has  wrongly  cut  timber,  the  timber  or  its 
proceeds  or  value  can  be  followed.  But  no  action  for  waste — 
permissive  or  voluntary  (i/) — as  such,  lies  against  the  executors 
of  a  tenant  for  life.  By  non-repairing  a  house,  or  by  ploughing 
up  ancient  meadow,  the  tenant  for  life  may  have  indirectly 
benefited  himself  or  saved  his  own  pocket.  But  neither  law 
nor  equity  recognises  in  this  indirect  benefit  which  he  may 
have  received  any  ground  for  proceedings  against  his  execu* 
tors.  A  second  illustration  may  be  given  of  the  distinction  we 
have  referred  to.  The  rents,  or  the  produce  or  profits  of  land, 
which  have  wrongly  been  received  by  a  person  other  than  the 
rightful  owner  (as  a  rule,  and  subject  to  certain  exceptions 
that  we  need  not  now  discuss)  may  be  pursued  by  the  rightful 
owner,  and  recovered  from  the  wrongdoer,  or,  if  he  is  dead,  from 
his  estate.  But  there  is  a  sense  in  which  the  term  *  profits ' 
is  used,  with  reference  to  land,  to  represent  the  unliquidated 
damages  recoverable  in  respect  of  a  trespass,  as  when  an 
action  for  mesne  profits  is  maintained,  to  recover,  not  the 
rents  or  produce  of  land,  or  their  natural  equivalent,  but 
compensation  for  the  bare  possession  wrongfully  taken  and 
held  of  the  land  itself.  An  action  for  mesne  profits  in  this 
narrower  sense  will  not  lie  at  common  law  and  apart  from 
statute  against  executors,  and  no  account  would  be  decreed 
in  equity,  except  in  a  case  where  the  profits  were  either 


(y)  Query,  whether  an  action  for  by  the  deceased  tenant  for  life,  bo 

voluntary  waste  would  not  lie  at  the  the  injury  and  the  action  is  brought 

suit  of  the  owner  in  fee  of  the  imme-  within  8  &  4  Will.  IV.  c.  42,  s.  2.    See 

diate  reversion  against  the  personal  Woodhouser.  Walker,  (1880)  5  Q.B.D* 

representatives  of  the  deceased  tenant  404,  407,  but  the  point  was  left  open 

for  life  under  the  statute  Marbridge  in  Be  Williames,  (1885)  62  L.  T.  41, 

(62    Hen.    III.),   and    of    Gloucester  and  C.  A.  54  L.  T.  106,  106. 
(6  Edw.  I.  c.  5),  for  waste  committed 
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property  or  the  produce,   or  profits,   or  value   of  property 
actually  received." 

In  Phillips  V.  Hoinfray  (z)  by  decree  it  had  been  declared 
that  H.  and  F.  and  the  estate  of  their  deceased  partner  were 
liable  to  the  plaintiffs  for  minerals  taken  by  them  under  the 
plaintiffs'  farm,  and  that  H.  and  F.  were  liable  to  compensate 
the  plaintiffs  for  user  of  all  roads  and  passages  under  the  farm, 
and  inquiries  were  directed : — (1)  As  to  the  quantity  of  minerals 
taken  and  their  value.  (2)  What  quantities  of  minerals  had 
been  carried  by  the  defendants  through  the  roads  or  passages 
under  the  farm.  (8)  What  upon  the  result  of  the  second 
inquiry  ought  to  be  paid  by  the  defendants  as  wayleave  for  the 
user  of  the  roads  and  passages.  (4)  Whether  the  farm  and  the 
mineral  property  of  the  plaintiffs  under  it  had  sustained  any 
and  what  damage  by  means  of  the  way  in  which  the  defen- 
dants had  worked  under  the  farm.  Pending  these  inquiries 
F.  died,  and  his  executrix  moved  to  stay  proceedings  under 
the  second,  third,  and  fourth  inquiries.  And  it  was  held  in 
accordance  with  the  principles  so  laid  down  by  Bowen,  L.J., 
that  the  proceedings  under  the  second,  third,  and  fourth 
inquiries  must  be  stayed. 

On   the   same  principle  the  case  of  Re  Duncan  (a)  was  Action  for 
decided.     There  the  purchaser  from  a  testator  of    certain  ^f^]^']{."^* 
worthless  shares  in  a  limited  liability  company,  instead  of  penonaire- 

"  J  preaentatives 

repudiating  and  claiming  rescission  of  the  contract  and  return  of  wrongdoer. 

of  purchase  money  on  the  ground  of  misrepresentation,  claimed 

to  be  entitled  to  prove  in  an  administration  action  for  damages 

for  misrepresentation  against  the  testator's  estate,  and  assessed 

his  damages  at  the  price  he  had  paid  the  testator  for  the 

shares,  and  it  was  held  that  the  damages  were  unliquidated 

and  uncertain,  and  that  the  executors  of  the  wrongdoer  could 

not  be  sued  merely  because  his  estate  might  have  benefited 

by  the  wrong  complained  of. 

So  an  action  for  damages  for  misrepresentation  con- 
tained in  a  prospectus  is  an  action  for  deceit,  and  cannot  be 

(r)  Ubt  tup.  (a)  [1899]  1  Ch.  387. 
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Nor  action  for 
mere  negli- 
gence against 
personal  re- 
presentative 
of  deceased 
director  of  a 
company. 


Effect  of 
Directors 
Liability  Act, 
1890. 


Inquiry 
decreed  as  to 
damages  will 
abate  by 
death  of 
defendant. 

Liability  of 
personal  re- 
presentiitive 
of  deceased 
husband  for 
tortious  acts 
of  wife. 


iTiaintained  against  the  personal  representatives  of  a  deceased 
director  (b). 

Again  an  action  cannot  be  maintained  against  the  legal 
personal  representatives  of  a  deceased  director  for  negligence 
as  regards  any  loss  beyond  money  placed  in  the  director's 
hands  (c),  and  they  are  not  persons  who  can  be  made  liable 
under  s.  165  of  the  Companies  Act,  1862  (25  k  26  Vict.  c.  89), 
in  the  winding  up  of  a  company  (d). 

It^vould  seem  that  under  the  Directors  Liability  Act,  1890 
(53  &  54  Vict.  c.  64)  there  is  a  statutory  liability  to  which  the 
maxim   "  Actio  personalis    moritnr  cum  persona "   does   not 

apply  (^). 

In  cases  where  the  maxim  applies,  even  after  decree  if 

the    defendant    dies   pending   the  inquiry   as    to  damages, 

the  proceedings  cannot  be  continued  against  his  personal 

representatives  (/) . 

With  regard  to  liability  for  tort  arising  out  of  the  relation 

of  husband  and  wife,  since  the  Married  Women's  Property  Act, 

1882,  the  husband's  liability  for  wrongs  committed  by  his 

wife  before  marriage  is  restricted,  as  in  the  case  of  ante-nuptial 

debts  of  his  wife,  to  the  extent  of  property  which  he  shall 

have  acquired  or  become  entitled  to  from  or  through  his  wife, 

but  his  joint  common  law  liability  still  remains  for  any  fraud 

or  other  torts  committed  by  her  during  the  coverture,  unless 

it  is  directly  connected  with  the  wife's  own  contract  and  is  the 

means  of  effecting  or  inducing  it  and  is  part  of  the  same 

transaction.     The  Act  of  1882  does  not  relieve  him   from 

liability  for  wrongs  done  by  his  wife  during  the  coverture  {g). 

The  Act  gives  the  option  of  suing  the  wife  where  she  has 


(6)  Peck  r.  Gumey,  (1873)  L.  R.  6 
H.  L.  377. 

(r)  Overend,  Gumey  &  Co.  r. 
Gumey,  (1869)  L.  R.  4  Ch.  701  ; 
affirmed  L.  R.  6  H.  L.  480. 

(iQ  Re  British  Guardian  Life  Aasur- 
ance  Co.,  (1880)  14  C.  D.  335. 

{e)  Shepheard  v.  Bray,  [1906]  2  Ch. 
236  ;  but  on  appeal,  [1907]  2  Ch.  571, 
a  Bettlrment  was  arrived  at,  and  the 


Court  intimated  they  were  not  pre- 
pared to  assent  to  all  that  was  decided 
by  the  Court  below. 

(/)  Smith  r,  Eyles,  (1742)  2  Atk. 
3So  ;  PhiUips  v,  Homfray,  tr&i  iup, ; 
Daveren  r.  Wootton,  [1900]  1  I.  R. 
278. 

(g)  Seroka  r.  Kattenburg,  (1886)  17 
Q.  B.   D.   177;    Earle  r.   Kingscote, 

[1900]  2  Ch.  nsr*. 
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separate  property,  but  the  husband  is  not  discharged  from  his 
old  common  law  liability,  and  the  plaintiff  may,  therefore,  sue 
the  husband  and  wife  jointly  or  the  wife  alone  for  damages. 
If  the  old  common  law  action  against  the  husband  and  wife 
jointly  is  adopted  by  the  plaintiff  it  must  be  a  joint  judg- 
ment (A),  and  the  execution  follows  the  judgment  (i).  It 
would  seem,  therefore,  that  on  the  death  of  the  wife  after 
judgment,  the  husband  surviving,  it  could  be  enforced  against 
him  (fc),  and  it  would  follow  against  his  personal  representa- 
tive. But  if  the  wife  should  die  before  judgment  the  action 
abates  (I) . 

The  maxim  ^^  Actio  personalis  moritur  cum  persona''  does  not  ^jfeJ.gtor-'^ 
apply  where  the  act  is  not  a  mere  tort,  but  is  a  breach  of  a  tioue  act  is  a 

^  ^  "^  .       .  11*       breach  of  a 

quasi  contract,  as  where  the  claim  is  founded  on  a  breach  of  a  quiui 
fiduciary  relation  or  a  failure  to  perform  a  duty.  In  such 
cases  the  law  implies  a  contract  that  a  man  will  faithfully  per- 
form the  duties  which  he  has  undertaken  {m).  Consequently  ^^^'^J^^^^^ 
the  representatives  of  a  deceased  trustee  have  always  been  held 
liable  for  loss  occasioned  by  the  breach  of  trust  of  the 
deceased  trustee  in  his  lifetime,  whether  he  derived  benefit 
from  the  breach  of  trust  or  not  (n),  and  although  the  conse- 
quences do  not  occur  until  after  his  death  (o),  and  there  is  no 
difference  between  a  loss  occasioned  by  default  and  a  loss 
occasioned  by  act  {p). 

On  this  principle  an  action  can  be  maintained  against  the  negligence  of 
legal  personal  representatives  of  a  deceased  solicitor  for  want  solicitor. 
of  exercise  of  reasonable  care  and  skill  in  the  performance  of 
his  duties  as  solicitor  for  the  plaintiff  (^). 

The  rule  that  wrongdoers  cannot  have  redress  or  con-  Restriction  on 

.  ,  ^  rule  of  no 

tnbution  agamst  each  other,  established    by  the    case    of  contribution 

(/O  Beaumont  v.   Kaye,    [1904]    1  (w)  Concha  r.  Marietta,  (1889)  40  )^l^^  ^^' 

^  ^'  292.  C.  D.  543,  663,  per  Cotton,  L.J. 

(i)  Scott    r.     Morley,     (1887)    20  (»)  Williams  (10th  ed.)  1365. 

Q.  B.  D.  .120, 124.  (o)  Devaynesr.  Robinson,  (1867)  24 

(*)  Com.  Dig.  Baron  and  Feme,  Y.  B.    86,   95 ;    Grayburn    r.    Clarkaon, 

2  B.,  and  see  per  Lindley,  L.J.,  in  (18C8)  L.  R.  3  Ch.  605. 

Beck  r.  Pierce,  (1889)  28  Q.  B.  D.  316,  (^  Ihid. 

320.  (^)  Blyth  r.  Fladgate,  [1891]  1  Ch. 

(0  Capel    r.     Powell,     (1864)    34  337. 
L.  J.  C.  P.  168. 
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MerryweaiJier  v.  Nixon  (r),  would  seem  to  be  confined  to  cases 
where  the  person  seeking  redress  must  be  presumed  to  have 
known  that  he  was  doing  an  unlawful  act(«). 
In  cases  of  As  between  two  trustees  who  are  in  paii  delicto,  the  one 

breach  of  i      u  j  i       i 

trust.  Who  nas  made  good  a  loss  occasioned  by  a  breach  of  trust  for 

which  the  two  are  jointly  and  severally  liable  may  obtain 
contribution  to  that  loss  from  the  other,  unless  the  trustee 
claiming  contribution  is  also  a  cestui  que  tiiist  and  has  received 
as  between  himself  and  his  co-trustee  an  exclusive  benefit  by 
the  breach  of  trust  (t),  or  unless  there  are  other  special 
circumstances,  as  where  the  acting  trustee  is  the  solicitor  for 
the  trust  (tO>  or  there  has  been  such  fraud  that  the  Court 
would  hold  itself  entirely  aloof  (x).  But  a  passive  trustee  is 
not  entitled  to  indemnity,  as  distinguished  from  contribution, 
from  the  acting  trustee  where  a  breach  of  trust  has  been 
committed  unless  there  are  special  circumstances,  as  where  a 
trustee  has  himself  got  the  benefit  of  the  breach  of  trust,  or 
there  has  existed  a  relation  which  will  justify  the  Court  in 
treating  him  as  solely  liable  for  the  breach  of  trust ;  for  there 
is  no  rule  that  where  one  trustee  acts  honestly,  though 
erroneously,  the  other  trustee  is  to  be  held  entitled  to  indem- 
nity who  by  doing  nothing  neglects  his  duty  more  than  the 
acting  trustee  {y).  The  principles  applicable  between  co- 
sureties seeking  contribution  apply  equally  between  co-trustees, 
and  it  has  been  held  that  such  right  of  contribution  gives  rise 
to  a  debt,  in  some  cases  in  the  nature  of  a  specialty,  in  others 
of  a  simple  contract  (^).  It  follows  that  a  right  to  con- 
tribution is  enforceable  against  the  estate  of  a  deceased 
trustee  (a). 

Rule  excluded        The  ordinary  rule  that  there   shall  be  no  contribution 

by  Directors 

189oI^^*^  ^^**       (r)  (1799)  8  T.  R.  186.  W  See  Lewin  on  Trusts  (lith  ed.) 

(s)  Adamson    r.    Jarvis,    (1827)    4  pp.  1150  ^  $eq. 

Bing.  66,   73  ;    Palmer  r.  Wick  and  (^)  Bahin  v.  Hughes,  ubi  9up, 

Pulteneytown    Steam    Shipping    Co.,  {z)  Robinson  r.  Harkin,   [1896]   2 

[1894]  A.  C.  318,  824,  333.  Ch.  415,  426,  per  Stirling,  J. 

(0  Chillingworth      r.      Chambers,  (a)  Priestman  r.  Tindall,  (1857)  24 

[1896]  1  Ch.  685,  707.  Beav.    244;    and    see   JRs   Harrison, 

(u)  Bahin    r.    Hughes,    (1886)   31  [1891]   2  Ch.  249,  253;  lU  Jordan, 

C.  D.  390.  [1904]  1  Ch.  260,  263. 


LIABILITIES    FOR    WHICH  REPRESENTATIVE    MAY    BE   SUED.  379 

between  tortfeasors  is  excluded  by  s.  5  from  the  particular 
class  of  tort  coming  within  the  Directors  Liability  Act, 
1890  (6). 

Although  no  action  for  waste,  permissive  or  voluntary,  as  Liability  of 
such,  lies  against  the  personal  representatives  of  a  tenant  for  presentative 
life(c),  yet  a  tenant  for  life,  whether  legal  or  equitable,  is  ten^Uoriife 

within  the  maxim  Qui  sentit  cormnodum  sentire  debet  et  onus,  ?^  leaseholds 

.  for  waste : 

and  he  cannot  take  the  benefit  without  taking  also  the  onus  of  ^h^re  there 
the  gift(d).  Therefore  as  to  leasehold  property  the  tenant  for  "yj^^^^^^ 
life,  and  every  successive  owner  of  the  lease,  is  bound,  as  the  win. 
between  himself  and  the  testator's  estate,  to  perform  the  cove- 
nants and  indemnify  the  estate(e).  But  where  successive 
interests  in  leasehold  property  are  given  by  Will  without  the 
intervention  of  trustees  (/),  the  legal  tenant  in  remainder  has 
no  claim  on  coming  into  possession  against  the  personal  repre- 
sentatives of  the  deceased  tenant  for  life  in  respect  of  dilapida- 
tions of  the  property  suffered  during  his  life,  although  if  there 
had  been  a  claim  by  the  lessor  against  the  testator's  estate  the 
executors  of  the  testator  could  have  recovered  against  the  estate 
of  the  tenant  for  life  for  waste  during  the  life  interest,  but  not 
against  the  tenant  in  remainder  (g).  It  would  seem  that  the 
reason  is  that  the  only  liability  or  obligation  of  the  tenant  for 
life  is  as  assignee  to  indemnify  the  testator's  estate  against 
breach  of  covenant  in  the  lease  while  enjoying  the  benefit 
given  to  him  under  the  Will,  and  on  his  death  the  remainder- 
man need  not  accept  what  is  left  if  he  objects  to  the  liability  (A). 

Where,  however,  an  express  obligation  arises  under  the  Liabiutj  of 
Will,  as  if  a  person  has  an  estate  given  to  him  with  an  obliga-  reMe^tative 
tion  imposed  upon  him  of  keeping  that  estate  in  repair,  if  the  y**®"  ^^^^ 

,        ,  13  an  express 

obligation  is  not  performed  there  is,  in  equity,  a  claim  upon  obligation  in 
the  party  so  failing  during  his  life,  or  against  his  estate  after 

(J)  GePBon    r.  Simpson,    [1903]    2  L  R.  170  ;  iZe  Betty,  [1899]  1  Ch.  821 ; 

K.  B.  197.  Jle  Gjers,  [1899]  2  Ch.  54. 

(<?)  Phillips  V,  Homfray,  (1883)  24  (/)  Cf.  Be  Fowler,  (1881)  16  C.  D. 

C.  D.  439,  per  Bowen,  L.J.,  at  p.  455  ;  723,  as  to  the  duty  of  trustees, 

and  see  Be  Cartwright,(1889)  41  C.  D.  (>)  Parry  r.  Hopkin,  [1900]  1  Ch. 

632,  as  to  permissive  waste.  160. 

(d)  See  ante,  p.  360,  and  past,  p.  420.  (/*)  Cf.  He  Courtier,  (1886)  84  C.  D. 

(0  Kingham  r.  Kingham,  [1897]  1  136. 
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his  decease ;  and  where  the  legal  estate  is  vested  in  trustees, 
the  trustees,  as  representing  the  inheritance  and  for  the  benefit 
of  all  the  successive  equitable  owners,  are  the  proper  persons 
to  raise  the  question  and  to  bring  in  the  claim  in  the  course 
of  the  administration  of  the  estate  of  the  tenant  for  life(t), 
but  there  would  seem  to  be  no  reason  why  this  equitable 
claim  should  not  be  enforced  at  the  instance  of  a  succeeding 
beneficiary  (fc). 

So  a  tenant  at  will  of  copyhold  tenements  who  accepts  his 
tenancy  upon  the  terms  of  the  custom  of  the  manor  that  he 
shall  keep  the  premises  in  repair  impliedly  contracts  to  dis- 
charge the  customary  obligation  to  repair,  and  for  breach 
of  this  implied  contract  the  lord  has  a  right  of  action  against 
the  personal  representatives  of  the  deceased  tenant  {I). 

Again,  the  liability  of  the  personal  representative  of  a 
deceased  incumbent  for  dilapidations  is  not  considered  as 
arising  from  a  tort  in  the  testator,  but  as  a  duty  or  obligation 
which  he  ought  to  have  performed,  and  in  respect  of  which 
his  estate  is  liable  (m). 

Sect.  2. — Liability  for  his  own  Acts. 

(1)     On  Obligations  Ex  Contractu, 

It  would  seem  on  the  authorities  that  the  only  cases  in 
which  an  executor  or  administrator  may  be  sued  as  executor 
or  administrator  on  a  promise  made  by  him  as  executor  or 
administrator,  so  as  to  charge  him  no  further  than  in  his 
representative  capacity,  are  where  the  consideration  for  the 
promise  of  the  executor  or  administrator  was  a  contract  or 
transaction  with  the  testator  or  intestate ;  and  the  cases  show 
that  no  contract  can  be  made  with  an  executor  or  adminis- 
trator which  will  not  charge  him  personally,  but  the  assets  of 
the  testator.  For  although  an  executor  or  administrator  has 
power  to  give  a  lien  or  charge  on  specific  assets,  a  person 

(0  /?<jWilliame8,(1885)62L.  T.41,  (/)  Blackmore  v.  White,  [1899]  1 

and  (C.  A.)  64  L.  T.  105.  Q.  B.  293. 

(ik)  Ihid, ;   and  see  Batthyany  r.  (w)  See  anU,  p.  360  ;  and  WiUiams 

Walford,   (1886)    33  C.    D.   624;    36  (10th  ed.)  1362  «^  «fy. 
C.  D.  269. 
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cannot  by  contract  with  an  executor  or  administrator  acquire 
a  right  to  prove  as  a  creditor  against  the  estate  (n). 

Where  the  executor  or  administrator  is  sued  on  his  own  con- 
tract, it  is  immaterial,  so  far  as  regards  his  liability,  whether 
he  contracted  in  his  representative  capacity  or  not,  or  whether 
the  testator  or  intestate  left  assets  or  not  (o). 

An  executor  or  administrator  who  carries  on  the  business  Liability  in 
of  his  testator  or  intestate  makes  himself  personally  liable,  de  ^^^n'^of^ 
bojiis  propriis,  for  all  the  debts  contracted  by  him  in  so  acting,  ^^^ceased. 
whether  he  is  entitled  or  not  entitled  to  be  wholly,  or  to  any 
extent,  indemnified  out  of  the  estate,  and  whether  it  is  suffi- 
cient or  insufficient  for  the  purpose,  and  it  makes  no  differ- 
ence that  he  acted  avowedly  in  the  character  of  executor  or 
administrator  (p). 

Although  a  creditor  of  the  executor  or  administrator  has  Creditor 
no  direct  claim  against  the  estate  of  the  testator  or  intestate,  substituted  to 
yet  he  has  a  right  to  be  substituted  to  the  right  of  the  ^f^^^^ 
executor  or  administrator  to  indemnity  ((/).  indemnity. 

Executors  or  administrators  are  entitled  to  carry  on   a  When  right 
business  of  the  testator  or  intestate  for  such  reasonable  time  ezisto. 
as  is  necessary  to  enable  them  to  sell  his  business  property  as 
a  going  concern,  and  in  such  case  are  entitled,  even  as  against 
the  testator's  or  intestate's  creditors,   to  an  indemnity  in 
respect  of  the  liabilities  properly  incurred  in  so  doing  (r). 

Where  a  business  has  been  carried  on  under  an  authority  EfiEect  of 
conferred  upon  the  executors  by  the  Will,  they  are  entitled  to  i^^n*^  ^^ 
a  general  indemnity  out  of  the  estate  as  against  all  persons  ^t*^®i^*w^u^' 
claiming  under   the  Will,  but  they  cannot  by  reason  only 
of  such  authority  maintain  this  right  against  the    credi- 
tors of  the  testator  (<).     The  propriety  of  the  executor's  or 

(/f)  Sec  per  Mellish,  L. J.,  in  Farhall  against  the  creditors  of  the  testator 

r.  Farhall,  (1871)  L.  R.  7  Ch.  123.  where  the  business  is  carried  on  by  a 

(o)  Williams  (10th  ed.)  1416,  1429.  receiver  and  manager  for  the  creditors 

(j?)  Labouchere  v.  Tupper,  (1857)  appointed  by  the  Court  in  administra- 

11  Moo.  P.  C.  198,  221.  tion  proceedings.  Be  Brooke,  [1894]  2 

(^)  Be  Evans,  (1887)  34  C.  D.  597.  Ch.  600. 

(/•)  Dowse  r.  Gorton,  [1891]  A.  C.  (*)  Dowse  r.  Gorton,  uH  *«/>»,  at 

190,   199,  per  Lord  Herschell.    This  p.  199. 
principle  applies  with  greater  force 
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administrator's  conduct  in  carrying  on  the  business,  as  between 
himself  and  those  beneficially  interested  in  the  estate,  does 
not  give  the  creditors  of  the  trade,  becoming  so  after  the  death, 
the  rights  of  creditors  of  the  testator  or  intestate  (0- 

If  the  business  is  carried  on  in  accordance  with  the  pro- 
visions of  the  Will  the  indemnity  of  the  executors  is  only 
limited  by  the  amount  of  the  assets  which  the  testator  has 
authorised  the  executors  to  employ  in  the  business,  and  it 
is  not  limited  to  that  portion  of  the  assets  which  may  have 
come  into  existence  or  changed  its  form  since  the  testator's 
death  (u). 

Where  there  is  no  provision  in  the  Will  to  continue  the 
business,  and  the  executor  continues  it,  not  for  the  purpose  of 
winding  it  up  and  selling  it  as  a  going  concern  in  the  interests 
of  the  creditors,  but  on  his  own  behalf,  he  is  not  entitled  to 
any  indemnity,  and  the  assets  will  be  divided  among  the 
creditors  of  the  testator  in  priority  to  the  claims  of  creditors 
in  respect  of  goods  supplied  to  the  executor  for  the  purpose  of 
carrying  on  the  business  after  the  testator's  death  (x). 

But  if  the  creditors  of  the  testator  must  be  taken  to  have 
known  of  and  assented  to  the  business  being  carried  on,  and 
for  a  length  of  time  which  would  preclude  it  being  suggested 
that  it  was  carried  on  only  for  the  purpose  of  selling  it  as 
a  going  concern,  they  lose  their  right  to  prior  payment  out  of 
the  testator's  assets,  and  the  executors  will  be  entitled  to 
indemnity  (y). 

Further,  if  the  business  is  carried  on  by  the  executors  at 
the  instance  of  the  old  creditors,  without  regard  to  the  terms 
of  the  Will,  the  executors,  it  would  seem,  would  have  the 
ordinary  rights  of  agents  against  their  principals,  and  would 
be  entitled  to  look  to  the  old  creditors  for  indemnity  for  what 
they  had  done  in  this  behalf  (z). 


(0  Labonchere  v.  Tapper,  ubi  sup. 

(u)  Dowse  V,  Gorton,  per  Ld.  Mac- 
nagbten,  at  p.  208. 

(a?)  Be  Millard,  (1896)  72  L.  T. 
823. 


(y)  Hodges  r.  Hodges,  [1899]  1 
Ir.  R.  480. 

(0  Ihid.;  and  see  lie  Millard, 
nhi  *!//;.,  per  Smith,  LJ.,  at  p.  827. 
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Although  where  the  executor  carries  on  the  business  of  his  EfiEectof 
testator  under  a  direction  contained  in  the  Will,  his  creditors  ^^g  {^ 
are  entitled  to  stand  in  his  place  and  to  claim  the  benefit  of  u?^*?^L"? 

^^  his  right  to 

his  right  to  resort  for  indemnity  to  the  assets  authorised  to  be  indemnitj. 
employed  in  carrying  on  the  business,  yet  in  such  case,  if  the 
executor  is  in  default,  not  being  himself  entitled  to  an  in- 
demnity except  upon  terms  of  making  good  his  default,  his 
creditors  are  in  no  better  position,  and  are  therefore  not 
entitled  to  have  their  debts  paid  out  of  the  specific  assets 
unless  the  default  is  made  good  (a). 

But  the  indemnity  to  the  executors  is  not  to  the  executors  Defauitof one 

GXGcutor  will 

as  a  body,  but  to  each  of  them  who  has  acted  properly,  and  not  piejudice. 
therefore,  excluding  the  case  of  an  executor  who  may  be 
responsible  for  the  acts  of  his  co-executor,  an  executor  who 
has  a  clear  account  is  entitled  to  an  indemnity  for  what  he 
has  properly  done  independently  of  the  question  whether 
another  executor  has  been  found  a  defaulter  or  has  committed 
a  breach  of  trust,  and  consequently  a  creditor  entitled  to  sue 
the  executor  is  entitled  to  the  benefit  of  his  indemnity  (!»). 

In  the  administration  of  an  estate,  where  the  testator's  or   Creditors 
intestate's  business  has  been  carried  on  after  his  death  by  the  gubro^tion 
executors  or  administrators  under  such  circumstances  as  to  may  enforce 

their  rights 

entitle  them  to  indemnity,  the  creditors  of  the  business,  directly. 
entitled  by  subrogation  to  the  equities  of  the  executors  or 
administrators,  or  of  any  one  of  them,  can  enforce  their  rights 
in  pending  administration  proceedings  by  applying  for  an 
inquiry  what  debts  and  liabiUties  have  been  properly  incurred 
in  carrying  on  the  business  since  the  death  and  remain  due  to 
the  applicants  and  other  creditors  of  the  executors  or  adminis- 
trators and  for  payment  (c),  or  if  there  is  no  other  proceeding 
pending  an  order  for  administration  may  be  made  at  the  suit 
of  such  a  creditor  as  plaintiff  (d). 

The  4th  section  of  the  Statute  of  Frauds  (29  Car.  II.  c.  8)   Effect  of  s.  4 
enacts  that  no  action  shall  be  brought  whereby  to  charge  any  praiids^with^ 

regard  to 
(a)  jR$  Johnson,    (1880)   16  C.  D.  (c)  Ibid.  special  pro- 

548.  (<0  ^  Shopcy,  (1898)  79  L.  T.  349    misetoanswer 

(»)  Rt  Frith,  [1902]  1  Ch.  342.  damages. 
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Entire  agree- 
ment must  be 
in  writing. 

Promise  mast 
be  by  execu- 
tor or  duly 
constituted 
admini- 
strator. 


Promise 
requires  con- 
sideration to 
support  it. 


When  instiu- 
ment  itself 
imports  con- 
sideration. 


executor  or  administrator  upon  any  special  promise  to  answer 
damages  out  of  his  own  estate,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorised. 

The  entire  agreement,  including  the  consideration  for  the 
promise  as  well  as  the  promise  itself,  must  be  in  writing  (e). 
Moreover,  the  person  making  the  promise  must  be  either  the 
executor  whose  title  is  derived  from  the  Will,  or  the  adminis- 
trator after  grant.  A  promise  by  a  person,  not  being  an 
executor,  before  the  grant  to  him  of  administration,  is  not 
within  the  statute,  and  is  therefore  valid  if  for  sufficient  con- 
sideration, although  not  in  writing  (/). 

The  words  of  the  statute  are  merely  negative,  and  the 
agreement  is  still  liable  to  be  tried  as  all  other  agreements 
merely  in  writing  are  by  the  common  law,  unless  under  seal 
there  must  still  be  a  sufficient  consideration  to  support  the 
agreement  in  an  action  upon  it  to  charge  the  executor  or 
administrator  de  bonis  propiiis.  If  a  person  indebted  in  one 
right  in  consideration  of  forbearance  for  a  particular  time 
promise  to  pay  in  another  right,  this  convenience  will  be  a 
sufficient  consideration  to  warrant  an  action  against  him  or 
her  in  the  latter  right,  but  where  the  declaration  stated  that  the 
defendant  being  indebted  as  administratrix  promised  to  pay 
when  requested,  it  Was  held  there  was  no  sufficient  considera- 
tion to  support  the  demand  against  her  in  her  personal 
capacity,  for  she  derived  no  advantage  or  convenience  from 
the  promise  made  {g). 

Although  a  promise  to  pay  that  which  the  person  promising 
is  under  no  legal  or  moral  obligation  to  pay  may  be  considered 


(0  Saunders  r.  Wakefield,  (1821)  i 
B.  &  Aid.  695.  fc>ect.  3  of  the  Mer- 
cantile Law  Amendment  Act,  1856  (19 
&  20  Vict.  c.  97),  would  seem  to  apply 
to  contracts  of  suretyship  or  guaranty 
only  (see  Pollock  on  Contracts  (7th 
ed.)  p.  158),  and  would  therefore  not 
affect  this  decision  so  far^as  regards 


any  special  promise  by  an  executor  or 
administrator. 

(/)  Tomlinson  r.  GUI,  (1756)  Amb. 
330. 

(if)  Rann  r.  Hughes,  in  note  to 
Mitchinson  r.  Hewaon,  (1797)  7  T.  R., 
348,  350. 
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nudum  pactum,  yet  this  does  not  apply  to  an  instrument  im- 
porting a  consideration  and  which  may  induce  forbearance. 
Consequently  in  Ridout  v.  Bristow  (A),  where  a  widow  adminis- 
tratrix gave  a  promissory  note  "  for  value  received  by  my  late 
husband/'  it  was  held  that  the  act  of  giving  such  a  security 
supersedes  the  necessity  of  an  investigation  as  to  there  being 
assets,  and  that  it  was  not  competent  for  the  defendant  to 
show  that  there  were  no  assets.  So  in  ChUds  v.  Monina  (t)  a 
promise  to  pay  on  demand  was  held  to  be  tantamount  to  an 
admission  of  assets  to  satisfy  the  demand  when  made,  and  an 
engagement  to  pay  interest  until  demand  an  inducement  to 
suspend  demand.  But  it  would  seem  the  effect  of  the  note  or 
bill  may  be  controlled  by  a  written  contemporaneous  agree- 
ment forming  together  one  contract  {k),  so  that  if  it  appear 
that  the  arrangement  was  that  the  note  or  bill  given  by  the 
executor  or  administrator  was  merely  to  give  the  creditor  the 
same  advantage  as  a  judgment  of  assets  quando  acciderint,  in 
that  case  it  is  no  admission  of  assets  on  which  the  executor  or 
administrator  would  be  held  personally  liable  (Q. 

Although  an  executor  or  administrator  who  advances  money  Distinction 
of  his  own  for  the  purpose  of  paying  creditors  of  the  estate  is  advancing 
entitled  to  be  recouped  in  full  in  priority  to  other  creditors  (/w),  "^uore'imY 

yet  an  executor  or  administrator,  who  makes  himself  liable  for  giving  pro- 
missory notes 

debts  of  the  deceased,  as  by  giving  promissory  notes  to  credi-  to  creditors. 
tors  of  the'  deceased  in  the  course  of  carrying  on  the 
deceased's  business  after  his  death,  has  no  priority  in  respect 
of  such  debts  over  the  other  creditors  of  the  deceased,  but 
stands  in  the  same  position  as  the  creditors  for  whose  debts  he 
has  made  himself  liable  (n). 

Where  any  person  is  under  obligation  to  indorse  a  bill  of  Personal  Ua- 
exchange  in  a  representative  capacity,  he  may,  under  s.  81  (5)  the  Bills  of 
of  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  indorse  Act^  1*88^2! 
the  bill  in  such  terms  as  to  negative  personal  liability.  "^*rat^e<i 

(A)  (1830)  1  Cr.  k  J.  231 ;  35  R.  R.  4  Taunt.  844. 

710.  (w)  Spackman  <■.  Holbrook,  (1860) 

(0  (1821)  2  Brod.  &  B.  460.  2  GifE.  198. 

Ik)  Maitland  r.  Page,  (1870)  L.  R.  (n)  Lucas  r.  Williams,   (1862)    10 

5  Ex.  312,  319.  W.  R.  677. 

(0  Bowerbonk  v.  Monteiro,  (1813) 

E.  C  C 
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Effect  of  sab- 
mission  to 
arbitration. 


Executors  and  administrators  have  power  under  s.  21  (2) 
of  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  to  submit  to 
arbitration  any  debt,  account,  claim  or  thing  whatever  relating 
to  the  testator's  or  intestate's  estate  without  being  responsible 
for  any  loss  occasioned  thereby. 

A  submission  is  in  general  considered  as  a  reference  not 
only  of  the  cause  of  action,  but  also  of  the  question  whether 
or  not  the  executor  or  administrator  has  assets  (o).  Therefore, 
if  there  are  no  assets  to  answer  the  award  if  made  against 
him,  the  executor  or  administrator  ought  not  to  put  the  other 
party  to  the  expense  of  arbitration  without  protest ;  as  in  that 
case,  if  the  submission  is  in  general  terms,  it  may  amount  to 
an  admission  of  assets  (p).  But  on  a  general  reference  an 
arbitrator  is  not  justified  in  rejecting  evidence  to  show  that 
there  are  no  assets.  The  form  of  the  award  will  determine 
whether  the  executor  or  administrator  is  personally  liable  to 
pay  or  whether  the  payment  is  only  out  of  assets  (q) ;  and  if 
the  arbitrator  awards  the  executor  or  administrator  to  pay 
'  a  certain  sum,  it  is  equivalent  to  determining  that  assets 
exist  (r). 


Personal  lia- 
bility for  his 
own  tort. 


(2)  On  Obligations  Ex  Delicto. 

The  subject  of  the  liability  of  an  executor  or  administrator 
for  a  devastavit  is  considered  in  a  later  part  of  this  work  («). 
It  is  intended  here  to  deal  with  his  liability  to  third  parties 
in  his  individual  character,  and  his  right  to  indemnity  in 
respect  thereof  out  of  the  assets.  In  this  relation  there  is 
no  distinction  between  an  executor  or  administrator  and  an 
ordinary  trustee. 

As  no  contract  can  be  made  with  an  executor  or  adminis- 
trator which  will  not  charge  him  personally  (t),  a  fortioii  a 
tort  committed  by  him  must  charge  him  personally ;  and  it 


(p)  i2<?Wan8borough,(1815)  2  Chitt. 

Rep.  41. 

(;;)  Riddell    r.    Sutton,    (1828)    6 
Bing.  200. 

(9)  See  Russell  on  Arbitration  and 


Award  (9th  ed.),  pp.  36,  252,  and  alao 
Williams  (10th  cd.)  1424. 

(r)  It£  Wansborough,  ubi  wp, 

(0  See  Chap.  XLV. 

(0  See  ante,  p.  380. 
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is  immaterial,  so  far  as  regards  his  liability,  whether  he  has 
assets  of  his  testator  or  intestate  or  not. 

The  standard  of  duty  which  regulates  the  liability  for  tort  Whenentitled 

to  indemnitT 

arising  from  negligence  between  individuals  is  not  the  same  out  of  the 
as  that  which  is  applied  between  trustee  and  cestui  que  trust.  ^ 
Apart  from  any  relation  of  trustee  and  cestui  que  ti'ust,  negli- 
gence is  defined  to  be  ''the  breach  of  that  duty  which  in 
certain  cases  the  law  imposes  to  exercise  such  skill  or  care 
as  is  reasonable  under  the  circumstances  of  each  particular 
case "  (ix).  On  the  other  hand,  as  a  general  rule,  a  trustee 
sufficiently  discharges  his  duty  if  he  takes,  in  managing  trust 
afifairs,  all  those  precautions  which  an  ordinary  prudent  man 
of  business  would  take  in  managing  similar  affairs  of  his 
own  (a;). 

If  a  trustee  in  the  management  of  the  trust  estate  commits 
a  torfc — for  instance,  if  in  carrying  on  a  colliery  business  he 
lets  down  the  surface  of  the  land  and  injures  buildings  of  an 
adjoining  owner — damages  may  be  recovered  against  him 
personally  by  the  person  injured  ;  but  if  the  injury  has  been 
occasioned  by  the  trustee  in  the  reasonable  management  of 
the  estate  he  is  entitled  to  be  indemnified  out  of  the  assets  (y). 

So  also  where  a  trustee  properly  employs  an  agent  to  do 
some  act  who  makes  a  mistake,  although  the  consequences  of 
such  act  subjects  the  trustee  to  legal  liability  to  a  third  party, 
as,  for  instance,  where  he  employs  an  agent  to  fell  trees  and 
injury  is  caused  to  a  passer-by,  yet  the  liability  as  between 
the  trustee  and  the  estate  must  be  borne  by  the  estate  (z). 

Whenever  a  trustee  in  the  ordinary  and  reasonable  manage- 
ment of  the  trust  estate,  either  by  himself  or  his  agent,  does 
some  act  whereby  some  third  person  is  injured,  and  that  third 
person  recovers  damages  against  the  trustee  in  an  action 
for  torfc,  the  trustee,  if  he  has  acted  with  due  diligence  and 
reasonably,  is  entitled  to  be  indemnified  out  of  the  estate  (a). 

(tt)  Addison  on  Torts  (8th  ed.)  701.  (z)  Benett  r.   Wyndham,  (1862    4 

(<p)  Speight  r.  Gaunt,  y  883)  9  A.  C.  De  G.,  F.  &  J.,  269. 

1,  19  ;  and  see  post,  p.  573.  (a)  Me  Raybould,  ubi  tup. 
(y)  Be  Raybould,  [1900]  1  Ch.  199. 

c  0  2 
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Person  re-  Moreover,  it  has  been  held  on  the  principle  of  Dotc$e  v. 

dftm^^  may  Gortoti  {b\  where  damages  have  been  recovered  against  a 
*nhe*ri"ht\^  trostee  in  respect  of  a  tort  the  person  so  recovering  can  avail 
indemnitj.       himself  of  the  trustee's  right  to  indemnity  so  as  to  obtain 

payment  of  the  damages  and  costs  so  recovered  direct  out  of 

the  trust  estate  (c). 

(h)  [1891]  A.  C.  190  ;  antft,  p.  381  (r)  Re  Raybould,  uH  sup. 


CHAPTEE  XXX. 

OF   SET-OFF. 

Sbt-off  in  an  action  is  a  right  given  by  statute  (a)  to  a  A  statatory 
man  who  is  sued  for  a  sum  of  money  to  defend  himself  by 
claiming  a  d6bt  due  to  himself  from  the  plaintiff  in  satisfac- 
tion or  reduction  of  the  debt  for  which  he  is  sued  (b).  There 
was  no  set-off  at  common  law,  each  party  had  to  bring  a 
separate  action,  and  there  can  be  no  set-off  except  in  cases 
in  which  the  statute  gives  a  right  of  set-off  (c). 

The  stat.  2  Geo.  II.  c.  22,  s.  13  (confirmed  and  made  per-   Mutual  debts 
petual  by  8  Geo.  II,  c.  24,  s.  4),  provides  that  "  if  either  party  ™*^     ^  ^  ' 
sue  or  be  sued  as  executor  or  administrator,  where  there  are 
mutual  debts  between  the  testator  or  intestate  and  either 
party  one  debt  may  be  set  against  the  other." 

Set-off  may,  in  general,  be  pleaded  wherever  the  claims  Both  claims 
on  both  sides  are  liquidated  debts  which  can  be  ascertained  dated  debtl?^' 
with  certainty  at  the  time  of  pleading.    But  in  order  to  give  Between  the 
the  right  the  debts  must  be  between  the  same  parties  and  in  and  in  the 
the  same  right  (d).      For  instance,  a  defendant  cannot  set  "^^^^^lit- 
off  a  personal  debt  against  a  debt  due  to  the  plaintiff  as 
executor  (e),  nor  a  debt  due  to  him  as  executor  against  a  debt 
due  to  the  plaintiff  personally  (/). 

Further,  to  an  action  by  an  administrator,  who  sues  in 
his  representative  character,  for  a  debt  due  after  the  death 
of  the  intestate,  the  defendant  cannot  set  off  a  debt  due  to 
him  from  the  intestate  in  his  lifetime  (g). 

(a)  2  Geo.  II.  c.  22,  and  8  Geo.  II.  (6th  ed.)  (1905),  772  etteq, 

c,  24.  (e)  Hutchinson  r.  Sturges,  (1741) 

(J)  See  per  Ld.  Davey  in  WiUiams  Willes,  261. 

«.  North's  Navigation  Collieries  (1889)  (/)  Bishop  v.  Church,  (1748)  3  Atk. 

Ltd.,  [1906]  A.  C.  136,  141.  691  ;  Gale  v.  Luttrell,  (1826)  1  Y.  &  J. 

(<?)  Per  North,  J.,  in  lie  Gregson,  180  ;  lie  Gregson,  ubl  sup, 

(1887)  36  C.  D.  223.  (^)  Rees  v.  Watts,  (1855)  11  Bxch, 

(d)  See  Bullen  &  Leake  on  Pleading  410. 
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So  also  to  an  action  by  the  administrator  for  a  debt  due 
to  the  intestate  in  his  lifetime,  the  defendant  cannot  set  off  a 
debt  which  accrued  due  from  the  estate  after  the  death  of  the 
intestate,  as,  for  instance,  on  a  promissory  note  made  by  the 
intestate  which  did  not  become  due  until  after  the  intestate's 
death  (h). 

Again,  defendants  being  sued  as  executors  for  a  debt  which 
accrued  due  from  the  testator  in  his  lifetime  cannot  set  off  a 
debt  which  accrued  due  from  the  plaintiff  to  them  as  executors 
since  the  death  of  the  testator  (t). 

But  an  account  stated  by  an  executor  as  such  must  be 
taken  to  show  a  debt  due  from  his  testator  to  the  other  party, 
and  against  this  a  debt  due  from  that  other  party  to  the 
testator  may  be  set  off  (k). 

There  is  no  principle  which  requires  a  different  rule  as  to 
set-off  in  equity  (Z). 

The  same  principle  applies  to  counter-claims  (m). 
Equitable  ^^^  although  demands  due  in  different  rights  cannot  be 

set-off.  get  off — the  principle  being,  that  one  man's  money  shall  not 

be  applied  to  pay  another  man's  debt — ^yet  where  a  plaintiff 
suing  in  his  representative  character  is  entitled  also  bene- 
ficially to  the  debt,  as,  for  instance,  by  becoming  entitled  to  a 
bond  debt  not  only  as  administrator  but  as  sole  next-of-kin, 
all  administration  expenses  being  discharged,  the  defendant  is 
entitled  in  equity  to  set  off  sums  due  to  him  from  the  plaintiff 
personally  for  monies  advanced  (n). 

So  also  where  a  banking  firm  stopped  payment  and  the 
defendant  at  the  time  had  an  overdrawn  account  and  also  an 
account  in  credit  "  as  executor,"  and  there  being  under  the 
circumstances  no  such  equities  as  to  prevent  the  defendant 
treating  the  balance  to  the  executorship  account  as  a  fund  to 

(h)  Newell    r.   The  National  Pro*  Bank     of    England,    uhi    iup.^    per 

vincial  Bank  of  England,  (1876)  1  C.  Lindley,  J. 

P.  D.  496.  On)  Macdonald  r.  Garrington,  (1878) 

(0  Reea  v.  Watts,  uH  tup,,  at  p.  416,  4  C.  P.  D.  28. 

per  Coleridge,  J.  (n)  Jones  r.  Mossop,  (1844)  3  Hare, 

(K)  Ibid,  568. 

(0  Newell  V.  National    Provincial 
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vbich  he  was  beneficially  as  well  as  legally  entitled,  it  was 
held  he  was  entitled  to  set  it  o£f  against  the  claim  in  an  action 
on  the  overdrawn  account  by  the  trustee  in  the  bankruptcy  of 
the  banking  firm  (o). 

In  Ex  parte  Moiier  (p)  there  were  two  accounts,  one  the  No  equitable 
account  of  A.,  the  other  the  account  of  A.  and  B.,  and  it  was  to  establish 
said  A.  and  B.  were  executors  and  A.  was  also  the  residuary  ^tie^accoTmt 
legatee,  and  therefore  entitled  to  the  whole  of  the  fund.    But  necessary. 
it  appeared  that  the  executors  were  jointly  liable  for  some 
rates  and  taxes,  and  a  solicitor's  bill  of  costs  which  had  not 
been  paid,  so  that  the  fund  had  never  been  liquidated  so  as  to 
become  the  trust  fund  of  A.;  and  consequently  it  was  held 
there  could  not  be  an  equitable  set-off,  since  where  money  is 
due  in  autre  droit  the  only  exception  which  equity  has  intro- 
duced into  the  principle  of  a  legal  set-off  is  when  the  money 
is  really  and  truly  the  property  of  the  one  man  in  the  name 
of  another,  not  when  the  result  of  taking  the  accounts  would 
be  to  show  that  the  ultimate  balance  would  be  his  property. 

So  a  debt  due  to  the  administrator  of  an  intestate  in  his  Set^)fEof  debt 
own  right  from  one  of  the  next-of-kin  may  be  set  off  in  a  suit  gtrator  in  hiB 
by  the  next-of-kin  for  administration  of  the  estate  against  a  ?^ "Ix^of. 
sum  due  from  the  administrator   in  respect  of  the  next-of-  ^n* 
kin's  share  of  the  intestate's  estate  (9),  and  it  does  not  make 
any  difference  that  the  share  of  the  next-of-kin  has  been  paid 
into  Court  (r). 

Neither  at  law  nor  in  equity  would  a  set-off  be  allowed  No  set-off 
against  the  assignee  of  an  equitable  chose  in  action  of  a  debt  ^^^ee  of 
arising  between  the  original  parties  subsequently  to  the  notice  ^'"*»?>l« 
of  assignment,  out  of  matters  not  connected  with  the  debt  action  in 
claimed,  nor  in  any  way  referring  to  it  (a).    But  every  person  subsequent 
who  takes  an  assignment,  whether  by  mortgage  or  otherwise,  ^^^^ 
of  a  share  in  the  hands  of  a  legal  personal  representative, 
must  take  subject  to  the  settlement  of  accounts  as  between 

{o)  Bailey  r.  Finch,  (1871)  L.  R.  7  (r)  Re  Jones,  [1897]  2  Ch.  190,  203. 

Q.  B.  34.  («)  Watson   r.  Mid- Wales  Railway 

(l>)  (1879)  12  C.  D.  491.  Co.,  (1867)   L.   R.   2   C.   P.  593  ;  JU 

(j)  Taylor  v.  Taylor,  (1876)  L.  R.  MiUn  Tramways  Ck).,  (1882)  22  C.  D. 

20  Kq.  155.  122. 
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the   assignor  and  the  legal  personal  representative;  and  it 

matters  not  whether   those  accounts  are  accounts    in   the 

administration  of  the  estate,  or  accounts  between  the  assignor 

and  the  legal  personal  representative  (0- 

Equitable   set-off  can  only  arise  where  there    is   some 

equitable  defence,  or  where  one  debt  is  legal  and  the  other 

equitable  (u). 
Judicature  The  procedure  as  to  set-off  and  counter-claim  in  an  action 

affect^pro-       18  ^^^  regulated  by  Ord.  19,  r.  8,  of  R.  S.  C,  but  the  Judicature 
^^"®*  Acts  did  not  alter  the  rights  of   parties,  they  only  affected 

procedure  (x). 

(t)  lie  Jones,  uhi  mp.  (x)  Stumore   v.    CampbeU   &    Co. 

(u)  Re  Milan  Tramways  Co.,  (1884)       [1892]  1  Q.  B.  314,  316. 
25  C.  D.  687,  693,  per  Fry,  L.J. 


CHAPTER  XXXI. 

OF   STATUTES   OF   LIMITATIONS  AS  AFFBGTING   PABTIGULABLY 

EXECUTORS  AND   ADMINISTRATORS. 

Where  there  is  a  cause  of  action,  and  a*person  who  can  The  statute 

be  sued,  the  Statute  of  Limitations  begins  to  run,  and  having  ^n'notwith- 

begun  it  continues  to  run,  notwithstanding  the  death  of  the  g^uentdea^ 
person  to  whom  the  right  of  action  accrued  (a). 

A  cause  of  action  cannot  be  said  to  exist  unless  there  be  a  No  cause  of 

person  in  existence  capable  of  suing ;  so  that  if  the  statute  there  is^a  * 

has  not  begun  to  run  during  the  life  of  an  intestate,  then  it  ^"°^nc° 

does  not  begin  to  run  until  letters  of  administration  to  his  capable  of 

sninfiT. 

estate  have  been  taken  out  (b).  So  if  a  creditor  dies  intestate 
on  the  day  a  debt  becomes  payable,  and  there  is  no  evidence 
to  show  whether  he  died  before  or  after  the  moment  when  the 
debt  became  payable,  the  statute  does  not  begin  to  run  until 
after  administration  granted  (c). 

Where  the  right  of  action  accrued  after  the  death  of  a  Executor  can 
person  who  if  he  had  been  living  could  have  sued,  if  he  leaves  probate!'^ 
an  executor,  who  proves  the  Will,  inasmuch  as  the  executor 
could  sue  before  probate  the  statute  begins  to  run  from  the 
death  of  the  testator,  but  if  he  omits  to  appoint  executors,  or 
all  the  executors  die  without  acting,  or  all  renounce,  it  would 
seem  the  rights  are  the  same  as  if  the  testator  had  died 
intestate  (^Q. 

Since  no  one  has  a  complete  cause  of  action  until  there  is  No  caose  of 
somebody  that  he  can  sue,  it  follows  that  the  statute  only  ^ewTis^a 
runs  from  the  time  that  an  executor  has  either  acted  or  P«"o°  ^^o 

can  besaed. 

(a)  Penny  r.  Brice,  (1865)  18  0.  B.  see  pott,  p.  400. 

(N.    S.)    393 ;     Boatwright  r.   Boat-  (r)  Atkinson  n  Bradford  Building 

Wright,  (1873)  L.  R.  17  Eq.  71,  74.  Society,  (1890)  25  Q.  B.  D.  377. 

(J)  Murray  r.  The  East  India  Co.,  (^d)  See  Darby  k  Bosanquet  on  the 

(1821)  6  B.  &  Aid.  204;  Burdick  v.  Statutes  of  Limitations  (2nd  ed.)  p.  48. 
Garrick,  (1870)  L.  R.  6  Ch.  233 ;  but 
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Executor  can- 
not be  sued 
until  he  has 
proved  or 
acted. 

Effect  of 
plaintiff 
dying  pend- 
ing action. 


Effect  of 
creditor  suing 
on  behalf  of 
himself  and 
all  others. 


proved  the  Will  (e).  Further,  acts  done  by  an  executor  abroad 
will  not  constitute  him  an  executor  in  this  country  so  as  to 
enable  him  to  be  sued  in  this  country  (/). 

The  old  cases  show  that  where  an  action  was  commenced 
and  the  plaintiff  died  during  the  pendency  of  the  action,  his 
representatives,  if  the  cause  of  action  was  one  that  survived 
to  them,  might  commence  a  new  action  within  a  reasonable 
time,  notwithstanding  in  the  meanwhile  the  period  of  limitation 
had  expired ;  and  in  the  case  of  the  death  of  a  defendant,  the 
plaintiff  might  commence  a  new  action  within  a  reasonable 
time  after  probate  of  the  Will  or  grant  of  administration. 
The  Common  Law  Procedure  Act  enacted  that  in  such  cases 
the  action  should  not  abate,  and  that  provision  has  been 
repeated  in  Ord.  17,  r.  1,  of  the  E.  S.  C.  and  under  rules  2 
and  4  orders  may  be  obtained  to  make  the  personal  repre- 
sentative a  party  and  to  carry  on  the  proceedings  between  the 
continuing  parties  and  such  new  party  or  parties.  This 
however  was  the  mere  giving  of  a  new  remedy,  and  does  not 
prevent  a  person  bringing  a  new  action  under  circumstances  in 
which  he  could  before  have  brought  such  a  new  action,  as  in 
the  case  of  the  death  of  the  defendant  before  service  of  the 
writ  (g). 

Formerly,  if  a  creditor  sued  on  behalf  of  himself  and  all 
others,  every  creditor  was  said  to  have  an  inchoate  interest  in 
the  suit  to  the  extent  of  its  being  considered  as  a  demand  and 
to  prevent  his  being  shut  out  because  the  plaintiff  did  not 
obtain  a  decree  within  six  years  (h).  But  now,  owing  to  the 
change  of  practice,  a  creditor  has  no  such  inchoate  interest  in 
a  suit  for  administration,  whether  commenced  by  another 
creditor  or  by  an  executor,  until  decree ;  consequently  a  judg- 
ment for  administration  will  not  now  save  a  claim  if  it  is  not 
pronounced  till  after  the  expiration  of  six  years  from  the  time 
the  debt  was  incurred  (i). 


(e)  Douglas  v,  Forrest,  (1828)  4 
Bing.  686. 

(/)  Flood  V.  Patterson,  (1861)  30 
L.  J.  Ch.  486. 

(^)  Swindell  v.  Bnlkeley,  (1886)  27 


C.  D.  250. 

(A)  Stemdale  r.  Hankinson,  (1827) 
1  Sim.  393. 

(0  Be  Greaves,  (1881)  18  C.  D.  661 
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The  Btat.  21  Jac.  I.  c.  16  provides  that  all  actions  (inter  statute  21 
alia)  for  account  and  of  debt  on   simple  contract   shall   be  as  to  simple 
commenced  within  six  years  after  the  cause  of  action.  debuT^* 

Suits  in  equity  are  not  within  the  words  of  this  statute, 
it  only  applied  to  what  were  called  common  law  actions,  but 
being  within  the  spirit  and  meaning  of  it,  upon  all  legal 
demands,  Courts  of  Equity  were  bound  to  yield  obedience  to 
its  provisions,  and  as  Courts  of  Equity  will  not  entertain 
stale  demands,  they  thought  proper  to  adopt  the  limit  of  six 
years  in  analogy  to  the  statute  (k).  But  now  that  bills  in 
equity  have  been  abolished,  the  statute  is  binding  upon  the 
High  Court  in  every  case  in  which  it  applies  (Z). 

The  stat.  21  Jac.  I.  c.  16  contained  no  provision  as  to  Acknowledg- 
acknowledgment  or  part  payment  of  principal  or  payment  ^^Inent.^ 
of  interest.  But  there  has  been  grafted  on  this  statute  a 
series  of  judicial  decisions  as  to  the  effect  of  acknowledg- 
ments and  payments  to  take  the  case  out  of  the  statute. 
Under  those  decisions  part  payment  of  principal  and  pay- 
ment of  interest  stand  upon  the  same  footing.  Payment  of 
interest  is  regarded  as  an  acknowledgment  of  the  debt,  and 
from  the  acknowledgment  a  promise  to  pay  the  debt  may 
and  ought  to  be  implied.  Moreover,  the  acknowledgment 
was  held  to  be  sufficient  evidence  of  a  new  and  continuing 
contract  (m). 

Lord  Tenterden's  Act  (9  Geo.  IV.  c.  14,  s.  1)  provides  that  By  writing 

...  Aiii  i-i  n    n  •       t      under  Lord 

m  actions  of  debt  or  upon  the  case  grounded  upon  any  simple  Tenterden's 

contract,  no  acknowledgment  or  promise  by  words  only  shall  ^^^' 

be  deemed  sufficient  to  take  any  case  out  of  the  operation  of 

the  stat.  21  Jac.  I.  c.  16,  unless  in  writing  signed  by  the 

party  chargeable  thereby ;  and  that  where  there  should  be  two  Effect  of 

or  more  joint  contractors  or  executors  or  administrators  of  any  m^t^by     ' 


one 


contractor,  no  such  joint  contractor,  executor,  or  administrator  °^  two  execu- 
tors or  admm- 

shall  lose  the  benefit  of  the  Act  so  as  to  be  chargeable  by  istrators. 
reason  of  the  written  acknowledgment  or  promise  signed  by 

(A)  Williams     (10th     ed.)     1655  ;  (Z)  Re  Greayes,  uhi.  tup,,  at  p.  554. 

Sterndale  v,  Hankinson,  ubi,  tup.^  at  (rn)  See  Re  Hollingshead,  (1888)  37 

p.  398.  C.  D.  661,  667,  per  Chitty,  J. 
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any  other  of  them,  provided  that  nothing  therein  contained 
should  alter  the  effect  of  any  payment  of  any  principal  or 
interest  made  by  any  person  whatsoever ;  and  in  an  action 
against  joint  contractors  or  executors  or  administrators,  the 
plaintiff,  though  barred  by  the  Act  as  to  one  or  more  of  such 
joint  contractors  or  executors  or  administrators,  shall  be 
entitled  to  recover  against  any  other  of  the  defendants  by 
virtue  of  the  new  acknowledgment  or  promise. 

A  statement  by  an  executor  in  an  affidavit  for  probate  is  a 

sufficient  acknowledgment  of  a  debt  within  the  meaning  of 

Lord  Tenterden's  Act  (n). 

Effect  of  pay-         The  promise  to  pay  the  debt  arising  from  the  payment 

interest  by       ^*  interest,   whether  such  promise  is   an  inference  of  fact 

execut*^^^       or  an  implication  of  law,  is  a  promise  to  pay  as  executor 

administra-      or  administrator,  that  is,  out  of  the  assets  of  the  testator  or 

intestate.     The  effect  is  to  keep  the  debt  alive  as  against  the 

assets.     This  is  in  accordance  with  the  general  rule  that  one 

of  several  executors  or  administrators  though  he  cannot  by 

his  contract  impose  any  personal  liability  on  his  colleagues, 

may  dispose  of  the  assets  so  as  to  bind  them  (o). 

Personal  An  executor  or  administrator  is  not  to  be  made  liable  for  a 

involved  by      devastavit  by  reason  of  his  having  parted  with  assets  simply 

ment^^^^^'     ^^^^^"^0   his    co-executor  or    co-administrator  has  given  an 

acknowledgment  or  promise,  or  made  a  payment  within  the 
statute.     Moreover,  the  executor  or  administrator  who  has 
given  the  acknowledgment  or  promise  or  made  the  payment, 
is  not  thereby  involved  in  any  personal  liability  (p). 
Payment  or  A  payment  or  acknowledgment  must  be  made  to  the  creditor 

ment^mufit^be  or  his  agent,  or  to  someone  who  was  entitled  to  receive  pay- 
made  to  ment  of  the  debt,  and  to  whom  a  promise  to  pay  the  debt 

creditor  or  ^  .  ■     . 

his  agent,        could  be  presumed.    There  may  be  an  exception  to  this  rule 

in  the  case  of  a  payment  to  a  person  believed  to  fill,  though 
not  in  fact  filling,  a  representative  capacity,  as  where  payment 

(«)  Smith  r.  Poole,  (1841)  12  Sim.  D.  651,  658 ;  Be  Macdonald,  [1897]  2 

17  ;  Edwards  v.  Jones,  (1855)  1  K,  &  J.  Ch.  181. 

534  ;  JRe  Emmett,  (1906)  W.  N.  201.  Qp)  IhUL 

(o)  Be  HoUingshead,  (1888)  87  C. 
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was  made  to  a  person  vfho  subsequently  took  out  administra-  but  payment 
tion  and  with  the  intention  that  it  should  enure  for  the  benefit  whom^prant 
of  the  estate  of  the  intestate.   In  such  case  the  administration  tfon^iTsubse- 
would  have  relation  back,  in  order  not  to  lose  the  benefit  of  q«eDtiy  made 

may  be 

the  contract  (q).  sufficient. 

By  3  &  4  Will.  IV.  c.  42,  s.  3,  actions  of  covenant  or  debt  statute  3  &  4 
upon  bond  or  other  specialty  must  be  commenced   within  a.  3,a8to°     ' 
twenty  years  after  the  cause  of  action,  or  (s.  5)  within  twenty  ^**^^*^*^^ 
years  after  any  acknowledgment  shall  have  been  made  either 
by  writing  signed  by  the  party  liable  or  his  agent,  or  by  part 
payment  or  part  satisfaction  on  account  of  any  principal  or 
interest. 

The  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  Effect  of 

Mercantile 

c.  97,  s.  14),  in  reference  to  the  Acts  of  21  Jac.  I.  c.  16  and  Law  Amend- 
3  &  4  Will.  IV.  c.  42,  s.  3,  provides  that  when  there  shall  be  Ts56.  ^""^^ 
two  or  more  co-contractors  or  co-debtors,  whether  bound  or 
liable  jointly  only,  or  jointly  or  severally,  or  executors  or 
administrators  of  any  contractor,  no  such  contractor  or  co- 
debtor,  executor  or  administrator  shall  lose  the  benefit  of  the 
said  enactments  or  any  of  them  so  as  to  be  chargeable  by 
reason  only  of  any  payment  of  any  principal,  interest  or  other 
money  by  any  other  of  such  contractors  or  co-debtors, 
executors  or  administrators. 

Sect.  8  of  the  Real  Property  Limitation  Act,  1874  (37  &  38  statute 
Vict.  c.  57),  which  is  substituted  for  s.  40  of  3  &  4  Will.  IV.  c.  57,  as  to 
c.  27,  provides  that  "  No  action  or  suit,  or  other  proceeding  Siwged  upon 
shall  be  brought  to  recover  any  sum  of  money  secured  by  any  o^"  payable 
mortgage,  judgment,  or  lien,  or  otherwise  charged  upon  or  or  any  legacy. 
payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  any 
legacy,  but  within  twelve  years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person  capable 
of  giving  a  discharge  for  or  release  of  the  same,  unless  in  the 
meantime  some  part  of  the  principal  money,  or  some  interest 
thereon,  shall  have  been  paid,  or  some  acknowledgment  of  the 

(^)  Clark  V.  Hooper,  (1834)  10  Bing.      Boston  Banking  Co.  r.  Smith,  [1892*^ 
480  ;  Bodger  r.  Arch,  (1854)  24  L.  J.       1  Q.  B.  765,  769. 
£z.  19  ;  and  see  Stamford,  Spalding  & 
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right  thereto  shall  have  been  given  in  writing,  signed  by  the 
person  by  whom  the  same  shall  be  payable,  or  his  agent,  to 
the  person  entitled  thereto  or  his  agent ;  and  in  such  case  no 
such  action,  or  suit,  or  procee'ding  shall  be  brought  but  within 
twelve  years  after  such  payment  or  acknowledgment,  or  the 
last  of  such  payments  or  acknowledgments,  if  more  than  one 
was  given." 


Effect  of 
37  &  38  Vict, 
c.  57,  s.  8, 
where 
specialty  is 
charged  on 
land. 


As  regards 
joint  liabiliti^. 


(1)  As  to  Money  charged  upon  or  payable  out  of  Land. 

Sect.  8  of  the  Beal  Property  Limitation  Act,  1874,  reduced 
the  period  for  recovering  money  charged  on  land  from  the 
twenty  years  given  by  3  &  4  Will.  IV.  c.  27,  s.  40,  to  twelve 
years,  but  left  the  twenty  years  for  recovering  specialties 
given  by  3  &  4  Will.  IV.  c.  42,  s.  3,  untouched,  and  it  was 
decided  by  Sutton  v.  Sutton  (r)  and  Feamaide  v.  Flint  (s)  that 
where  the  money  was  in  fact  secured  by  a  charge  on  land,  the 
personal  remedy  on  the  covenant  or  collateral  bond  was 
limited  in  like  manner,  with  the  result  that  the  statute 
applicable  to  such  cases  is  now  the  Act  of  1874  and  not  the 
Act  of  3  &  4  Will.  IV.  c.  42. 

The  Mercantile  Law  Amendment  Act,  1856,  s.  14  (Q,  is 
confined  to  certain  specified  Acts  which  do  not  include  either 
the  Eeal  Property  Limitation  Act,  1833  (3  &  4  Will.  IV. 
c.  27),  or  the  Real  Property  Limitation  Act,  1874,  conse- 
quently the  debtor  in  such  cases,  as  from  the  year  1874,  has 
been  deprived  of  the  protection  given  him  by  the  Act  of  1856  (u). 

In  Re  Lacey  {x)  the  question  arose  whether  payment  of 
interest  by  the  specific  devisee  of  part  of  a  testator's  real 
estate,  which  was  subject  to  a  mortgage  created  by  the 
testator  with  a  covenant  for  payment  of  principal  and  interest, 
is  sufficient  to  keep  the  mortgagee's  right  of  action  alive 
against  the  specific  devisees  of  other  part  of  the  real  estate 
which  was  not  subject  to  the  mortgage,  and  thus  entitle  the 


(r)  (1882)  22  C.  D.  611. 

(*)  Ibid.,  679, 

it)  Ante,  p.  397. 

(u)  He  Lacey,   [19071   1   Ch.  330, 


349,  per  Farwell,  L.J.,  and  see  ante, 
p.  397. 

(«)  [1907]  1  Ch.  330|;  and  see  aiUe, 
p.  364. 
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mortgagee  to  an  order  for  administration  of  the  whole  of  the 
testator's  real  estate.  It  was  held  on  the  principles  laid  down 
in  Roddam  v.  Morley  iy)  that  when  a  part  payment  or  payment 
of  interest  has  been  made,  which  has  the  effect  of  preserving 
any  right  of  action,  that  right  will  be  saved,  not  only  against 
the  party  making  the  payment,  but  also  against  all  other  parties 
liable  on  the  specialty — that  payment  having  been  made  by  a 
party  interested  by  reason  of  his  liability  with  others  in  keep- 
ing down  the  debt,  his  act  of  payment  binds  those  others 
because  they  are  relieved  to  the  extent  of  such  payment  from 
the  liability  which  is  imposed  on  them  all,  and  since  the 
question  arose  under  s.  8  of  the  Beal  Property  Limitation 
Act,  1874,  to  which  the  Mercantile  Law  Amendment  Act, 
1856,  has  no  application,  the  right  of  action  was  kept  alive 
against  the  other  specific  devisees. 

In  Re  Chant  {z)  the  reasoning  on  which  Roddam  v.  Morley 
was  founded  was  applied  to  simple  contract  debts,  but  in 
Re  Lacey  (a)  Farwell,  L.J.,  intimated  that  he  failed  to  see  why 
the  Mercantile  Law  Amendment  Act,  1856,  should  not  have 
applied,  if  it  had  been  cited,  which  it  was  not. 

Sect.  25  of  3  &  4  Will.  IV.  c  27,  and  s.  10  of  37  &  38  Vict.   Effect  of  an 

express  trust. 

c.  57,  provide  in  favour  of  a  purchaser  for  valuable  considera- 
tion that  time  shall  begin  to  run  as  from  the  date  of  the  con- 
veyance as  against  any  person  claiming  under  an  express 
trust  or  claiming  to  recover  any  sum  of  money  or  legacy 
charged  upon  or  payable  out  of  any  land  or  rent  and  secured 
by  an  express  trust,  but  these  sections  did  not  protect  the 
trustee  against  a  claim  on  the  part  of  the  centui  que  ti-usL 

Sect.  25  (2)  of  the  Judicature  Act,  1873,  expressly  provides 
that  **  No  claim  of  a  cestui  que  trust  against  his  trustee  for 
any  property  held  on  an  express  trust,  or  in  respect  of  any 
breach  of  such  trust,  shall  be  held  to  be  barred  by  any 
Statute  of  Limitations." 

In  order  to  bring  a  case  within  s.  25  of  8  &  4  Will.  IV. 
c.  27,  and  s.  10  of  37  &  38  Vict.  c.  57,  the  land  must  be  vested 

(y)  (1857)  1  De  G.  &  J.  1.  (a)  ubi  nip. 

(z)  [1905]  2  Ch.  225. 
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in  a  trustee  upon  an  express  trust  and  then  the  right  of  the 

cestui  que  tnist  to  bring  an  action  is  saved.     The  trust  must, 

however,  arise  upon  the  construction  of  the  written  instrument, 

not  upon  any  inferences  of  law  imposing  a   trust  upon  the 

conscience.    A  devise  of  land  to  A.  paying  a  sum  of  money  to 

B.,  or  a  devise  to  A.  on  condition  of  paying,  is  a  charge  and 

not  a  trust  (6). 

Trust  for  Where  real  estate  is  devised  in  trust  for  the  payment  of 

testator's         debts,  in  aid  of  the  personal  estate,  the  statute  does  not  run  in 

^^^^'  equity  after  the  death  of  the  testator  (c).     On  the  other  hand, 

as  a  general  principle  it  may  be  taken  that  a  charge  of  debts 

upon  personal  estate,  where  it  merely  directs  that  to  be  done 

which  must  have  been  done  if  no  direction  had  been  given,  is 

simply  inoperative  (d). 

Distinction  Where  a  testator  by  his  Will  charges  his  real  estate  with 

charge  bj        his  own  debts  it  is  thereby  made  liable  to  the  payment  of 

Ws^own  debts  ^^^™»  ^^^  "^®  question  what  constitutes  debts  is  not  aflFected 

and  of  debts     by   the  charge.    If  the  debt  has  been    barred   before  the 

of  another  -^  o 

pei-son.  testator's  death,  the  charge  does  not  revive  it 

But  as  regards  the  debts  of  another  person  the  payment 
of  which  the  testator  may  have  charged  on  his  own  real 
estate,  the  testator  was  never  liable  for  them,  and  so  far  as  he 
was  concerned  the  statute  did  not  operate  in  his  favour 
and  has  no  operation.  Consequently,  where  the  testator 
charged  his  real  estate  with  his  father's  debts,  the  question 
is  what  could  be  recovered  from  the  father  at  the  father's 
death  (e). 

For  pui-poses  Sect.  6  of  8  &  4  Will.  IV.  c.  27,  which  is  an  Act  for  the 

Will.  IV. c. 27  ^i°^i^ation  of  actions  relating  to  real  property,  provides  "that 
d^em^u^^'''^  for  the  purposes  of  this  Act  an  administrator  claiming  the 
claim  as  estate  or  interest  of  the  deceased  person  of  whose  chattels  he 

interval  of  shM  be  appointed  administrator,  shall  be  deemed  to  claim  as 
death^^nd^"*  if  there  had  been  no  interval  of  time  between  the  death  of 

grant. 

(J)  Cunningham  v.  Foot,  (1878)  3  (<i)  Scott  r.  Jones,  (1838)  4  CL  &  F. 

App.  Cas.  974,  990.  382  ;  O'Connor  r.    Haslam,   (1855)  6 

io)  Hughes  r.  Wynne,  (1823)  1  T.&  H.  L.  C.  170,  177,  \Hir  Ld.  Cranworth. 

^-  307.  (^)  O'Connor  r.  Haslam,  uM  tup. 
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such  deceased  person  and  the  grant  of  the  letters  of  admmis- 
tration."  So  that  time  begins  to  rnn  as  against  an  adminis- 
trator claiming  a  chattel  interest  in  land  from  the  date  of  the 
death  of  the  intestate,  and  not  from  the  date  of  the  grant  of 
administration  (/).  The  same  rale  would  seem  to  apply 
since  the  Land  Transfer  Act,  1897,  to  an  administrator 
claiming  real  estate.  And  where  a  legacy  charged  on  land 
was  bequeathed  to  an  infant  who  survived  the  testator  and 
died,  it  was  held  that  if  ever  administration  were  taken  out  to 
the  infant's  estate,  time  would  run  as  from  the  death  of  the 
infant,  since  the  Act  applied  to  cases  arising  under  s.  40  (for 
which  s.  8  of  the  Act  of  1874  is  now  substituted),  as  well  as  to 
cases  arising  under 'the  earlier  part  of  the  Act  (g). 

By  s.  42  of  8  &  4  Will.  IV.  c.  27,  only  six  years  of  arrears  statute  3*4 
of  rent  or  of  interest  in  respect  of  any  sum  charged  upon  or  astoarreMs  ' 
payable  out  of  any  land  or  rent,  or  in  respect  of  any  legacy,  ^^  interest, 
or  any  damages  in  respect  of  such  arrears,  can  be  recovered 
unless  in  the  meantime  there  is  an  acknowledgment  in  writing 
given  to  the  person  entitled  thereto  or  his  agent,  signed  by 
the  person  by  whom  the  same  was  payable,  or  his  agent. 

Where  a  testator  died  prior  to  the  commencement  of  the  Boabtfni 
Land  Transfer  Act,  1897,  it  has  been  held  that  an  acknow-  ][[}i^owiedg- 
ledgment  by  one  of  two  executors  and  devisees  in  trust  of  real  '^^^^^^'^^ 
estate  against  the  wishes  of  the  other  that   more  than  six  personal 
years'  interest  is  due  on  a  mortgage  created  by  their  testator  tives  will 
cannot  be  treated  as  the  valid  act  of  the  two  ijn  their  capacity  esSSeT*^ 
of  trustees,  and  is  not  a  good  acknowledgment  within  s.  42  of 
the  Real  Property  Limitation  Act,  1883  (h),  and  it  may  be 
questioned  whether,  having  regard  to  s.  2  (2)  of  the  Land 
Transfer  Act,  1897,  one  only  of  several  joint  personal  repre- 
sentatives can  give  an  acknowledgment  effectually  to  bind 
real  estate  vested  in  them  jointly  under  the  Act. 

A  Court  of  Equity  is  not  under  any  obligation  to  follow,  as  Analogy  of 
regards  personal  estate,  the  analogy  of  a  statute  which  applies  chl!?^"  *** 

land  inappli- 
(/)  Me  Williams,  (1886)  34  C.  D.      (1884)  34  C.  D.  660,  note.  cable  to  per- 

558.  (A)  Agtbury  v.  Astbury,  [1898]  2  Ch.  ^^^  ««*»*«• 

Of)  Be  Bonsor  &  Smith's  C!ontract,      111. 
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to  real  estate  (t).  Sect.  42  of  3  &  4  Will.  lY.  c.  27,  has  no 
application  in  the  case  of  personalty,  and  in  the  case  of  a  lien 
on  personal  property  which  is  the  subject-matter  of  a  sale 
not  only  does  that  statute  not  apply,  but  there  is  no  Statute  of 
Limitations  which  has  any  application  at  all,  and  interest  at 
4  per  cent,  per  annum  is  recoverable  for  the  whole  period  from 
the  date  on  which  the  debt  was  incurred  {k) . 

Where  a  fund  in  Court  is  applicable  for  the  payment 
of  a  mortgage  debt,  on  an  application  for  payment  out  the 
mortgagee  is  in  the  same  position  as  if  an  action  for  redemp- 
tion had  been  brought,  and  notwithstanding  s.  42  of  S  &  4 
Will.  IV.  c.  27  he  is  entitled  to  receive  full  arrears  of  interest  (0, 
provided  his  title  is  not  extinguished  under  s.  84  {m). 

(2)  As  to  Legacies  not  charged  on  Land  and  Personal  Estate 

of  an  Intestate. 

A  legacy  does  not  cease  to  be  a  legacy  within  the  meaning 
of  s.  8  of  the  Beal  Property  Limitation  Act,  1874,  merely 
because  it  is  subject  to  some  implied  trust.  The  Judicature 
Act,  1878,  s.  25  (2)  (n),  excepts  only  express  trusts  (o).  A 
trust  legacy,  however,  ceases  to  be  a  legacy  within  the  meaning 
of  the  Act  of  1874  when  it  is  severed  by  the  executor  from 
the  general  estate  {p). 

Where  all  questions  as  to  the  Statutes  of  Limitations  are 
out  of  the  way,  legatees  who  have  waited  for  the  payment  of 
their  legacies  until  after  the  falling  in  of  a  reversionary  interest 
are  entitled  to  all  arrears  of  interest  from  the  expiration  of  one 
year  after  the  death  o  the  testator  (g). 

The  Stat.  28  &  24  Vict.  c.  88,  s.  18,  provides  that  "  After 
the  8l8t  day  of  December,  1860,  no  suit  or  other  proceeding 
shall  be  brought  to  recover  the  personal  estate,  or  any  share 
of  the  personal  estate  of  any  person  dying  intestate,  possessed 


(0  Smith  tJ.  HiU,  (1878)  9  C.  D. 
143;  Mellersh  v.  Brown,  (1890)  45 
G.  D.  226,  229,  and  see  Re  Haseldine*8 
Trusts,  [1907]  1  Ch.  686. 

(*)  Be  Stndey,  [1906]  1  Ch.  67. 

(0  Be  Lloyd,  [1903]  1  Ch.  385. 

(m)  Be  Haseldine's  Trusts,  [1908] 


1  Ch.  34. 

(n)  Ante,  p.  399. 

(i;)  Be  Davis,  [1891]  8  Ch.  119. 

ip)  See  Williams  (10th  ed.)  1659! 

(g)  Be  Blachfoid,  (1884)  27  C.  D. 
676. 
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by  the  legal  personal  representative  of  such  intestate,  but 
within  twenty  years  next  after  a  present  right  to  receive  the 
same  (r)  shall  have  accrued  to  some  person  capable  of  giving 
a  discharge  for  or  release  of  the  same,  unless  in  the  meantime 
some  part  of  such  estate  or  share,  or  some  interest  in  respect 
thereof,  shall  have  been  accounted  for  or  paid,  or  some 
acknowledgment  of  the  right  thereto  shall  have  been  given  in 
writing,  signed  by  the  person  accountable  for  the  same,  or  his 
agent  to  the  person  entitled  thereto,  or  his  agent ;  and  in  such 
case  no  such  action  or  suit  shall  be  brought  but  within  twenty 
years  after  such  accounting,  payment,  or  acknowledgment,  or 
the  last  of  such  accountings,  payments,  or  acknowledgments, 
if  more  than  one  was  made  or  given." 

The  next-of-kin  have  no  present  right  to  receive  from  the  When  next- 
administrator  a  reversionary  asset  belonging  to  the  intestate  present  right 
before  it  falls  into  possession  and  is  possessed  by  him,  nor  where  revmioil^ 
he  is  compelled  to  take  proceedings  to  recover  an  outstanding  ?r  outstand- 
asset,  before  he  recovers  it  or  obtains  possession  of  it  (s). 

Legatees  are  barred  by  s.  8  of  87  <b  88  Vict.  c.  57,  after 
twelve  years,  but  persons  claiming  under  an  intestacy  are  not 
affected  by  that  Act,  and  under  the  Act  of  28  &  24  Vict.  c.  88, 
they  are  only  barred  after  twenty  years  (O*  whether  the 
intestacy  is  partial  or  entire  (u). 

(8)  As  to  Claims  founded  upon  a  Devastavit 
A  claim  founded  upon  a  devastavit  in  distributing  the  Claim  upon 

,...,  j*i.         •  /\  deTastayit. 

personal  estate  is  barred  after  six  years  (v). 

Where  the  action  must  be  framed,  and  the  plaintiff  must  Execator  or 
rely  on  a  devastavit,  and  six  years  have  elapsed,  the  Statute  of  cannot  set  up 
Limitations  applies  {x).     But  personal  representatives  cannot  b^ed  deras- 

tavit  as 

(r)  As  to  what  is  a  "  present  right  (*)  Re  Johnson,  (1886)  29  C.  D.  964,    defence  to 

to  receiye "  within  this  section  see  Me  971.                                                           ^^S^  ^^°*' 

Pvrdoe,   [1906]  1  Ch.  265,  but  it  is  (0  Williams  (10th  ed.)  1658. 

snbmitted,  having  regard  to  Homsey  («)  Willis  v.  Earl  Howe,  (1880)  43 

Local  Board  r.  Monarch  Inyestment  L.  T.  375. 

Building  Society,  (1889)  24  Q.  6.  D.  1,  (v)  Thome  v.  Kerr,  (1855)  2  E.  ft  J. 

Be  Owen,  [1894]  3  Ch.  220,  and  WaddeU  54  ;  Me  Qale,  (1888)  22  C.  D.  820. 

«.  Harshand,  [1905]  1  I.  B.  416,  this  {x)  Lacons  v.  Warmoll,  [1907]  2  K. 

case  was  wrongly  decided.  B.  350,  361. 
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set  up  wrongful  payments  by  way  of  devastavit  as  a  defence  in 
order  to  claim  the  benefit  of  the  Statute  of  Limitations.  For 
instance,  executors  having  distributed  the  personal  estate 
among  simple  contract  creditors  and  beneficiaries,  with 
knowledge  of  a  mortgage  debt  unsatisfied,  the  mortgaged 
property  subsequently  becoming  insufficient,  and  interest 
falling  into  arrear,  the  executors  are  liable  to  account  to  the 
mortgagees  for  the  personal  estate  misapplied  (y) . 

The  analogy  of  the  statute  of  21  Jac.  I.  c.  16  does  not 
apply  to  a  liability  for  a  breach  of  trust.  The  trustee  himself 
cannot  set  up  the  statute,  and  his  personal  representative  or 
heir  or  devisee  is  in  no  better  position  (z). 

The  Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  s.  8,  provides 
as  follows :  (1)  **  In  any  action  or  other  proceeding  against  a 
trustee  or  any  person  claiming  through  him,  except  where  the 
claim  is  founded  on  any  fraud  or  fraudulent  breach  of  trust  to 
which  the  trustee  was  party  or  privy,  or  is  to  recover  trust 
property,  or  the  proceeds  thereof  still  retained  by  the  trustee, 
or  previously  received  by  the  trustee  and  converted  to  his  use, 
the  following  provisions  shall  apply : — 

(a)  **  All  rights  and  privileges  conferred  by  any  Statute  of 
Limitations  shall  be  enjoyed  in  the  like  manner  and  to  the 
like  extent  as  they  would  have  been  enjoyed  in  such  action  or 
other  proceeding  if  the  trustee  or  person  claiming  through  him 
had  not  been  a  trustee  or  person  claiming  through  him. 

(6)  "  If  the  action  or  other  proceeding  is  brought  to  recover 
money  or  other  property,  and  is  one  to  which  no  existing  Statute 
of  Limitations  applies,  the  trustee  or  person  claiming  through 
him  shall  be  entitled  to  the  benefit  of  and  be  at  liberty  to 
plead  the  lapse  of  time  as  a  bar  to  such  action  or  other  pro- 
ceeding in  the  like  manner  and  to  the  like  extent  as  if  the 
claim  had  been  against  him  in  an  action  of  debt  for  money  had 
and   received,  but   so  nevertheless  that    the    statute  shall 


(y)  Re  Mareden,  (1884)  26  C.  D. 
783  ;  Us  Hyatt,  (1888)  38  C.  D.  609, 
and  see  Lacods  v.  WarmoU,  ubi  tup, 
at  p.  367,  per  Buckley,  L.J. 


(0  Brittlebank  r.  Goodman,  (1868) 
L.  R.  5  Eq.  645,  553 ;  Woodhouse  v. 
Woodhonse,  (1869)  L.  B.  8  Bq.  514. 
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run  against  a  married  woman  entitled  in  possession  for  her 
separate  use  whether  with  or  without  a  restraint  upon  antici- 
pation; but  shall  not  begin  to  run  against  any  beneficiary 
unless  and  until  the  interest  of  such  beneficiary  shall  be  an 
interest  in  possession." 

(S)  '' This  section  ....  shall  not  deprive  any  executor  or 
administrator  of  any  right  or  defence  to  which  he  is  entitled 
under  any  existing  Statute  of  Limitations." 

By  s.  1  (3)  for  the  purposes  of  this  Act  the  expression 
'* trustee"  shall  bef  deemed  to  include  an  executor  or 
administrator  (a). 

(a)  Beejfogtj  p.  581,  as  to  the  effect  of  this  Act. 
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Sect.  1. — What  is  a  Legacy, 

A  LEGACY  is  a  bequest  or  gift  of  goods  and  chattels  by  Will 
or  testament;  the  person  to  whom  it  is  given  is  styled  the 
legatee ;  and  if  the  gift  is  of  the  residue  of  an  estate  after 
payment  of  debts  and  legacies  he  is  then  styled  the  residuary 
legatee  (a). 

In  some  old  reports  and  text-books  the  terms  legacy  and 
devise  are  used  as  synonymous.  The  definitions  given  in 
Termes  de  la  Ley  (1721)  are  as  follows : — "  Legacy  (Legatum) 
is  a  term  of  the  Civil  Law,  and  it  is  that  which  we  in  our  law 
call  a  devise,  viz.,  lands  or  goods  given  unto  any  man  by  the 
Will  or  testament  of  another."  "  Devise  is,  where  a  man  in 
his  testament  gives  or  bequeaths  his  goods  or  lands  to  another 
after  his  decease." 

But  at  the  present  day,  although  words  used  by  a  testator 
may  be  construed  as  referring  to  real  estate,  yet  independently 
of  context  "legacy"  or  "legatee"  or  "residuary  legatee" 
cannot  be  understood  as  applying  to  anything  but  personal 
estate  (&). 

Words  of  remission  or  forgiveness  of  a  debt  amount  to  a 
specific  legacy  which  is  subject  to  payment  of  duty  as  such  (c), 
and  to  the  usual  rules  of  administration  which  affect  all 
legacies  (d). 

A  direction  in  a  Will  authorising  a  professional  man  to 
charge  for  services  for  which  otherwise  he  would  have  no  right 


(a)  Tomlins'  Law  Dictionary  (4th 
ed.)  (1835)  "  Legacy." 

(d)  Windos  v.  Windus,  (1856)  6 
De  G.  M.  A;  G.  549. 


(p)  Att.-Gen.  t?.   Holbrook,  (1829) 
12  Price,  407. 
(<r)  Ba  Wedmore,  [1907]  2  Ch.  277. 
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to  charge  operates  by  way  of  bounty  or  legacy  (e),  and  it  would 
seem  liable  to  legacy  duty  (/). 

But  a  direction  for  payment  of  duty  chargeable  upon  any  Direction  for 
legacy,  so  that  the  legacy  shall  be  free  of  duty,  notwithstand-  Suty^OT  a^ 
ing  the  same  may  be  deemed  a  legacy  is  not  chargeable  with  legacy, 
duty  as  a  legacy  (g). 

There  may  be  a  valid  trust  legacy,  or  direction  to  executors  Trust  legacies 
to  apply  a  sum  of  money  for  a  particular  purpose  without  forperwnB. 
there  being  any  person  capable,  as  against  the  executor,  of 
enforcing  it;  as,  for  instance,  a  legacy  to  be  applied  in 
erecting  a  monument  to  the  memory  of  the  testator  on  con- 
secrated or  unconsecrated  ground,  or  for  the  repair  of  such  a 
monument ;  or  as  a  provision  for  the  testator's  horses  and 
dogs.  Such  a  legacy  is  not  a  charity,  and  provided  it  is  to 
come  to  an  end  within  the  limits  fixed  by  the  rule  against 
perpetuities,  it  is  perfectly  valid  {h). 

In  the  absence  of  any  other  direction  contained  in  the  Legacies  pay- 
Will,  pecuniary  legacies  are  payable  solely  out  of  the  personal  personal 
estate.      Where    a    testator    bequeaths    legacies    and    then  direct^to^ 
bequeaths  the  residue  of  his  real  and  personal  estate,  the  ^^^^l^^JJ^j 
legacies  are  charged  upon  the  real  estate  or  its  proceeds  ;   but  thai  pro  rata. 
they  are  primarily  payable  out  of  the  personalty.   Where,  how- 
ever, there  is  a  direction  to  pay  legacies  out  of  a  mixed  fund — as 
where  real  and  personal  estate  is  given  upon  trust  for  sale, 
and  the  legacies  are  directed  to  be  paid  out  of  the  proceeds,  or 
without  a  direction  for  an  absolute  conversion,  an  intention  is 
shown  of    creating  a  mixed  fimd  for  their  payment — the 
legacies  are  payable  pro  rata  out  of  the  real  and  personal 
estate  in  the  event  of  the  ultimate  residue  being  undisposed 
of  (t). 

(e)  Re  White,   [1898]    1   Ch.  297  ;  Williams  (10th  ed.)  1770. 

[1898]  2  Ch.  217.  (A)  Be  Dean,  (1889)  41  C  D.  5,52, 

(/)  Cf.  Re  Thorley,  [1891]  2  Ch.  557. 

613,  and  see  per  Kekewich,  J.,  in  Re  (i)  Allan  r.  Gott,  (1872)  L.  R.  7  Ch. 

White,  «W*a/?.,  atp.  299.  439;   Re  Boards,  [1896]  1  Ch.  499; 

(g)  36  Geo.  III.  c.  52,  s.  21.    As  to  Re    Spencer    Cooper,    [1908]    1    Ch. 

what  shall  be  deemed  a  legacy  within  130. 
the  intent  of  the  Act,  see  s.  7,  and 
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8eot.  2. — Distinction  between  General,  Specific,  Demonstrative, 

and  Pecuniary  Legacies, 

aeneral  A  legacy  is  **  general"  when  it  is  so  given  as  not  to  amount 

to  a  bequest  of  a  particular  thing  or  money  of  the  testator. 

Specific  distinguished  from  all  others  of  the  same  kind.    A  legacy  is 

legacy.  u  ^^^\^q  »»  when  it  is  a  bequest  of  a  specified  part  of  the 

testator's  personal  estate  which  is  so  distinguished.  Thus, 
for  example,  ''I  give  a  diamond  ring"  is  a  general  legacy 
which  may  be  fulfilled  by  the  delivery  of  any  ring  of  that 
kind ;  while  ''  I  give  the  diamond  ring  presented  to  me  by 
A."  is  a  specific  legacy,  which  can  only  be  satisfied  by  the 
delivery  of  the  identical  subjected;).  A  specific  bequest  was 
defined  by  Jessel,  M.B.,  in  BothanUey  v.  Sherson  (l),  as  being 
part  of  the  testator's  property  itself  and  a  part  as  distinguished 
from  the  whole  of  the  residue.  A  bequest  of  all  the  testator's 
goods  and  chattels  in  a  particular  place  or  country,  he  having 
property  elsewhere,  is  specific  (m).  So  it  has  been  held  that 
a  testator  may,  as  between  the  beneficiaries  claiming  under 
his  Will,  specifically  devise  his  share  in  freeholds  which  form 
part  of  partnership  assets  by  giving  it  in  a  different  direction 
to  his  general  share  in  the  business,  and  in  giving  effect  to  the 
testator's  intention,  the  business  being  solvent,  the  liability  to 
contribute  to  the  partnership  debts  will  be  thrown  on  the 
testator's  general  share  so  as  to  free  the  specific  legacy  (n). 

KfEect  of  8. 24  Sect.  24  of  the  Wills  Act  in  effect  provides  that  descrip- 
tions of  real  or  personal  property  the  subject  of  gift,  pritnti  facie 
refer  to  and  comprise  the  property  answering  to  the  descrip- 
tion at  the  death  of  the  testator.  The  application  of  this 
principle  of  construction  to  specific  bequests  is  often  attended 
with  considerable  difficulty.  If,  however,  according  to  the 
true  construction  of  the  Will,  the  subject-matter  of  the  bequest 
is  not  a  specific  sum,  security,  or  investment,  but  is  described 
in  such  a  manner  as  to  be  generic — that  is,  to  provide  a 
genus,  or  class  of  objects — it  may  from  its  very  nature  be 

(*)  WiUiams  (10th  ed.)  911,  912.  O/i)  See  WiUiams  (10th  ed.)  92. 

(0  (1875)  L.  R.  20  Eq.  304.  («)  Us  Holland,  [1907]  2  Ch.  88. 
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susceptible  of  increase  or  dimination  during  the  testator's 
life;  for  instance,  a  bequest  by  a  testator  of  his  Midland 
Railway  stock  or  of  his  shares  in  any  particular  company  (o). 
In  such  cases  the  Wills  Act  requires  something  more  on  the 
face  of  the  Will  for  the  purpose  of  indicating  a  contrary 
intention  than  the  mere  circumstance  that  the  subject  of 
the  bequest  is  designated  by  the  pronoun  "  my  "  (p). 

Specific  legacies  are  considered  as  separated  from  the  Accretions  to 
general  estate  and  appropriated  at  the  time  of  the  testator's  legacy? 
death ;  consequently  from  that  period,  whatever  produce 
accrues  upon  them  belongs  to  the  legatee.  Therefore,  where 
there  is  a  specific  legacy  of  stock,  the  dividends  belong  to  the 
legatee  from  the  death  of  the  testator  (g).  So,  also,  bonuses 
which  accrue  after  the  death  of  the  testator  (r). 

When  a  specific  legacy  is  given  on  the  happening  of  a  Distinction 
contingency  the  interest  upon  it,  and  any  accretions  to  it  tirfgeSTaiS* 
before  the  happening  of  the  contingency,  fall  into  the  residue  7^^  specific 
of  the  testator's  estate,  or  go  to  the  residuary  legatee,  or  next-  accretions. 
of-kin,  as  the  case  may  be.      But  when  a  specific  legacy  is 
vested  at  once  in  the  legatee,  and  the  enjoyment  only  is  post- 
poned, until  the  happening   of  the  contingency  the  interim 
interest  and  accretions  go  to  the  legatee  (s). 

It  is  the  duty  of  executors,  as  far  as  possible,  to  preserve  Duty  of 
articles  specifically  bequeathed,  according  to  the  testator's  ^^^^^ 
wish  :  and  unless  compelled  they  ought  not  to  apply  them  to  ^^P^^^^ 
the  payment  of  debts  (t). 

It  is  also  the  duty  of  executors  to  get  in  all  the  testator's  Cost  of 
estate,  whether  specifically  bequeathed  or  otherwise ;  and  the  ^jfi""^ 
expenses  incurred  in  doing  so  must  be  paid  out  of  the  general  i^^^ies. 
estate,  as  part  of  the  expenses  of  the  administration  (u). 

If  personal  chattels  are  bequeathed  to  A.  for  life,  remainder  chattels 

given  in 
00  See  i?^   Slater,    [1906]    2   Ch.  (r)  See  Maclaren  r.  Stainton.  (1859)    succession. 

480,  484  ;  [1907]  1  Ch.  665,  670.  27  Beav.  460,  462. 
(/;)  Per  Wood,  V.-C.  in  Goodlad  r.  (*)  Guthrie  r.  Walrond,  (1833)  22 

Burnett,  (1854)   1  K.  &  J.  341,  347.  C.  D.  673,  578. 

For  cases  where  the  larger  or  narrower  (f)  Clarke  r,  Ormond,  (1821)  Jacob, 

interpretation  prevailed,  see  Williams  108. 

(10th  ed.)  1178,  n.  (/).  («)  Perry  v.  Medderscroft,  (1841)  4 

iq)  Williams  (10th  ed.)  1162.  Beav.  197.  204. 
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Of  things  qua 
ipso  utii  eon- 
sum^ntur. 

Specific 
legacies  not 
liable  to  abate 
with  general 
legacies. 

On  ademption 
legatee  not 
entitled  to 
compensa- 
tion. 

Demonstra- 
tive legacy, 
nature  of. 


When  pecu- 
niary legacy 
may  be 
specific. 


to  B.,  A.  will  be  entitled  to  the  possession  of  the  goods,  upon 
signing  and  delivering  to  the  executor  an  inventory  of  them 
admitting  their  receipt,  expressing  that  he  is  entitled  to  them 
for  life,  and  that  afterwards  they  belong  to  the  person  in 
remainder.  Security  is  not  now  required,  unless  a  case  of 
danger  is  shown  (x), 

A  gift  for  life  of  things  qiue  ipso  usu  comumuntur,  as  corn 
and  wine,  if  specific,  is  an  absolute  gift  of  the  property  (y). 

On  a  deficiency  of  assets,  a  specific  legacy  is  not  liable  to 
abate  with  general' legacies ;  on  the  other  hand,  if  the  specific 
legacy  fail  by  ademption  or  inadequacy  of  its  subject,  the 
legatee  is  not  entitled  to  any  recompense  out  of  the  general 
personal  estate  (z), 

A  legacy  of  quantity  is  ordinarily  a  general  legacy :  but 
there  may  be  legacies  of  quantity  in  the  nature  of  specific 
legacies,  as  of  so  much  money,  with  reference  to  a  particular 
fund  for  payment.  This  kind  of  legacy  is  called  a  demonstra- 
tive legacy.  It  is  so  far  general  that  if  the  fund  fail,  the 
legatee  will  not  be  deprived  of  his  legacy,  but  will  be  permitted 
to  receive  it  out  of  the  general  personal  estate ;  yet  it  is  so 
far  specific  that  quoad  the  fund  it  will  not  be  liable  to  abate 
wifch  general  legacies  upon  a  deficiency  of  assets  (a). 

Under  some  circumstances  even  pecuniary  legacies  may 
be  specific,  as  of  a  certain  sum  of  money  in  a  certain  bag  or 
chest;  or  in  the  hands  of  A. ;  or  of  d£200,  the  balance  due  to 
the  testator  from  his  partner  on  the  last  settlement  between 
them,  if  the  testator  did  not  draw  such  money  out  of  the  trade 
before  he  died  (6). 

Where  sums  of  money  are  bequeathed  by  a  testator  who 
has  property  in  England  and  elsewhere,  to  persons  resident 
in  each  place,  with  a  direction  that  they  shall  be  paid  out  of 
the  assets  in  the  respective  countries,  such  a  direction  will 
not  constitute  the  legacies  specific  (c). 


(a?)  WiUiams  (10th  ed.)  1127,  and 
see  Condnitt  r.  Soane,  (1844)  1  Ooll. 
285. 

(y)  Williams  (10th  ed.)  1127. 

(0  Ibid,,  912. 


(a)  Ibid,,  913. 

(h)  Ibid.,  914,  and  see  iS^ Grainger^ 
[1900]  2  Ch.  766. 
(0  WilUams  (10th  ed.)  914. 
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So  a  debt  due  to  the  testator  may  be  specifically  bequeathed, 
but  where  a  legacy  is  bequeathed  out  of  a  debt  it  will  be  a 
demonstrative  legacy  (d). 

Again,  where  a  legacy  of  money  is  given  out  of  a  particular 
stock,  of  which  the  testator  was  possessed  at  the  date  of  the 
Will,  without  anything  expressive  of  the  testator's  intention, 
as  where  the  bequest  is  of  *'  £1,000  out  of  my  reduced  bank 
annuities  three  per  cents.,"  the  legacy  will  not  be  specific  but  a 
demonstrative  legacy.  But  if  the  legacy  given  had  been  "  of 
my  stock,'*  or  "  in  my  stock,"  or  "  part  of  my  stock,"  it  would 
have  been  a  specific  gift  of  an  aliquot  part  of  the  stock  (e).  So 
a  legacy  of  "  ;£800  invested  in  Consols "  is  prima  facie 
specific  ij). 

There  may  be  a  specific  bequest  of  stock,  of  which  a  testator  Specific  thing 
is  not  possessed  at  the  making  of  his  Will  but  of  which  he  ^t d^x^ot^ 
may  be  possessed  at  his  death  (g).    The  Wills  Act  brings  down  ^^^^• 
the  specific  bequest  to  the  date  of  the  testator's  death  (A). 

Every  devise  of  land  is  specific ;  and  a  residuary  devise  Every  devise 
remains  specific  notwithstanding  s.  24  of  the  Wills  Act,  which  specific, 
makes  the  Will  speak  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator  (t). 

General  legacies  do  not   become   specific   because    they  Qenerai 

leiEttcies 

are  charged   upon,  or  payable  out  of,  the  proceeds  of  real  charged  upon 
estate  {k).    But  a  testator  in  directing  payment  to  persons  of  out^of  pw^ 
sums  out  of  the  proceeds  of  real  estate  may  show  an  intention  cf®<^  ^  ^^ 
that  these  persons  should  take  as  specific  legatees  an  aliquot 
part  of  such  proceeds  (2).     So  if  a  testator  simply  charges  his 
real    estate    with    a   sum   of  money,   and   then   bequeaths 
the  money  so  charged,  the  real  estate  alone  is  liable  to  the 
payment  (m). 


(<0  WiUiams  (10th  ed.)  921  ;  Camp-  (i)  Hensman  r.  Fryer,  (1867)  L.  R. 

bell  V.  Graham,  (1830)  1  R.  A;  M.  453.  3  Ch.  420  ;  Lancefield    v.    Iggalden, 

(e)  WiUiams  (10th  ed.)  918  ;  Kirby  (1874)  L.  R.  10  Ch.  136. 

V,  Potter,  (1799)  4  Ves.  748,  760.  (It)  Williams  (10th  ed.)  922. 

(/)  lie  Pratt,  [1894]  1  Ch.  491.  (V)  Page  v.  LeapingweU,  (1812)  18 

(f)  WiUiams  (10th  ed.)  919.  Ves.  463,  and  see^w*^,  p.  512. 

(K)  Bothamley  v.   Sherson,    (1875)  (m)  Dickin  r.    Edwards,  (1844)  4 

L.  R.  20  Eq.  304.  Hare,  273,  276. 
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Specific 
interest  in 
real  or  per- 
sonal estate 
not  affected 
by  a  general 
charge  there- 
on of  legacies. 


Effect  on 
general  resi- 
daary  clause 
bj  exception 
of  specific 
parts  or 
enumeration 
of  some  par- 
ticulars. 


Where  there 
is  no  internal 
eyidence  of 
intention. 

Same  specific 
thing  given 
twice. 


Two  legacies 
of  quantity 
of  equal 
amount  in 
same  instru- 
ment. 

Two  legacies 
of  quantity 
of  unequal 
amount  in 
same  instru- 
ment. 


If  a  specific  interest  is  given  in  a  real  or  personal  estate, 
it  will  not  be  affected  by  a  general  charge  of  legacies ;  for 
where  there  is  a  specific  legacy  or  devise,  the  presumption  is 
that  it  is  the  intention  of  the  testator  that  the  legatee  or 
devisee  shall  have  it  in  its  integrity  and  a  general  charge, 
which  in  terms  may  comprehend  the  specific  bequest  or  devise, 
is  not  sufficient  of  itself  to  show  an  intention  to  take  it  away  (n). 

The  fact  that  a  specific  legacy  is  given,  or  a  specific  part  of 
the  personalty  excepted,  out  of  a  general  residue,  does  not 
make  a  gift  of  that  general  residue  specific  (o)« 

Nor  is  a  general  residuary  clause  the  less  general  because 
it  contains  an  enumeration  of  some  of  the  particulars  of  which 
it  may  consist  (p). 

Sect.  8. — Of  Cumulative  Legacies, 

Whether  or  not  a  second  legacy  to  a  legatee  is  to  be  regarded 
as  a  mere  repetition  of  the  first  bequest  or  as  an  additional 
and  cumulative  benefit  seems  to  be  governed  by  the  following 
rules  of  construction  (g) ; — 

1st.  Where  there  is  no  internal  evidence  of  intention,  the 
following  propositions  of  law  appear  to  be  established : — 

I.  If  the  same  specific  thing  is  bequeathed  twice  to  the 
same  legatee  in  the  same  Will,  or  in  the  Will  and  again  in  a 
codicil,  in  that  case  he  can  claim  the  benefit  only  of  one  legacy, 
because  it  could  be  given  no  more  than  once. 

II.  Where  two  legacies  of  quantity  of  equal  amount  are 
bequeathed  to  the  same  legatee  in  one  and  the  same  instru- 
ment, there  also  the  second  bequest  is  considered  a  mere 
repetition,  and  he  shall  be  entitled  to  one  legacy  only  (r). 

III.  Where  two  legacies  of  quantity  of  unequal  amount  are 
given  to  the  same  person  in  the  same  instrument,  the  one  is 


(«)  Conron  r.  Conron,  (1858)  7 
H.  L.  C.  168. 

00  Be  Ovey,  (1882)  20  C.  D.  676  ; 
S.  C.iruh  nam,  Robertson  r.  Broadbent, 
(1883)8App.  Cas.  812. 

(;;)  WiUiams  (10th  ed.)  925,  and 
see  Theobald  on  Wilis  (7th  ed.)  226  as 
to  when,  after  enumerating  particulars, 


general  words  may  be  restricted  to 
things  eju^dein  generi*, 

(q)  Williams  (10th  ed.)  1035  et  seq, ; 
Hooley  r.  Hatton,  (1773)  1  Bro.  C.  C. 
390,  n.,  referred  to  in  Wilson  v. 
O'Leary,  (1871)  L.  R.  12  Eq.  525.  631. 

(r)  See  also  Hubbard  r.  Alexander, 
(1876)  3  C.  D.  738. 
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not  merged  in  the  other,  but  the  latter  shall  be  regarded  as 
cumulative,  and  the  legatee  is  entitled  to  both  {$). 

IV.  Lastly,  where  two  legacies  are  given  simpliciter  to  the  Two  legacies 
same  legatee  by  different  instruments,  in  that  case,  also,  the  different 
presumption    is,  that  the  latter  is  cumulative,  whether  its  i^trumente. 
amount  be  equal  or  unequal  to  the  former  (t). 

2ndly.  Where  there  is  internal  evidence  of  the  intention  of  Where  there 

is  internal 
the  testator.  evidence  of 

In  these  cases  it  becomes  a  question  of  construction.  A  *"  °  *^°' 
codicil  is  professedly  an  addition  to  the  Will  (u) ,  but  a  codicil 
may  be  a  mere  copy  of  another  and  intended  as  a  substitu- 
tion (a;).  Where  there  are  two  intruments,  and  the  testator 
calls  both  his  last  Will,  and  they  are  both  admitted  to  probate, 
still  the  general  scope  of  both  must  be  looked  at  to  see  if 
substitution  is  intended  (y). 

If  in  two  instruments  the  legacies  are  not  given  simpliciter,  Two  legacies 
but  the  motive  of  the  gift  is  expressed,  and  in  both  the  instru-  instruments 
ments  the  same  motive  is  expressed,  and  the  same  sum  is  ^^^^^^  ^j^h 
given,  the  Court  considers  the  two  coincidences  as  raising  a  same  motive 

expressed. 

presumption  that  the  testator  did  not,  by  the  second  instru- 
ment, mean  a  second  gift,  but  meant  only  a  repetition  of  the 
former  gift.  The  Court  raises  this  presumption  only  where 
the  double  coincidence  occurs  of  the  same  motive  and  the 
same  sum  in  both  instruments.    It  will  not  raise  it  if  in  either  Two  legacies 

i  i     xi  !_  M'  t'rc  *  1     indifferent   • 

mstrument   there    be    no    motive,  or  a  different  expressed,  instrnment 
although  the  sums  be  the  same ;  nor  will  it  raise  it  if  the  ^Loont^with 
same  motive  be  expressed  in  both  instruments,  and  the  sums  same  motive 
be  different  {2). 

Where  Courts  of  Equity  raise  a  presumption  against  the  Evidence 
apparent  intention  of  a  testamentary  instrument,  they  wUl  J^^fi^i^^^^ 
receive  evidence  to  repel  that  presumption,  so  that  where  |,"^?{*^.*. 

(*)  See  also  Curry  r.  Pile,  (1787)  2  [1895]  P.  186. 

Bro.  C.  C.  226.  (y)  Tuckey  r.  Henderson,  (1863)  33 

(f)  See    also    Wilson   v.    O'Learj,  Beav.  174 ;  In  the  Estate  of  Bryan, 

(1872)  L.  R.  7  Ch.  448,  454.  [1907]  P.  125,  128. 

(tt)  Cresswell   r,  Cresswell,  (1868)  (z)  Hurst  r.  Beach,  (1819)  5  Madd. 

L.  R.  6  £q.  69.  351,  358. 

(«)  Chichester       v.      Qnatrefages, 
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the  Court  raises  the  presumption  against  the  intention  of  a 
double  gift,  by  reason  that  the  sums  and  the  motive  are  the 
same  in  both  instruments,  it  will  receive  evidence  that  the 
testator  actually  intended  the  double  gift  he  has  expressed  (a). 


Legacy  giyen 
in  subetitu- 
tion  subject 
to  same 
incidents, 

also  added 
legacies. 


Bestriction  on 
the  rule. 


Sect.  4. — Of  Substituted  and  Added  Legacies. 

As  a  general  rule  where  one  legacy  is  given  as  a  mere 
substitution  for  another,  the  substituted  gift  is  subject  to  the 
incidents  of  the  original  one,  although  it  is  not  so  expressed 
in  the  testamentary  instrument  {b). 

So  added  legacies  shall,  generally  speaking,  be  subject  to 
the  same  conditions  and  incidents  as  those  to  which  they  are 
added  (c). 

But  although  this  is  the  general  rule,  the  Courts  do  not 
follow  it  where  its  effect  would  be  to  introduce  such  limita- 
tions as  would  convert  a  gift  in  its  terms  absolute  into  one  of 
a  life  estate  only,  and  speaking  generally,  it  would  seem  there 
is  no  substantial  authority  for  applying  the  rule  to  any  case 
but  the  simple  one  where  the  alteration  is  intended  to  apply 
to  the  amount  of  the  legacy  only  (d). 

With  regard  to  added  legacies,  if  the  testator  directs  that 
the  legacies  in  the  body  of  his  Will  shall  be  free  of  legacy  duty, 
and  at  a  later  date  adds  a  codicil  giving  pecuniary  legacies 
simpliciteTf  without  any  provision  as  to  payment  of  legacy 
duty,  there  would  seem  to  be  no  presumption  that  if  one  of 
the  legatees  under  the  codicil  happens  to  be  a  legatee  under 
the  Will  his  legacy  under  the  codicil  is  to  be  paid  free  of  legacy 
duty  while  the  others  are  not  {e). 


(a)  Harst  v.  Beach,  (1819)  5  Madd. 
351,  358. 

(*)  Williams  (10th  ed.)  1040;  and 
see  Re  Boddington,  (1884)  25  C.  D. 
^85,  689,  per  Ld.  Selborne. 

Co)  Williams  (10th  ed.)  1041. 


(d)  i2<$  Boden,  [1907]  1  Ch.l32,149i 
per  Fletcher  Monlton,  L.  J. ;  iZ^  Joseph, 
[1908]  W.  N.  159,  C.  A.,  reversing  (1908) 
1  Ch.  599. 

(fl)  Ihid. 


CHAPTER  XXXin. 

OF  THE   FAILURE   OF   DEVISES   AND   BEQUESTS. 

Sect.  1. — Of  Lapse. 


Unless  the  legatee  survives  the  testator  the  legacy  giyen  Legatee 

must  sui 
testator. 


to  him  is  extinguished  (a).  """«*  ^'^'^^^^ 


If  a  person  has  not  been  heard  of  for  seven  years  there  is 
a  presumption  of  law  that  he  is  dead ;  but  at  what  time  within 
that  period  he  died  is  not  a  matter  of  presumption,  but  of  evi- 
dence, and  the  onus  is  on  the  person  who  claims  a  right  to  the 
establishment  of  which  that  fact  is  essential  (6). 

The  cases  of  Williamson  v.  Naylor  (c),  Philips  v.  Philips  (d),  Except  where 
and  In  re  Sowerby's  Ti^ustie),  have  established  the  rule  that,  tend^^^dis- 
if  the  Court  finds,  upon  the  construction  of  the  Will,  that  the  c*>argeof  a 

^  ,  '  moral  obliga- 

testator  clearly  intended  not  to  give  a  mere  bounty  to  the  tion  aad  not 
legatee,  but  to  discharge  what  he  regarded  as  a  moral  obliga-  ™^^^  °^^  ^' 
tion,  whether  it  were  legally  binding  or  not,  and  if  that 
obligation  still  exists  at  the  testator's  death,  there  is  no 
necessary  failure  of  the  testator's  object  merely  because  the 
legatee  dies  in  his  lifetime ;  and  therefore  death  in  such  a  case 
does  not  cause  a  lapse  (/). 

Although  the  addition  to  the  name  of  the  legatee  of  the  Addition  of 
words  ^'and  his  executors,  administrators  and  assigns"  will  executors, 
not  prevent  a  lapse  should  the  legatee  die  in  the  lifetime  of  ^r™*^*^' 
the  testator,  such  words  being  considered  words  of  limitation  assigns"  does 

,  not  prevent 

only  {g)y  yet  where  there  is  a  bequest  to  A.  ^'  or  his  personal  lapse,  but  the 
representatives,"  or  to  A.  "  or  his  heirs,"  the  word  "  or "  ^^y  j^piy 

substitution. 

(fl)  Williams  (10th  ed.)  965.  (e)  (1838)  3  Y.  &  ColL  Ex.  208. 

(J)  Re  Phen6's  Trusts,  (1869)  L.  B.  (d)  (1844)  3  Hare,  281. 

6  Ch.  139,  162  ;  Re  Rhodes,  (1887)  36  («)  (1866)  2  E.  &  J.  630. 

C.   D.  686;  Re  Benjamin,   [1902]  1  (/)  Stevens  v.  King,  [1904]  2  Ch. 

Ch.  723 ;  Ra  Aldersey,  [1905]  2  Ch.  30. 
181 ;  and  see  antey  p.  71.  (^)  See  patt^  p.  550. 
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generally  speaking,  implies  a  substitution  so  as  to  prevent 
a  lapse  (/i). 
Sabstitution-  The  law  was  settled  in  the  case  of  Chnstopherson  v.  Naylor{i) 

issue,  foUow-  that  where  there  is  a  gift  to  a  class  and  then  a  substitutionary 
Sft*to^  gift  to  issue  of  the  share  of  any  one  of  the  class  who  should 
effectual  par-  die  in  the  lifetime  of  the  testator,  no  one  can  take  under  the 
living  at  date  Substitutionary  gift  who  is  not  able  to  predicate  that  his 
of  Will.  parent  might  have  been  one  of  the  original  class,  and,  conse- 

quently, if  the  parent  was  dead  at  the  date  of  the  Will,  and 
therefore  by  no  possibility  could  have  taken  as  one  of  the 
origiDal  class,  his  issue  are  not  able  to  take  under  the  sub- 
stitutionary gift  (&). 

Where,  however,  there  is  an  original  substantive  gift  to 
two  classes  of  legatees,  first,  to  the  children  of  a  legatee  for 
life,  living  at  the  time  of  his  decease ;  and,  secondly,  to  the 
issue  of  such  of  them  as  shall  be  then  dead  leaving  issue,  the 
issue  of  a  child  who  was  dead  at  the  date  of  the  Will  may  be 
entitled  to  a  share  (Z). 

A  gift  is  never  to  be  construed  as  contingent  unless  the 

context  requires  it:  consequently,  where  there  is  a  gift  to 

unless  context  children  as  should  be  living  at  the  death  of  a  tenant  for  life, 

requires  it.  . 

but  if  any  should  then  be  dead  leaving  issue  such  issue  should 
be  entitled  to  their  parent's  share,  the  fact  that  the  gift  to  the 
parent  was  contingent  does  not  affect  the  gift  of  the  issue, 
which  is  an  independent  gift,  and  issue  of  a  child  dying  before 
the  tenant  for  life  would  take  a  vested  interest,  although  such 
issue  should  die  before  the  tenant  for  life  (m). 

The  rule  as  to  lapse  in  the  event  of  the  legatee  dying  in 
the  lifetime  of  the  testator  is  equally  applicable  to  an  appoint- 
ment under  a  testamentary  power  {n). 


Seeus,  where 
there  is  an 
original  sub- 
stantive gift 
to  the  two 
classes  of 
legatees. 


Gift  not  to  be 

construed 

contingent 


Rule  as  to 
lapse  applies 
to  appoint- 
ment under 
testamentary 
power. 


(h)  Williams  (10th  ed.)  959,  and  see 
ante^  p.  245. 

(0  (1816)  1  Mer.  320. 

(A)  Per  Kay,  J.,  in  Re  Webster's 
Estate,  (1883)  23  C.  D.  787,  and  see 
lie  Wood,  [1894]  3  Ch.  381,  387  ;  Re 
Gorringe,  [1906]  1  Ch.  319;  [1906]  2 
Ch.  341  ;  [1907]  A.  C.  226  ;  Re  Cope, 
[1908]  2  Ch.  1. 


(0  Williams  (10th  ed.)  960,  referring 
to  Tytherleigh  r.  Harbin,  (1836)  6 
Sim.  329  and  other  cases. 

(ffi)  Martin  v.  Holgate,  (1866)  L.  R. 
1  H.  L.  175  ;  Re  WooUey,  [1903]  2 
Ch.  206. 

(«)  Oke  r.  Heath,  (1748)  1  Ves.  Sen 
136. 
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Where  a  legacy  is  given  to  two  persons  as  joint  tenants,  No  lapse  in 
and  one  of  the  legatees  dies  in  the  lifetime  of  the  testator,  the  tenanu?*^*"' 
entire  legacy  goes  to  the  survivor,  and  consequently  there  is 
no  lapse. 

Moreover,  there  is  no  lapse  by  the  death  of  a  legatee  in  the  Effect  of 
lifetime  of  the  testator  where  the  Will  contains  an  express  overtosur- 
limitation  over  to  survivors  (o).    Whether  accruing  as  well  as  ^*^^™- 
original  shares  pass   under  a  survivorship  clause  in  a  Will 
depends  on  whether  the  testator  intended  the  disposition  as  of 
an  aggregate  fund  or  of  separate  legacies  (p). 

If  the  legatees  take  as  tenants  in  common,  and  one  of  the  Lapse  in  case 
legatees  dies  in  the  lifetime  of  the  testator,  his  share  will  lapse  common, 
unless  the  legacy  is  given  to  them  as  a  class  gift,  in  which  case  ^f^  *  ^^**^ 
those  of  the  described  class  who  survive  the  testator  take  the 
whole  iq). 

Pnvid  facie,  a  class  gift  is  a  gift  to  a  class  consisting  of  What  con- 
persons  who  are  included  and  comprehended  under  some  class  gift. 
general  description  and  bear  a  certain  relation  to  the  testator. 
But  it  may  be  none  the  less  a  class  because  some  of  the 
individuals  of  the  class  are  named.  For  example,  if  a  gift  is 
made  to  all  my  nephews  and  nieces  including  A.,  or  to  G.  and 
all  other  my  nephews  and  nieces,  or  to  four  named  daughters 
of  the  testator  and  all  his  afterborn  daughters,  or  to  the 
testator's  niece  A.  and  the  child  or  children  of  his  sister  £. 
who  should  attain  the  age  of  twenty-one  years  equally  to  be 
divided  among  them  as  tenants  in  common,  in  all  these  cases 
there  would  be  a  class  gift  (r). 

There  may  also  be  a  composite  class,  such  as,  for  instance,  Composite 

class 

children  of  A.  and  children  of  B.    On  the  other  hand,  a  gift  to 
A.  and  all  the  children  of  B.  is  pnmd  facie  not  a  class  gift  («). 

Another  principle  is  that  all  the  interests  of  members  of  Ail  interests 
the  class  must  vest  in  interest  at  the  same  time.    For  instance,  game  time. 

(o)  Mackinnon  r.  Peach,  (1838)  2  King  r.  Frost,  (1890)  15  App.  Cas.  548  ; 

Kean,  555  ;  WiUiams  (lOth  ed.)  966.  Inderwick  i\  Tatchell, [1901]2 Ch.  738. 

(jf)  Worlidge  v,  Churchill,  (1792)  3  (^)  See  Williams  (10th  ed.)  963. 

Bro.  C.C.  465;  Williams  (10th  ed.)  966.  (r)  Kingsbury    r.    Walter,    [1901] 

As  to  the  meaning  of,  "surviyor,"  see  A.  C.  187,  192. 

i2e  Bowman,  (1889)  41  C.  D.  525,  531  ;  (t)  Ibid. 

E.  E   £ 
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if  there  is  a  gift  to  A.  for  life  and  afterwards  to  B.  and  the 
children  of  C,  the  class  must  vest  in  interest  at  the  death  of 
the  testator,  although  it  is  capable  of  enlargement  by  the  birth 
of  subsequent  children  of  G.  during  the  lifetime  of  the  tenant 
for  life. 

On  the  other  hand,  a  gift  to  A.  for  life  and  at  his  death  to 

be  equally  divided  between  his  surviving  children  and  the 

testator's  niece  Bosamund,  is  not  a  class  gift  since  only  those 

children  who  survived  the  tenant  for  life  would  have  taken, 

whereas  Bosamund's  interest  would  have  become  vested  at  the 

testator's  death.    But  if  the  gift  were  to  A.  for  life  and  at  his 

death  the  property  to  be  equally  divided  amongst  his  children 

and  the  testator's  niece  Bosamund,  or  such  of  them  as  shall 

survive  the  tenant  for  life,  making  them  all  vested  interests  at 

the  same  time,  it  would  be  a  class  gift  (0- 

Effect  of  rule         If  a  fund  is  given  in  trust  for  a  class,  some  of  the  members 

petuities  in      of  which  may  by  possibility  attain  vested  interests  in  it  after 

c  ass  gifts.       ^j^^  period  limited  by  the  rule  against  perpetuities,  the  gift  is 

void  not  only  as  regards  them,  but  also  as  regards  all  the 
•  members  of  the  class.  The  principle  is  that  you  cannot 
ascertain  the  share  of  any  member  of  the  class  without  taking 
into  account  the  members  born  after  the  expiration  of  the  legal 
period ;  the  rights  of  all  the  members  of  the  class  would  be 
affected  by  the  consideration  whether  or  not  some  of  them 
were  born  within  the  legal  period.  But  this  reasoning  does 
not  apply  where  the  question  is  not  as  to  the  amount  of  the 
share  or  the  period  when  the  class  is  to  be  ascertained,  but 
only  as  to  a  mere  restriction  which  is  to  apply  to  each  share  as 
and  when  it  comes  into  existence  (u). 

For  instance,  it  has  been  held  that  a  proviso  for  settlement 
of  shares  must  be  construed  as  applicable  to  each  share 
separately,  and  that  although  it  would  have  been  void  for 
remoteness  in  the  case  of  daughters  born  after  the  death  of 
the  testator,  it  was  valid  in  the  case  of  a  daughter  born  in  his 
lifetime,  and  that  she  was  entitled  to  a  life  interest  in  the 

(0  Kingsbury  r.  Walter,  ubi.  tuj?,,         («)  i?0  Game.  [1907]  1  Cb,  276, 280. 
At  p.  191. 
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fund  (x) ;  and  a  provision  that  the  daughter  shoald  take  without 
power  of  anticipation  is  also  valid  (y). 

Where  there  is  a  gift  of  a  share  of  residue  to  a  legatee  with  Preyention  of 

IftDSfi  bv 

a  direction  that  the  slmre  shall  be  retained  by  the  trustees  direction  to 
and  held  upon  specified  trusts,  and  the  legatee  predeceases  the  ^n^^g^eii 
testator,  the  question  may  arise  whether  by  the  expression  trusts. 
**  the  share  "  was  meant  an  aliquot  part  of  the  estate,  or  the 
share  which  the  legatee  would  have  taken  had  he  survived 
the  testator.    In  the  former  case  it  would  be  subject  to  the 
trusts,  but  in  the  latter  it  would  lapse  by  the  death  of  the 
legatee.    In  ascertaining  the  sense  in  which  the  words  are 
used  the  whole  Will  must  be  regarded  (z). 

Sect.  38  of  the  Wills  Act  provides  "  that  where  any  person  Effect  of  s.  33 
being  a  child  or  other  issue  of  the  testator  to  whom  any 
real  or  personal  estate  shall  be  devised  or  bequeathed  for 
any  estate  or  interest  not  determinable  at  or  before  the 
death  of  such  person  shall  die  in  the  lifetime  of  the  testator 
leaving  issue  and  any  such  issue  of  such  person  shall  be 
living  at  the  time  of  the  death  of  the  testator,  such  devise 
or  bequest  shall  not  lapse,  but  shall  take  efTect  as  if  the 
death  of  such  person  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  intention  shall  appear 
by  the  Will." 

Under  this  section,  for  all  the  purposes  of  the  Will,  the  Legatee 
legatee  must  be  taken  to  have  survived  the  testator  (a).  haYesarrived 

If  the  child  or    other  issue,   while   living,  entered  for  *««***or- 
valuable  consideration  into  any  contract  with  reference  to  such  petent  to  dis- 
property  (as,  for  example,  by  way  of  sale  or  mortgage,  or  by  EJ^JL^^in 
way  of  covenant  in  a  marriage  settlement),  by  such  contract  nia lifetime, 
the  property  will  be  bound ;  so  also  if  he  made  a  Will  by  which 
such  property  is,  by  appropriate  language,  disposed  of,  either 
specifically  or  otherwise,  the  property  will  pass  under  such 
disposition  (b) ;  and  being  property  of  which  he  was  competent 

(jp)  Rs  RasseU,  [1895]  2  Gh.  698.  more,  [1902]  2  Ch.  66. 

(y)  Be  Game,  ubi  iup.  .  (a)  Re    Hone*s   Trusts.  (1882)  22 

(z)  Re  Boberts.  (1886)  30  G.  D.  234  ;  G.  D.  663. 

Re  Pinhorne,  [1894]  2  Gh.  276  ;  Re  (»)  Re  Scott,  [1901]  1  K.  B.  228, 

ToweU,  [1900]  2  Gh.  525  ;  Re  Whit-  239. 

E   B   2 
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Section 
applies  to 
testamentary 
appointments 
under  general 
but  not  under 
limited 
powers. 

Section  does 
not  apply  to 
class  gifts. 


to  dispose  of  it  is  liable  to  estate  duty  as  property  passing 
on  his  death  (c). 

Although  this  section  applies  to  a  testamentary  appoint- 
ment in  the  exercise  of  a  general  power,  by  reason  of  s.  27 
which  makes  the  subject  of  a  general  power  part  of  the 
property  of  the  testator,  yet  it  does  not  apply  to  an  appoint- 
ment under  a  special  power  (rf). 

Further,  this  section  has  no  application  to  a  gift  to  children 
or  other  issue  as  a  class  (e) ;  even  though,  in  the  events  which 
happen,  the  class  should  consist  of  but  one  individual  (/). 


Where  gifts 
are  distinct 
legatee  may 
disclaim  the 
onerous  and 
take  benefit, 

sernity  where 
gifts  arc  not 
distinct : 


unless  context 
shows 

contmry  in- 
tention. 

General 
devise  and 
bequest  upon 
trust  for  per- 
sons in 
succession 
treated  as  one 
aggregate 
property. 


Sect.  2. — Of  Disclaimer. 

Where  there  are  two  distinct  gifts  to  the  same  person,  one 
being  onerous  and  the  other  beneficial,  pnma  facie  the  donee 
may  disclaim  the  onerous  gift  and  take  the  other  {g). 

If,  however,  onerous  property  and  beneficial  property  are 
included  in  the  same  gift,  p^*imd  facie  the  legatee  cannot  dis> 
claim  the  onerous  and  accept  the  beneficial,  he  must  take  the 
whole  gift  or  none  {h). 

This  prima  faci€  rule  may  be  rebutted  if  the  Will  manifests 
a  sufficient  intention  of  the  testator  to  the  contrary  (t). 

Where  a  testator  gave  all  his  real  and  personal  estate, 
without  reference  to  specific  parts,  to  trustees  upon  trust  for  a 
tenant  for  life  and  remainderman,  and  one  estate  included  in 
the  gift  was  unincumbered  and  another  incumbered,  it  was 
held  that  the  equitable  tenant  for  life  could  not  accept  the  unin- 
cumbered estate  and  refuse  the  other,  and  that  for  the  purpose 
of  the  construction  of  the  Will  it  must  be  treated  as  one  aggre- 
gate property  given  to  her  for  her  life,  and  the  interest  upon 
the  charges  on  any  part  ought  to  be  paid  out  of  the  aggregate 
income  of  the  whole  {k). 


(e)  ife  Scott,  [1901]  1  K.  B.  228, 239. 

(d)  Holyland  r.  Lewin,  (1884)  26 
C.  D.  266,  272. 

(»)  Olney  i'.  Bates,  (1865)  S  Drew, 
319 ;  Browne  r.  Hammond,  (1859) 
Johns.  210;  i?<j  Harvey  (Sir  E.), 
[189S]  1  Ch.  567. 


(/•)/&  Harvey  (Sir  E.),  ubi  tnp. 

(^)  Guthrie  r,  Wahrond,  (1883)  22 
C.  D.  573. 

(A)  Ibid.;  Be  Hotchkys,  (1886)32 
C.  D.  408. 

(0  Ibid. 

(k)  He  Hotchkys,  ubi  kujk 
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So  where  freehold  property  is  devised  in  strict  settlement  So  leaseholds 
and  leaseholds  are  given  on  the  same  trusts,  the  gift  is,  so  far  ^me^rusts  as 
as  the  difference  in  the  nature  of  freeholds  and  leaseholds  will  J^reeiioWs 

deyised  in 

admit,  given  cCs  one  with  the  freeholds.  The  division  of  the  strict  settle- 
gifts  into  two  is  simply  a  proper  mode  of  conveyancing  in 
carrying  out  one  aggregate  gift  to  the  same  persons  so  far  as 
the  law  will  allow.  What  is  given  is  the  net  result  of  the 
whole.  Therefore  since  Locke  King's  Acts  the  aggregate 
charges  are  by  the  collective  devise  thrown  on  the  aggregate 
lands  in  exoneration  of  the  testator's  personal  estate  (/),  and  the 
tenant  for  life  is  bound  out  of  the  whole  rents  and  profits  to 
keep  down  the  interest  on  charges  on  all  the  estates  (vi). 

The  same  rule  will  apply  although  the  gifts  are  in  two  Application  of 
different  parts  of  the  Will  and  of  such   absolutely  distinct  oncons^c- 
natures  as  a  leasehold  house  and  an  annuity,  if,  on  the  con-  ^^^^  ^^  ^^"* 
struction  of  the  Will,  the   Court  determines  that    it  is  the 
intention  (//). 

Sect.  3. — Of  Election, 

The  foundation  of  election  is  that  no  one  shall  claim  Principle 
under  and  in  opposition  to  the  same  instrument  (o).  The 
main  principle  is  that  there  is  an  obligation  on  him  who 
takes  under  a  Will  or  other  instrument  to  give  full  effect 
to  that  instrument  under  which  he  takes  a  benefit ;  and  if  it 
be  found  that  that  instrument  purports  to  deal  with  some- 
thing which  it  was  beyond  the  power  of  the  donor  or  settlor  to 
dispose  of,  but  to  which  effect  can  be  given  by  the  concurrence 
of  him  who  receives  a  benefit  under  the  same  instrument,  the 
law  will  impose  on  him  who  takes  the  benefit  the  obligation  of 
carrying  the  instrument  into  full  and  complete  force  and 
effect  (p). 

The  doctrine  of  election  is  sometimes  called  .the  doctrine  of  a  doctrine  of 
compensation  (g).    If  a   person   whose  property  a   testator  ^nl^"^***' 

(0  iZ#  Barou  Kensington,  [1902]  1  Kensington,  ubi  mtp.^  at  p.  209. 
Ch.  203.  (o)  Sug.  on  Powers  (8th  ed.)  p.  676. 

(i»)  Frewen  r.  Law  Life  Assurance  (/;)  Per  Ld.  Hatheriej  in  Cooper  r. 

Society,  [1896]  2  Ch.  511 ;  Honjwood  Cooper,  (1874)  L.  R.  7  H.  L.  53,  69. 
r.  Honywood,  [1902]  1  Ch.  347.  iq)  Pickersgill  r.  Rodger,  (1876)  5 

(h)  Per  Farwell,  J.,   in   Re  Baron  O.  D.  163,  178. 


EXBCUTORS. 

*5w«^  :o  ir-<tv  ftsaj,  takes  other  beoefits  ander  the  same  Will, 
•I've  ss  Cm  i«fcC!«  time  elects  to  keep  his  own  property,  he  must 
-^rttl'j  A'«ewc^C!i.Hi  tt>  the  person  affected  hj  his  election  to 
4X  *\wc;  ^.-e  «XMvdi!-^  the  benefits  be  receives  (r). 

Tv  cci'.:.;*!*.'^.  bn>«wT¥r,  is  MMifined  to  confirming    the 

^         ■.-^^i.-uvc:  -*.•  5ic  *s  b*  is  •bfcf.     The  equities  of  the  parties 

'_"_,  »t><  'J«  «««cTni:aM  *m?oiis2  io  the  stmte  of  dicnmstonces  as 

■•--  -v>a^  t  :2«  »«^£ucr'>  <K«ih.  and  if  at  that  time  there  is 

r«  .-'..i;  ■*'.vJ   jw  jaa  ^t«  st",  r-*  ease  of  compensation  can 

u->te.  IB-  :i*nx  »  ^•"   --Ili-'ow  »=>i  be  nwrelv  cakes  nnder   the 

T   :  , . 

-":   V  ■  ■:n:  :^«   :i.v!r--ii*  i:  xui^s  =■?  dlSerenee  whether 

^  ^■-■^■-T  -;  »-'i'ia  f;>*  ]i}lmr%^-  c  rwcr  :-■  =;Akee<»ipaisatioD 

■-~  ~«-    -s-  i-:t-  .:.>»:-••   ntiorr  ii«  "":!.  :i  ic*  tesatorot  by 

•■..»    •-  ^  s>     .   i:-:  T  Mis  -.-^   ;  ^jri.  r.  i?    «±  ^«£ii$  a  child 

J     -,  »   ^w--*^  «;■■     s-Kf  ^:e-i   n  -:*-  ;  i^--  .itt  :(  izyi  af-:a:..T   •  . 

>    .i--?<*      ..,-....,;    •-   :i:e  ~.'";i  ji    2CC  roKL^iei]  from 

•    '■-     -,••■:  — ■-:  >    ;:.fc--^— ,   li   -^uit-j   'i«  2?  iczzjsii  at  law 

-:.    .    :_-..    i^i^.te  ;   ,v,:2    :;      -     sir.'-a  X"    tm  '~~z  ic^a.  • 

^■w     -  •       t»    i-  *.-.  ::--  -:r-*— ■-    :c  ::Je   -iscii!  Sfcil  hiM 
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Will,  and  adverse  to  it,  and  is  not  to  be  applied  as  between  one 
clause  in  a  Will  and  another  clause  in  the  same  Will.  Conse* 
quently,  where  a  testator,  by  his  Will  exercised  a  power  of 
appointment  over  a  settled  fund  in  a  manner  which  as  to  por- 
tion of  the  fund  was  void  for  remoteness,  and  made  a  valid 
residuary  appointment  of  the  fund,  which  took  up  the  portion 
badly  appointed,  the  residuary  appointees  were  allowed  to 
retain  both  benefits,  because  they  took  both  as  appointees 
under  the  Will  itself  without  calling  in  aid  any  other 
instrument  or  any  adverse  title  (?/). 

Where  a  Will  exercises  a  power  under  a  settlement  and  Doctrine  rot 
disposes  also  of  the  testator's  own  property,  in  applying  the  enable  tate* 
doctrine  of  election  it  is  material  to  consider  whether  the  roie*fomJdcd 
appointment  fails  because   it   offends  some  rule  of  law,  or  on  public 
because  it  offends  the  construction  of  the  power.    The  doc-  rule  against 
trine  will  not  be  applied  for  the  purpose  of  enabling  the  P«n>etttltie8. 
testator  to  evade  a  rule  of  law  founded  on  public  policy^  as  for 
instance  the  rule  against  perpetuities  {z). 

The  doctrine  of  election  rests  on  the  presumption  of  a  Doctrine  not 
general  intention  in  the  author  of  an  instrument  that  effect  wm  wntoins 
shall  be  given  to  every  part  of  it,  but  this  presumption  is  i>articular  in- 

.         .  .  tention  re- 

rebutted   by  the  declaration  in  the   instrument   itself  of  a  butting  pre- 
particular    intention    inconsistent    with    the  presumed  and  generar'^ 
general  intention,  as  for  instance  where  the  benefits  which  a  ^^^^^^^^'^^ 
married  woman  derives  under  the  instrument  which  puts  her  gift  is  to  a 
to  her  election  are  expressed  to  be  without  power  of  anticipa-  woma^with- 
tion,  for  under  such  circumstances  if  the  doctrine  of  election  out  power  of 

anticipation. 

and  compensation  applied  she  would  be  depriving  herself  of 
the  benefit  of  that  which  the  testator  intended  should  be 
inalienable  during  coverture  (a). 

In  Hamilton  v.  Hamilton  (b),  North,  J.,  decided  that  a 
benefit  given  to  a  married  woman  without  power  of  anticipa- 
tion would  be  available  for  compensating  others  disappointed 


(y)  Wollaston  r.  King,  ubl  tup,  2  Ch.  288. 

if)  Re  Oliver's  Settlement,  [1905]  (a)  Re  Vardon's  Trusts,  (1885)  31 

1   Ch.   191  ;    Re  Beale's    Settlement,  C.  D.  275. 

[1905]  1  Ch.  256 ;  Re  Wright,  [1906]  (J)  [1892]  1  Ch.  396. 
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amounts  to  an 
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by  Iier  election  on  the  restraint  ceasing  by  the  death  of  her 
husband  in  her  lifetime.  But  in  Haynes  v.  Foster  {c) 
Kekewich,  J.,  held  that  the  restraint  on  anticipation  showed 
an  intention  inconsistent  with  the  application  of  the  doctrine 
at  all,  and  therefore  such  intention  was  not  limited  or  affected 
by  the  married  woman  subsequently  becoming  discovert. 

Mere  personal  incapacity  arising  from  infancy  or  coverture 
on  the  part  of  the  person  put  to  his  or  her  election  is  not 
sufficient  to  exclude  the  application  of  the  doctrine,  as  in  such 
cases  the  Court  will  make  the  election  for  the  benefit  of  the 
infant  or  married  women,  and  bind  the  interest  of  the  party 
entitled  to  set  up  a  paramount  title  by  an  appropriate 
declaration  (^0* 

Tlie  intention  of  the  testator  to  dispose  of  property  which  is 
not  his  must  be  manifest,  and  it  is  difficult  to  apply  the  doc- 
trine of  election  when  the  testator  has  some  interest  in  the 
estate  disposed  of  though  not  entirely  his  own  {e). 

So  a  general  devise  or  bequest  is  insufficient  to  show  an 
intention  to  include  therein  the  property  of  another  person, 
and  evidence  of  intention  in  this  respect  dehors  the  Will  is 
inadmissible  (/). 

The  doctrine  of  election  is  applied  to  interests  in  respect, 
not  of  their  amount,  but  of  their  inconsistency  with  the  testa- 
tor's intention,  and  therefore  it  is  applicable  alike  to  interests 
immediate,  remote,  contingent,  of  value,  and  not  of  value  (</). 

The  acts  of  a  party  bound  to  elect  between  two  inconsistent 
rights  in  order  to  constitute  election  must  imply  a  knowledge 
of  the  rights  and  an  intention  to  elect ;  possession  being  under 
the  circumstances  equivocal,  as  referable  to  either  right,  bat 
the  execution  of  deeds  containing  recitals  of  the  character  in 
which  the  party  claimed  and  the  exercise  of  a  power  to  dispose 
of  the  estates  in  that  character,  amount  to  conclusive  evidence 
of  election  (/«). 


(r)  [1901]  1  Ch.  361. 

(jl)  Re  Ld.  Chesham,  (1886)  31  C. 
D.  466, 472. 

(e)  Dillon  r.  Parker,  (1818)  1  Swan. 
350,  ^02,  n. 


(/)  I  hid, ;  Clementson  r.  Gandy, 
(1836)  1  Keen,  309. 

(^)  Dillon  r.  Parker,  M,  ttup.y 
407,  n. 

(//)  Dillon  r.  Parker,  uhi  shjk 
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The  amount  of  compensation  payable  to  the  persons  dis-  Amouot  of 
appointed  by  the  election  is  to  be  ascertained  as  at  the  date  of  ^^rts^u^ 
the  death  of  the  testator,  and  not  as  at  the  time  when  the  f ^  ^^^^  ^^ 

'  testator. 

election  is  made  (i).  Where  the  person  electing  to  renounce 
the  Will  has  been  in  possession,  there  must  be  a  retrospective 
account  of  rents  and  profits,  and  an  account  of  sums  expended 
for  melioration  of  the  estate,  which  must  be  reimbursed  (A:). 

Persons  electing  against  the  Will  must  compensate  others  Persons  elect. 
also  so  electing  against  the  Will,  and  the  compensation  paid  wfiimast 
to  the  latter  must  be  included  in  the  benefits  received  by  them  ^^?^  aiso^so 
under  the  Will  (l).  eiectiDg. 

Sect.  4. — Of  Invalid  Devises  and  Bequests. 
(1)  Bequest  to  attesting  witness  or  to  his  or  her  wife  or  husband. 

With  regard  to  Wills  made  on  or  after  1st  January, 
1838,  s.  15  of  the  Wills  Act,  1837  (1  Vict.  c.  26),  enacts  "  That 
if  any  person  shall  attest  the  execution  of  any  Will  to  whom 
or  to  whose  wife  or  husband  any  beneficial  devise,  legacy, 
estate,  interest,  gift,  or  appointment,  of  or  affecting  any 
real  or  personal  estate  (other  than  and  except  charges  and 
directions  for  the  payment  of  any  debt  or  debts)  shall  be 
thereby  given  or  made  such  devise,  legacy,  estate,  interest, 
gift,  or  appointment,  shall,  so  far  only  as  concerns  such 
person  attesting  the  execution  of  such  Will,  or  the  wife  or 
huKlmnd  of  such  person,  or  any  person  claiming  under  such 
person  or  wife  or  husband  be  utterly  null  and  void,  and 
such  person  so  attesting  shall  be  admitted  as  a  witness  to 
prove  the  execution  of  such  Will,  or  to  prove  the  validity 
or  invalidity  thereof,  notwithstanding  such  devise,  legacy, 
estate,  interest,  gift,  or  appointment  mentioned  in  such 
Will." 

This  statute  makes  void  a  devise  or  bequest  to  an  attest-  Bequest  yoid 
ing  witness  although  there    are    sufficient  other   attesting  ^^^^j^ng 
witnesses  to  the  Will  (m).  2*^^^*^^'  . 

^    ^  ficient  attest- 

ing witnesses. 
(<)  Be  Hancock,  [1905]  1  Ch.  16.  (0  Jte  Booth,  [1906]  2  Ch.  821. 

(k)  Gretton   r.    Haward,   (1818)   1  (w)  Wigan  r.  Bowland,   (1853)   11 

Swan.  409,  434  ;  Re  Hancock,  ubi  tup.      Hare,  157. 
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struction. 


When  a  testator  has  sigaed  his  name  in  the  presence  of 
two  witnesses,  and  at  his  request  they  attest  his  signature, 
the  execution  is  complete;  and  if  a  third  person  afterwards 
adds  his  name,  the  Court  will  not  come  to  the  conclusion, 
without  cogent  evidence,  that  that  third  person  signed  as  an 
attesting  witness.  If  the  name  is  not  the  name  of  an 
attesting  witness,  it  is  not  a  part  of  the  Will,  and  ought 
not  to  appear  in  the  prohate  {n). 

The  attestation  must  be  of  the  same  instrument  whereby 
the  beneficial  interest  is  given.  Consequently,  a  bequest  of 
a  legacy  by  a  Will  is  not  void  because  the  legatee  attests 
a  codicil  which  gives  him  nothing,  nor  does  a  residuary 
legatee  lose  his  title  by  attesting  a  codicil  which  by  revoking 
legacies  indirectly  benefits  him  by  increasing  the  residue  (o). 

Although  a  gift  by  a  valid  Will  to  an  attesting  witness  is 
void,  such  gift  may  be  rendered  effectual  if  the  Will  is  repub- 
lished by  a  codicil  referring  to  the  Will,  but  not  attested  by 
the  legatee,  and  this  benefit  will  not  be  lost  to  the  legatee  by 
his  subsequent  attestation  of  a  second  codicil  (p). 

A  benefit  given  by  a  Will  is  not  rendered  void  under  s.  15 
of  the  Act  by  the  subsequent  marriage  of  the  beneficiarj'  to  an 
attesting  witness  (q). 

To  come  within  s.  15  the  interest  given  to  the  attesting 
witness,  or  his  or  her  wife  or  husband,  must  be  a  beneficial 
interest ;  a  devise  or  bequest  to  an  attesting  witness  as  trustee, 
either  for  others  named  (r),  or  for  the  purpose  merely  of  direct- 
ing the  disposition  of  the  legacy  (s),  is  not  void  under  the 
section. 

The  benefit  given  to  the  attesting  witness  or  to  his  or  her 
wife  or  husband,  although  invalidated  by  s.  15,  is  not  to  be 
treated,  for  the  purpose  of  construction,  in  ascertaining  the 
interests  of  other  beneficiaries  under  the  Will,  as  struck  oat  of 


00  In  the  Goods  of  Sharman,  (1869) 
L.  R.  1  V.Sc  D.  661,663. 

00  Gumey  r.  Guiney,  (1856)  3  Dr. 
208. 

(;0  ifc?  Trotter,  [1899]  1  Ch.  764. 

(^)  Thorpe  r.  Bestwick,  (1881)  6 


Q.  B.  D.  311. 

(r)  In  the  Goods  of  Byder,  (1843) 
2  N.  C,  462. 

(0  CresBwell  v.  CressweU,  (1868) 
L.  B.  6  Eq.  69. 
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the  Will.  The  proper  way  of  dealing  with  these  cases  is  first 
to  construe  the  Will  and  ascertain  what  interests  are  given, 
and  then  to  apply  s.  15  of  the  Act.  In  some  cases  the  effect 
of  the  section  has  been  held  to  create  an  intestacy  as  to  the 
benefit  which  fails  (0»  and  in  other  cases  interests  in  remainder 
have  been  held  to  be  accelerated  by  the  failure  of  the  prior  void 
life  interest  (u).  In  construing  class  gifts  the  rule  would  seem 
to  be  that  those  members  of  the  class  who  are  at  the  testator's 
death  capable  of  taking  take  the  whole,  and  that  those  who 
become  incapable  of  taking,  whether  by  dying  in  the  testator's 
lifetime  or  by  attesting  the  Will  or  by  some  other  operation  of 
law  are  excluded  (x). 

(2)  Gifts  tending  to  a  Perpetuity. 

A  gift  which  may  endure  or  is  inalienable  for  a  period  Gifts  tendiog 
exceeding  a  life  or  lives  in  being  and  twenty-one  years  after-  ^^iltj  Void 
wards  is  a  perpetuity  which  the  policy  of  the  law  does  not  ^^^ 
allow,  and  unless  it  can  be  supported  as  a  cliaritable  bequest 
it  is  void  (?/).     For  instance,  a  gift  for  the  perpetual  repair  of  a 
particular  tomb  or  vault  in  a  churchyard  is  not  a  charity  and 
is  void  {z) ;  so  a  gift  for  ever  for  keeping,  up  a  building  of  no 
public  benefit  and  for  a  merely  private  purpose  (a),  or  a  gift 
of  a  perpetual  annuity  to  the  person,  who,  for  the  time  being, 
shall  hold  a  particular  office,  as  to  the  custodian  for  the  time 
being  of  such  a  building  as  above  mentioned  (6),  are  void  gifts. 
But  a  condition  may  be  imposed  on  a  legatee  during  his  life 
to  keep  the  testator's  vault  in  repair,  as  it  does  not  tend  to  a 
perpetuity  (c). 

But  a  gift  to  a  perpetual  institution  not  charitable  is  not  Effect  o£  gift 
necessarily  bad.     The  test,  or  one  test,  appears  to  be,  will  the  insti^tof"^ 

notchftrit- 

(0  ifeTownsend's  Estate,  (1886)  34  (2)  Hoare  r.  Osborne,  (1866)  L.  R.    able. 

0.  D.  357  ;  Alpin  r.  Stone,  [1904]  1  1  £q.  585,  588,  and  see  Re  Vaughan, 

Ch.  643.  (1886)  33  C.  D.  187,  190. 

(u)  JuU  r.  Jacobs,  (1876)  3  C.  D.  (a)  Thomson  r.  Shakespeare,  (1859) 

703  ;  Re  Clark,  (1885)  31  C.  D.  72.  John.  612. 

(a?)  Re  Coleman  &  Jarrow,  (1876)         (J)  Ibid, 
4  C.  D.  165.  (p)  Lloyd  r.  Lloyd,  (1862)  2  Sim. 

(y)  See  also  pifftt,  pp.  442,  468,  as  to  (N.  S.)  255,  264  ;  Re  Dean  (1889)  41 

gifts  void  for  remoteness.  C.  D.  562,  557. 
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legacy  when  paid  be  subject  to  any  trust  which  will  prevent 
the  existing  members  of  the  association  from  spending  it  as 
they  please  ?  If  not,  the  gift  is  good.  So  also  if  the  gift  is  to 
be  construed  as  a  gift  to  or  for  the  benefit  of  the  individual 
members  of  the  association.  On  the  other  hand,  if  it  appears 
that  the  legacy  is  one  which  by  the  terms  of  the  gift  or  which 
by  reason  of  the  constitution  of  the  association  in  whose  favour 
it  is  made  tends  to  a  perpetuity,  the  gift  is  bad  (c/). 

In  applying  this  principle  it  was  held  in  Re  Clarke  (e)  that 
a  bequest  ^*  to  the  Committee  for  the  time  being  of  the  Corps  of 
Commissionaires  in  London  to  aid  in  the  purchase  of  their 
barracks  or  in  any  other  way  beneficial  to  that  corps  "  did 
not  tend  to  create  a  perpetuity  and  was  a  good  gift. 

A  gift  in  trust  for  charity,  conditional  upon  a  future  and 
uncertain  event,  is  subject  to  the  same  rules  and  principles  as 
any  other  estate  depending  for  its  coming  into  existence  upon  a 
condition  precedent.  If  the  condition  is  never  fulfilled,  the  estate 
never  arises ;  if  it  is  so  remote  and  indefinite  as  to  transgress 
the  rules  of  law  against  perpetuities,  the  gift  fails  ab  initio  (/). 

Where  there  is  an  immediate  gift  for  charitable  purposes, 
the  gift  is  not  rendered  invalid  by  the  fact  that  the  particular 
application  directed  cannot  immediately  take  effect,  or  will  not 
of  necessity  take  effect  within  any  definite  limit  of  time,  and 
may  never  take  effect  at  all.  Where,  therefore,  a  testatrix 
directed  that  when  and  as  soon  as  land  should  at  any  time  be 
given  for  the  purpose  moneys  bequeathed  by  her  should  be 
expended  in  the  erection  of  almshouses,  it  was  held  that  this 
was  not  a  conditional  and  contingent  gift,  but  was  an  absolute 
immediate  gift  to  charity,  the  mode  of  execution  only  being 
made  dependent  on  future  events  {g). 

The  rule  against  perpetuities  has  no  application  to  a 
transfer,  in  a  certain  event,  of  property  from  one  charity  to 
another  (//),  consequently,  although  a  gift  for  keeping  in  repair 

(g)  Chamberlayue  r.  Brockett,  nhi 
»up.^  and  see  Wallis  r,  Sol.-den.  for 
New  Zealand,  [1903]  A.  C.  173,  186, 


(d)  Per  Byrne,  J.,  in  B^  Clarke, 
[1901]  2  Ch.  110,  IH  ;  and  sec  poKt, 
p.  438. 

(/)  [1901]  2  Ch.  110. 

(JT)  Chamberlayne  r.  Bixwkett, 
(1872)L.  R.  8Ch.  206,  211. 


per  Ld.  Macnaghten. 

(/i)  Christ's  Hospital    r.  Grainger. 
(1850)  1  Mac.  &  G.  460. 
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a  family  vault  in  a  cemetery  is  void,  yet  a  gift  to  the  trustees 
of  a  charity  with  a  gift  over  to  another  charity,  on  the  first 
donees  failing  to  comply  with  the  request  to  keep  in  repair  the 
family  vault,  is  good  (i). 

The  principle  that  the  rule  against  perpetuities  has  no   Effect  of  im-] 
application  to  the  transfer,  in  a  certain  event,  of  property  from  ^  private' 
one  charity  to  another,  does  not  extend  to  cases  where  an  f^f/o^^^^L. 
immediate  gift  in  favour  of  private  individuals  is  followed  by  executory  gift 

over  to 

an  executory  gift  in  favour  of  charity,  or  where  an  immediate  charity, 
gift  in  favour  of  charity  is  followed  by  an  executory  gift  in 
favour  of  private  individuals  (k). 

Those  purposes  are  charitable  which  the  stat.  43  Eliz.  What  are 
c.  4  enumerates  or  which  by  analogies  are  deemed  within  its  bequests, 
spirit  and  intendment  {I). 

The  Mortmain  and  Charitable  Uses  Act,  1888,  repealed  ^i  &  r,2  vict. 

c.  42  8. 13  (2). 

43  Eliz.  c.  4,  but  s.  13  (2),  after  reciting  the  preamble  to  that  *  '  * 
Act  and  that  in  divers  enactments  and  documents  reference 
is  made  to  charities  within  the  meaning,  purview  and  interpre- 
tation of  the  said  Act,  enacts  that  references  to  such  charities 
shall  be  construed  as  references  to  charities  within  the  mean- 
ing, purview  and  interpretation  of  the  said  preamble. 

Charity  in  its  legal  sense  comprises  four  principal  divi-  Four  priuci- 
sions :  trusts  for  the  relief  of  poverty,  trusts  for  the  advance- 
ment of  education,  trusts  for  the  advancement  of  religion,  and 
trusts  for  the  purposes  beneficial  to  the  community  not  falling 
under  any  of  the  preceding  heads  (m). 

But  every  object  of  general  public  utility  is  not  necessarily  Objects  of 

,       .,      ,   .  general  public 

a  chanty  (n).  utility. 

Purposes  of   benevolence  or  private  charity,  and  many  Purposes  of 

liberality  and 
benevolence 
(»)  Be  Tyler,  [1891]  3  Ch.  252.  missioners  of  Income  Tax  r.  Pemsel,   or  private 

(A)  iJtfBowen,  [1893]  2Ch.  491.  [1891]    A.   C.   531,     583;    and     see^^^""^^- 

(0  Morice  r.  Bishop  of  Durham,  Theobald  on  Wills  (7th  ed.)  at  p.  351. 
(1804)  9  Yes.  399,  405  ;  as  to  what  et  seq,,  where  the  cases  may  be  found 
have  been  held  to  be  charitable  objects  classified  with  reference  to  those 
within  the  express  words  or  within  divisions;  see  also  72^  Good,  [1909]  2 
the  spirit  of  the  statute,  see  Tudor's  Ch.  60 ;  Re  Allen,  [1905]  2  Ch.  400. 
Charitable  Trusts,  and  Williams  (10th  {n)  Kendall  r.  Granger,  (1842)  5 

ed.)  820  et  $eq.  Beav.  300  ;  andsee  iZ<p  Macduff,  [1896] 

(m)  Per  Ld.  Macnaghten  in  Com-      2  Ch.  461  ;  i?<?  Sidney,  [1908]  1  Ch.  488. 


Effec'l  ■<{ 
bequest  com ' 
blning  cliarit 
able  Mid  otbE 


philanthropic  purposes,  do  not  come  within  the  technical 
denomination  of  charitable  purposes  (o). 

The  law  applicable  to  the  case  of  a  bequesti  made  for 
charitable  and  other  purposes  not  charitable  is  thus  stated  by 
Lord  Daveyin  Hnntei'  v.  Attorney-General  (p):  "There  are 
two  classes  of  authorities.  On  the  one  hand,  there  is  a  long 
series  of  cases  exteiiding  from  Morice  v.  Bithop  of  Durham  {q), 
decided  by  Sir  William  Grant  and  Lord  Eldon,  to  In  re 
Macduff  (r),  decided  by  the  Court  of  Appeal  in  1896,  and 
including  two  decisions  of  Lord  Cottenham.  In  these  cases 
it  has  been  held  that  where  charitable  purposes  are  mixed  up 
with  other  purposes  of  such  a  shadowy  and  indefinite  nature 
that  the  Court  cannot  execute  them  (such  as  '  charitable  or 
benevolent,'  or  '  charitable  or  philanthropic,'  or  '  chantable  or 
piouB  '  purposes),  or  where  the  description  includes  purposes 
which  may  or  may  not  be  charitable  (such  as  '  undertakings  of 
public  utility '),  and  a  discretion  is  vested  in  the  trustees,  the 
whole  gift  fails  for  uncertainty.  On  the  other  band,  it  has 
been  decided  in  cases  such  as  Attorney-General  v.  Dot/ley  («) 
and  StUusbnry  v.  Denton  (()  that  where  the  trustees  have  a 
discretion  to  apportion  between  charitable  objects  and  definite 
and  ascertainable  objects  non-charitable  the  trust  does  not 
fail ;  but  in  default  of  apportionment  by  the  trustees  the 
Court  will  divide  the  fund  between  the  objects  charitable  and 
non-charitable  equally. 

"A  third  class  of  cases  was  relied  on  by  the  Attorney- 
General,  of  which  Sinnett  v.  Herbert  (m)  and  In  re  Dmiglat, 
Obert  V.  Barrow  (j)  are  examples,  in  which  there  is  a  general 
overriding  trust  for  charitable  purposes,  but  some  of  the 
particular  purposes  to  which  the  fund  may  he  applied  are  not 
strictly  charitable,  or  one  of  two  alternate  modes  of  application 


(n)  James  r.  Allen,  (1S17)  3  Mer. 
17  ;  Ommanne?  «.  Batcher,  (1823>  1 
T.  &  B.  2S0;  Jle  Utodatt,  ubl  tup.; 
Jit  Sidney,  vhi.  tup. 

(p)  [I8W]  A,C.80!l,«tp.323. 

(S)  (ISO*)  »  Ves.  3ira  ;  10  Ves,  321. 
(r)  I'bi  m/i.,  M\d  ace  OTimond  (ot 


MMiDtyi«)  r.  Qrimond,  [1906]  A,  f 
124  :  lU  Sidney,  [  1908]  1  Cb.  126. 

(t)  (173G)  4  Tin.  Abr.  4Sn,  T  Ves 
SS,a. 

(0  (ISsrjSK.  *  J.  fl29. 

(■)  <I872)  U  11.7  Ch,  SHi, 

(j-)  (1887)  3.-)  C.  U.  472. 
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is  invalid  in  law.  In  such  cases  the  trust  is  good,  and 
the  Court  will  give  effect  to  the  general  charitable  trust,  but 
the  trustees  are  restricted  from  applying  the  fund  to  the 
purposes  or  in  the  manner  which  are  objectionable." 

Where  there  is  a  gift  of  money  on  trust  to  apply  a  portion  Effect  of 
of  the  income  for  a  definite  purpose,  and  then  to  apply  the  appbTportion 
surplus  for  another  purpose,  if  the  first  gift  fails,  the  whole  ^:^^^^^^^J 
income  falls  into  the  surplus,  and  that  whether  the  extreme  pose  which 

fftils. 

sum  required  for  the  first  purpose  can  be  fairly  ascertained  or 
not  0/).  Tlie  real  question  in  these  cases  is  whether  on  the  true 
construction  of  the  gift  the  trust  for  the  application  of  income 
for  the  first  purpose  which  failed  was  to  be  a  charge  on  the  whole 
income,  and  the  residue  was  to  go  to  the  charitable  purpose  (z). 

Where  there  is  a  gift  to  charity  generally,  indicative  of  a  Where 
general  charitable  purpose,  and  the  mode  of  carrying  it  into  Z:tc^l^. 
effect  is  indefinite  or  fails,  the  general  purpose  of  charity  aWe  but  the 
shall  be  carried  out.     If  the  purpose  is  indefinite  it  is  for  the  mode  of 
King  by  sign  manual  to  deal  with  the  fund,  but  if  there  is  an  flus. 
object  pointed  out,  the  fund  will  be  administered  by  the  Court 
under  the  doctrine  of  cy-pres.    But  where  the  gift  is  for  a  where 
particular  charitable  institution  existing  at  the  date  of  the  Will  charUy^hLi 
but  which  has  ceased  to  exist  at  the  testator's  death,  the  cift  ceased  to 

,  »  o        exist  at  death 

fails  altogether  and  the  ordinary  doctrine  of  lapse  applies,  and  of  testator. 
the  heir-at-law  or  residuary  devisee  or  next-of-kin  or  residuary 
legatee,  as  the  case  may  be,  becomes  entitled  to  the  property  (a). 
A  gift  to  a  charitable  institution  in  trust  for  such  other 
societies  as  it  may  deem  most  in  need  of  help  does  not 
indicate  a  general  charitable  intent  and  fails  entirely  (cui), 

(3)  Gifts  for  Superstitious  Uses. 
A  superstitious  use  is  described  to  be  where  lands,  tene-  What  are 
ments,   rents,    goods,   or    chattels   are  given,    secured,    or  ^^®"^^*^"*"^ 
appointed    for  and  towards  the  maintenance  of  a  priest,  or 
other  man,  to  pray  for  the  soul  of  any  dead  man,  in  such  a 

(y)  WiUiams  (10th  ed.)  830;  Fiak  («)  See  Jie  Rymer,  [1895]    1   Ch. 

r.  Att-Gen^  (1867)  L.  R.  4  Eq.  621 ;  19  ;  ifc  Davis,  [1902]  1  Ch.  876,  888. 

Ke  Rogerson,  [1901]  1  Ch.  716.  (aa)  Re  Freeman,  [1908]  1  Ch.  720. 

(t)  Re  Rogerson,  ubi  sup,,  at  p.  718. 
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church,  or  elsewhere;  to  bare  or  maintiun  perpetual  obits, 
lamps,  torches,  etc.  to  be  used  at  certain  times,  to  help  to  sa^'e 
the  souls  of  men  out  of  purgatory  (&). 

There  is  no  statute  mailing  superstitious  uses  void  generally. 

The  stat.  1  Edw.  YI.  c.  14  relates  only  to  superstitious  uses 

of  a  particular  description  then  existing,  and  does  not  declare 

any  such  gift  to  he  unlawful,  but  avoids  certain  superstitious 

gifts  previously  created  (c).    That  statute,  however,  has  been 

considered  as  establishing  the  illegality  of    gifts  as  above 

B«qiie«i  ihat     described  (rf).     It  was  accordingly  held  in  West  v.  Shuttle- 

hire'ben^?'    "■'"''^'  (^ )  t^^'  *  direction  by  a  testatrix  in  her  Will  to  pay  sums 

ofprftyereand  jo  certain  Homan  Catholic  priests  and  chapels,  desiring  that 

repose  ofhis    she  might  have  the  benefit  of  their  prayers  and  masses  for  the 

repose  of  her  soul  and   that  oF   ber  deceased  husband,  not 

being  intended  for  the  benefit  of  the  priests  personally  or  for 

the  support  of  the  chapets  for  general  purposes,  but  for  the 

benefit  of  their  prayers  for  the  repose  of  the  testatrix's  soul 

and  that  of  her  deceased  husband,  was  void. 

In  Read  v.  Hodgens  (/)  it  was  decided  that  the  law,  or 

policy  of  the  law,  which  in   West  v.  Shuttleifoith  was  held  to 

underlie  the  stat.  of  Edw.  VI.,  did  not  apply  to  Ireland,  in 

which  there  was  no  analogous  statute,  and  consequently  in 

Ireland  a  gift  for  masses  is  not  illegal  as  a  superstitious  use. 

But  bequest  In  O'Hatiton  V.  Logu^  {g),  where  a  testatrix  by  Will  declared 

celfl^ration  at  *^'*'*'  ^^^  proceeds  of  sale  of  her  property  should  be  invested 

">"*•«  ^or        and  the  income  paid  from  time  to  time  to  the  Eoman  Cathohc 

peraon'B  aaul     Primate  of  all  Ireland  for  the  time  being,  to  be  applied  for  the 

be  a  valid        celebration  of  masses  for  the  repose  of  the  souls  of  her  late 

^ftritabie       husband,  her  children  and  herself,  which  would  clearly  be  void 

as  creating  a  perpetuity,  it  was  held  by  the  Court  of  Appeal  in 

Ireland  that  it  was  a  valid  charitable  gift,  on  the  ground  that 

it  is  the  performance  of  an  act  of  the  Church  of  the  most 

solemn  kind,  which  results  in  benefit  to  the  whole  body  of  the 

(i)  Bsc.   Abr.    vol.    2,    Charitable  (<f)  Williama  (lOUi  ed.)  803. 

Uses  and  Uortmain,  Tit.  D.  p.  37.  (s)  (I8S6)  2  My.  Ic  K.  684. 

(O  Cary   v.   Abbot  (1802)  7   Ves.  (/)  (184*)  7  Ir.  Eq.  B.  17. 

«0,  «5.  (j)  [1906]  1  I.  R.347. 
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faithful,  and  is  for  the  advancement  of  religion,  and  that  the 
charitable  nature  of  a  divine  service  must  (when  the  religion  is 
not  an  established  one)  depend  upon  the  character  of  the  act, 
not  objectively,  but  according  to  the  doctrines  of  the  religion  in 
question.     In  this  case  the  Lord  Chancellor,  Sir   Samuel  No  inquiry  to 

.  .  t)e  made  as  to 

Walker,  stated  the  following  three  propositions  as  established :  soundness  of 

(1)  That  in  speaking  of   what  is   **  charitable "  we  use  the  SkJctrinenot 
word    in    the    artificial   sense  which   is   derived    from    the  contrary  to 

morals  or  law 

stat.   43   Eliz.   c.  4  (Eng.)  and  10  Car.  I.  s.  3,  c.   1  (Ir.) ;  and  intended 

(2)  that  included  amongst  charitable  objects   is  one  which,  benefit. 
according  to  the  ideas  of  the  giver,  is  for  the  public  benefit  ; 

(3)  that  a  gift  for  the  advancement  of  religion  is  a  charitable 
gift,  and  that  in  applying  this  principle  the  Court  does  not 
enter  into  an  inquiry  as  to  the  truth  or  soundness  of  any 
religious  doctrine,  provided  it  is  not  contrary  to  morals  and 
contains  nothing  contrary  to  law  (ft). 

Formerly  a  superstitious  use  was  defined  to  be  "  one  which  History  of 
has  for  its  object  the  propagation  of  the  rites  of  a  religion  not  toiCTation. 
tolerated  by  the  law  "  (i).     The  person^  who  differed  from  the 
established  religion  and  were  formerly  held  to  be  obnoxious  to 
the  law  against  superstitious  uses  were  Protestant  dissenters, 
Boman  Catholics  and  Jews. 

The  Toleration  Act,  1689  (1  Will.  &  M.  c.  18),  and  certain  TheToiera- 
subsequent  statutes  exempted  the  schools  and  places  for  |g^^  ^ ' 
religious  worship,  education,  and  charitable  purposes  of 
Protestant  dissenters  from  the  operation  of  certain  penal  and 
disabling  laws,  and  thereupon  the  Court  was  bound  to 
administer  trusts  for  the  benefit  of  Protestant  dissenting 
congregations  (A;). 

The  stat.  2  &  3  WilLIV.c.  115  puts  persons  professing  the  Roman 
Boman  Catholic  religion  upon  the  same  footing  with  respect  Belief  Act, 
to  their  schools,  places  for  religious  worship,  education,  and  ^®^^- 
charitable  purposes  in  Great  Britain,  as  Protestant  dissenters. 

(/t)  See    per    Farwell,   J.,    In    Re  referred    to    in    Tndor's   Charitable 

Delany,  [1902]  2  Ch.  642,  648  ;  post,  Trusts, 
p.  440.  (JO  Att.-Gen.  v,  Pearson,  (1817)  3 

(i)  Boyle  on  the  Law  of  Charities,  Mer.  858. 

E.  FT 
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But  nothing  in  the  Act  shall  be  taken  to  repeal  the 
stat.  10  Geo.  IV.  c.  7  respecting  the  suppression  or  prohi- 
bition of  the  religious  orders  or  societies  of  the  Church  of 
Rome  bound  by  monastic  or  religious  vows  (l)  ;  nor  the  pro- 
visions of  9  Geo.  II.  c.  86  respecting  gifts  in  mortmain  (m). 

28  &  24  Yict.  c.  184,  s.  1,  provides  that  no  gift  or  disposi- 
tion upon  any  lawful  charitable  trust  for  persons  professing 
the  Boman  Catholic  religion  shall  be  invalidated  by  reason 
only  that  the  same  shall  also  be  subject  to  any  trust  or  pro- 
vision deemed  to  be  superstitious  or  otherwise  prohibited  by  the 
laws  affecting  persons  professing  the  same  religion,  and  provides 
for  the  apportionment  of  property  so  given,  so  that  a  propor- 
tion may  be  exclusively  subject  to  the  lawful  charitable  trusts 
declared  by  the  donor  and  the  residue  may  become  subject  to 
such  lawful  charitable  trusts  to  take  effect  in  lieu  of  such 
superstitious  or  prohibited  trusts  as  the  Court  or  judge  or 
charity  commissioners  may  consider  just. 
Jewish  By  9  &  10  Vict.  c.  59  Jewish  charities  were  put  on  the 

Charities  Act,  ^^^^  ^^^^^^  ^^  ^^^  charities  of  Protestant  dissenters. 

Mode  of  The  stat.  of  1  Edw.  VI.  expressly  gives  to  the  King  such 

w^ngift^      property  devoted  to  superstitious  uses  as  comes  within  the 
fails.  terms  of  that  Act.     But  it  was  held  in  West  v.  Shuttleworth  (n) 

that  where  the  object  of  the  gift  is  charity  the  duty  of  appro- 
priating the  amount  of  the  legacy  to  other  charitable  purposes 
devolves  upon  the  Crown,  but,  where  the  intention  is  not  to 
benefit  the  priests,  or  to  support  the  chapels,  but  to  secure  a 
supposed  benefit  to  the  testatrix  herself  which  cannot  be 
carried  into  effect  the  next-of-kin  are  entitled. 

(4)  Oifts  void  under  the  Mortmain  Acts, 
Effect  of  The  Mortmain  and  Charitable  Uses  Act,  1888(51  &  62  Vict. 

Act,  1888.       c.  42),  amends  and  consolidates  the  former  law  chiefly  con- 
tained in  the  Act  9  Geo.  11.  c.  86. 

Part  I.,  8. 1,  of  the  Act  of  1888  provides  for  the  forfeiture  to 
His  Majesty  of  land  assured  (including  by  s.  10  assurance  by 

(Z)  See  pott,  p.  437.  (i»)  Ubi  fttjK 

(m)  See  infra. 
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deed,  Will  or  other  instrument)  to  or  for  the  benefit  of,  or 
acquired  by  or  on  behalf  of,  any  corporation  in  mortmain, 
otherwise  than  under  the  authority  of  a  licence  from  His 
Majesty  or  of  a  statute. 

In  case  of  a  devise  by  a  freeman  of  London,  of  land  within  Exception  of 

,  devise  by 

the  city,  the  former  statute  did  not  apply ;  for  by  the  custom  freeman  of 
of  London,  freemen  may  devise  in  mortmain  lands  within  the  j^^^  ^thin 
city  (o),  and  by  s.  12  of  the  Act  of  1888  nothing  therein  shall  *^e  ^^^^y- 
aflfect  the  operation  or  validity  of  any  charter,  licence,  or 
custom  in  force  at  the  passing  of  the  Act,  enabling  laud  to  be 
assured  or  held  in  mortmain. 

The  Act  of  1888  rendered  all  assurances  of  land  to  or  for 
the  benefit  of  any  charitable  uses,  and  every  assurance  of 
personal  estate  to  be  laid  out  in  the  purchase  of  land  to  or  for 
the  benefit  of  any  charitable  uses,  void  unless  made  in  accord- 
ance with  the  requirements  of  the  Act  (p). 

The  Act  of  1888  does  not  extend  to  Scotland  or  Ireland  ^^}  ^^  ^ot 

extend  to 

(s.  11) ;  nor,  as  it  is  local,  will  it  extend  to  prohibit  dispositions  Scotland, 
of  real  estate,  or  personal  property  connected  with  real  estate,  colonies, 
in  the  West  Indies,  or  other  colonies.    But  bequests  of  per- 
sonal estate  connected  with  real  estate  in  England,  to  be  laid 
out  in  land  in  Scotland,  Ireland,  etc.,  for  charitable  uses,  were, 
prior  to  the  Act  of  1891,  held  void  (g). 

Under  the  repealed  Mortmain  Act  (9  Geo.  II.  c.  86),  as  Act  extended 
under  the  Act  of   1888,  there  was  no  restriction  upon  any  affecting  or 
one  leaving  a  sum  of  money,  or  any  other  estate  purely  jj^teiSte^in 
personal,  to  charitable  uses,  yet  not  only  devises  of   land,  i*^^^- 
copyhold  as  well  as  freehold,  and  bequests  of  money  to  be 
invested  in  land^  were  held  void,  but  also  such  bequests  as  in 
any  manner  affect  or  relate  to  interests  in  real  property.     Thus, 
bequests  to  charities  of  money  charged  on  real  estate,  or  of 
.  money  to  arise  from  the  sale  of  real  estate,  even  though  such 
real  estate  was  partnership  property,  or  the  proceeds    of 

(o)  Williams  (lOth  ed.)  816.  mortmain,     which     will    be    found 

(jf)  By  Part  3,  &  6  of  the  Act  and  collected  in  the  authorised   Chrono- 

bj  other  Acts  there  are  exemptions  logical  Index  to  the  Statutes. 

from     the     provisions     xelating     to  (^)  WiUiams  (10th  ed.)  825. 

F  F  2 


436 


EXECUTORS. 


Distinction 
between 
bequests  to 
exonerate  and 
in  ameliora- 
tion of  land 
in  mortmain. 


Effect  of  Act 
of  1891,  54  & 
66  Vict.  c.  73 


growing  crops,  bequests  of  terms  for  years,  or  of  mcjney  due  on 
mortgage,  or  of  money  secured  on  tolls  or  rates  where  an  interest 
in  land  is  thereby  created,  were  void  (r).  So  a  sum  of  money 
secured  by  mortgage  of  both  real  and  personal  estate  could  not 
be  given  to  a  charity,  and  there  could  not  be  any  apportion- 
ment so  as  to  make  a  part  of  the  sum  available  for  charity  («). 

Although  a  bequest  of  money  to  exonerate  lands  in  mort- 
main was  within  the  statutes,  a  bequest  of  money  to  be  applied 
simply  in  the  amelioration  of  lands  in  mortmain,  or  for 
building  upon  them,  or  repairing  buildings  'ah*eady  erected, 
was  held  not  within  the  statutes,  the  object  of  which 
was  merely  to  prevent  any  addition  to  the  quantity  of  land 
already  in  mortmain  (t). 

Now,  as  to  testators  dying  after  the  5th  August,  1891, 
the  Mortmain  and  Charitable  Uses  Act,  1891  (54  &  55 
Vict.  c.  73),  8.  8,  excepts  money  secured  on  land  or  other 
personal  estate  arising  from  or  connected  with  land  from  the 
operation  of  the  Act  of  1888,  and  it  has  been  held  that  the 
exception  covers  the  case  of  land  devised  on  trust  for  sale  (»)• 

By  sect.  5,  "  Land  may  be  assured  by  Will  to  or  for  the 
benefit  of  any  charitable  use,  but  except  as  hereinafter  provided, 
such  land  shall,  notwithstanding  anything  in  the  Will  contained 
to  the  contrary,  be  sold  within  one  year  from  the  death  of  the 
testator,  or  such  extended  period  as  may  be  determined  by  the 
High  Court,  or  any  judge  thereof  sitting  at  chambers  or  by 
the  charity  commissioners." 

Where  the  devise  is  to  trustees  upon  trust  to  sell  and  hand 
over  the  proceeds  to  a  charity,  the  gift  to  the  charity  being 
personal  estate  arising  from  land  within  the  exception  to  &  3, 
the  trustees  are  not  obliged  to  sell  the  land  within  a  year  from 
the  testator's  death,  but  may  retain  it  without  obtaining  the 
leave  of  the  Court.  They  are  not,  however,  at  liberty  to 
postpone  the  sale  indefinitely  (x). 


(r)  Williams  (10th  ed.)  808,  809  ; 
and  see  also  Williams  (10th  ed.)  806, 
816,  as  to  what  sort  of  property  the 
above  Mortmain  Acts  do  or  do  not 
apply  and  the  cases  there  collected. 


(j»)  Me  Watts,  (1886)  29  C.  D.  947. 
(0  WUliams  (10th  ed.)  813. 
(k)  Be  Wilkinson,  [1902]  1  Ch.  841  ^ 
Re  Sidebottom,  [1902]  2  Ch.  38». 
(or)  Be  Sidebottom,  vbi  9vjk 
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By  8.  6,  after  the  expiration  of  the  time  limited  for  sale 
by  8.  5,  the  land  unsold,  where  the  exception  to  s.  8  does  not 
apply*  vests  forthwith  in  the  official  trustee  of  charity  lands,  to 
be  sold  under  order  of  the  charity  commissioners. 

By  s.  7,  "  Any  personal  estate  by  Will  directed  to  be  laid 
out  in  the  purchase  of  land  to  or  for  the  benefit  of  any  charit- 
able uses  shall  except  as  hereinafter  provided,  be  held  to  or 
for  the  benefit  of  the  charitable  uses  as  though  there  had  been 
no  such  direction  to  lay  it  out  in  the  purchase  of  land  "  (^). 

(5)  Bequests  to  or  for  the  benefit  of  Religiotis  Orders. 

By  10  Geo.  IV.  c.  7,  ss.  27  et  seq.  (the  Catholic  Emancipa-  Roman 
tion  Act),  provision  is  made  for  the  gradual  suppression  and  Bmand- 
final  prohibition  within  the  United  Kingdom  of  Jesuits,  and  pation  Act, 
members  of  other  religious  orders,  communities,  or  societies 
of  the  Church  of  Rome,  bound  by  monastic  or  religious  vows. 
Consequently  societies  of  such  persons  are  illegal  within  the 
United  Kingdom  and  bequests  to  them  are  void. 

Sect.  87  of  the  Act  provides  that  nothing  therein  contained  Act  does  not 
shall  extend  or  be  construed  to  extend  in  any  manner  to  affect  religious 
any  religious  order,  community  or  establishment  consisting  of  f^^^^ 
females  bound  by  religious  or  monastic  vows. 

Sect.  15  of  7  &  8  Vict.  c.  97  (authorising  endowments  for 
the  Roman  Catholic  clergy  and  their  places  of  worship) 
provides  that  nothing  therein  shall  render  lawful  any  bequest 
or  donation  in  favour  of  any  religious  order  prohibited  by 
10  Geo.  IV.  c.  7,  in  favour  of  any  member  or  members  thereof, 
and  this  has  been  considered  as  a  legislative  declaration  that 
a  bequest  or  donation  to  or  for  the  benefit  of  the  community 
legislated  against  by  the  Catholic  Emancipation  Act  was  in 
1844  illegal,  and  if  illegal  then  it  is  still  illegal,  notwith- 
standing penalties  under  the  Act  seem  never  to  have  been 
enforced  (z). 

In  Sims  v.  Quinlan  (a)  a  bequest  to  be  applied  for  the 

(y)  See  iZfl  Sutton,   [1901]    2  Ch.  {z)  See  Cussen  r.  Hynes,  [1906]  1 

640,  as  to  the  meaning  of  the  words      I.  R.  539. 
"charitable  uses."  (a)  (1864)  17  Ir,  Ch,  Rep,  43, 
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education  and  maintenance  of  two  priests  of  the  order  of  St. 
Dominick  in  Ireland  was  held  to  be  wholly  void  by  the  opera-- 
tion  of  the  Act  of  10  Geo.  IV.  c.  7,  and  so  also  a  bequest  to  a 
priest  upon  a  secret  trust  to  apply  it  to  the  redemption  of  the 
rent  of  a  Eoman  Catholic  Church  in  Cork  held  by  certain 
Dominican  monks  as  trustees  and  used  as  one  of  the  principal 
places  of  worship  in  that  city. 

In  Cussen  v.  Hynes  (fc)  there  were  (1)  a  bequest  to  the 

Superior,  Rochestown  Convent,  county  Cork,  for  the  education 

of  a  priest  for  that  community,  and  (2)  a  bequest  to  the 

Superior,  Holy  Trinity  Church,  Charlotte  Quay,  Cork,  for  the 

community.    Evidence  was  given  that  the  convent  and  the 

church  both  belonged  to  the  Franciscan  Order,  and  it  was 

held  by  the  Court  of  Appeal  in  Ireland  that  both  bequests 

were  void  as  within  the  prohibition  created  by  10  Geo.  IV-  c.  7. 

Gift  for  the  ^  &^^  ^^7  ^^  lawfully  made   to  the   Superior   in  his 

indMduai^ia^   individual  capacity,  or  to  any  Capuchin  priest ;  but  when  it  is 

good,  but  for    given  to  the  community  of  which  he  happens  to  be  one,  and 

the  benefit  of    °  . 

the  com-         the  community  is  the  object  to  be  benefited,  it  falls  within  the 
munityisbad.  ^       words  and  policy  of  the  Act  (c).     So  also  in  the  case  of 

Character  of  ''  ,  . 

work  done  the  gift  to  the  Capuchm  Church,  it  is  impossible  to  get  rid  of 

ridTof^iUe?^  the  effect  of  the  illegality  of  the  object  of  the  bequest  by  the 

gaiity.  character  of  the  work  done  by  it  (d). 
Effect  of  gift         It  would  seem,  however,  that  a  community,  illegal  as  such. 

toiUegalcom-  _  .,...,  ,      f  , 

munity  upon    may  DO  made  the  recipient  of  a  bequest  expressly  devoted  to  a 

lawful  purpose,  which  the  community  is  bound  to  carry  out — 

on  the  principle  that  a  valid  and  lawful  trust  is  not  to  be 

defeated  for  want  of  a  proper  trustee  (e). 

Effect  of  gift,        A  bequest  to  a  religious  community  of  women  may  be  either 

able,  to  a         &  charitable  bequest  or  a  non-charitable  bequest.    The  result 

w^l^'*^  "^  ^*  ^-^^  ^^^^  ^^^'^  appear  to  be  that  a  gift  not  charitable  to 

such  a  religious  community,  including  not  only  the  existing 
members,  but  also  all  persons  who  should  be,  or  become 

(ft)  [1906]  1  I.  R.  639.  p.  547  ;  see  also  Walsh  r.  Walsh,  (1869) 

(<?)  IMd^  per  Sir  Samuel  Walker,  C,  Ir.  R.  4  Eq.  396. 

at  p.  543.  (e)  Cussen  r.  Hynes,  nhi  snp.^  per 

(d)  Ihid,,  per  FitzGibbon,  L.J.,  at  FitzGibbon,  L.J.,  at  p.  545. 
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thereafter,  members  of  it,  during  a  period  capable  of  extending 
beyond  the  legal  limits  prescribed  by  the  rule  against  per- 
petuities, is  void ;  but  that  if  such  gift,  according  to  its  true 
constx*uction,  is  one  to  the  individuals  composing  the  com- 
munity at  the  death  of  the  testator,  or  some  other  term  within 
legal  limits  appointed  for  ascertaining  the  class  of  such  indi- 
viduals, the  gift  is  valid.     It  was  accordingly  held  in  Morrow 
V.  M'Conville  (/)  by  the  Vice-Chancellor  in  Ireland,  that  a 
gift  to  the  use  and  benefit  of  the  Boman  Catholic  convent  of 
St.  Joseph's,  Lurgan,  was  void.    For  though  in  the  case  of  a 
convent  there  is  not  a  succession  recognised  by  law  and 
necessary  for  a  corporate  existence,  yet  there  is  a  succession 
in  fact,  and  still  in  popular  estimation  it  is  the  same  convent, 
having  in  many  cases  endured  for  centuries,  and  being  like 
to  endure  certainly  beyond  legal  limits.     In  the  same  case  Parol  evi- 
the  Yice-Ghancellor  refused  an  inquiry  as  to  what  the  object  missibie  to 
and  purposes  of  the  convent  were,  as  he  did  not  think  parol  non^arit-^ 
evidence  could  be  properly  resorted  to  for  the  purpose  of  ?^^®^P^.?, 
converting  a  trust  not  charitable  upon  the  face  of  the  Will  into  charit- 

.    .  ,       -i.  1  1     X       i.  *^l®  trust. 

into  a  charitable  trust. 

In  Cocks  V.  Manners  (g)  a  bequest  to  the  Dominican  con-  Effect  of  gift 
vent  at  Carisbrook  (payable  to  the  Superior  for  the  time  °^  *  conven . 
being),  being  a  religious  community  living  in  a  state  of 
celibacy,  under  a  common  superior,  for  the  purpose  of 
sanctifying  their  own  souls  by  prayer  and  pious  contempla- 
tion, was  held  not  to  be  a  charitable  trust,  nor  was  it  void  for 
perpetuity,  since  when  paid  to  the  superior  of  the  convent  it 
would  be  subject  to  no  trust  which  would  prevent  the  existing 
members  of  the  convent  from  spending  it  as  they  pleased,  and 
was  therefore  good  both  as  to  pure  and  impure  personalty  (h). 

But  in  the  same  case  a  bequest  to  the  Sisters  of  the  Charity 
of  St.  Paul  at  Selly  Oak  (payable  to  the  Superior  thereof  for 
the  time  being),  being  a  similar  community  whose  primary 
object  was  personal  sanctification,  yet  as  a  means  thereto 
employed  themselves  in  the  exercise  of  works  of  piety  and 

(/)  (1883)  11  L.  B.  Ir.  236.  (*)  See  also  Pe  Wilkinson's  Trusts, 

(j)  (1871)  L.  R.  12  Eq.  574.  (1887)  19  L.  R.  Ir.  531. 


440 


EXECUTORS. 


Gift  to  a  per- 
son as  holder 
of  an  office. 


Gift  to 
superior  of 
convent  or 
her  suc- 
cessors. 


Gift  to  A.  B. 
&  C,  or  their 
saccessors, 
known  to  tes- 
tator as 
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charity  in  teaching  the  poor  and  nursing  the  sick,  was  held 
to  be  a  charitable  bequest,  and  consequently,  as  the  law  then 
stood,  only  good  as  to  the  pure  personalty. 

Beligious  purposes  are  charitable  only  when  the  religious 
services  tend  directly  or  indirectly  towards  the  instruction  or 
the  edification  of  the  public (t).  There  is  no  "charity"  in 
attempting  to  improve  one's  own  mind  or  save  one's  own 
soul.  Charity  is  necessarily  altruistic  and  involves  the  idea 
of  aid  or  benefit  to  others,  but  given  the  latter,  the  motive 
impelling  it  is  immaterial  (/r). 

Questions  sometimes  arise  whether  persons  named  as 
legatees  are  intended  to  take  a  personal  benefit,  or  are 
designated  only  as  the  then  holders  of  office,  and  the  gift  to 
them  to  depend  on  their  continuance  in  such  office. 

A  gift  to  the  minister  of  the  Boman  Catholic  chapel  at 
Kendal  was  held  to  be  a  gift  to  the  minister  as  such  and  a 
charitable  bequest  (l).  A  gift  to  the  person  now  minister 
would  have  been  different.  The  mere  description  of  the 
legatee  as  the  holder  of  an  office  is  not  sufficient  to  raise  any 
such  inference  (vi). 

A  gift  to  the  vicar  and  churchwardens  for  the  time  being 
of  E.  to  be  applied  by  them  in  such  manner  as  they  shall  in 
their  sole  discretion  think  fit  is  a  good  charitable  gift  for 
ecclesiastical  purposes  (u). 

Lord  Eldon  expressed  his  opinion  that  a  legacy  for  such 
purposes  as  the  superior  of  the  convent  or  her  successor 
should  judge  most  expedient,  being  given  in  that  character, 
was  sufficient  to  show  it  to  be  for  a  superstitious  use  as  the 
law  then  stood  (o). 

In  Re  Delany  (p)  the  gift  was  to  A.,  B.  &  C,  Nazareth 
House,  Hammersmith,  or  their  successors.     A.,  B.  &  C.  were 


(0  See  also  Be  Wilkinson's  Trusts, 
(1887)  19  L.  R.  It,  631. 

(*)  Per  Farwell,  J.,  in  Be  Delany, 
[1902]  2  Cb.  642,  648,  following  Cock 
V.  Manners,  ubi  tup. 

(/)  Thomber  r.   Wilson,  (1866)  3 
Drew.  245. 


(«i)  Ihid.  ;  Doe  r.  Aldridge,  (1791) 
4  T.  U.  264  ;  Be  Delany,  vbi  sup^  at 
p.  647. 

(w)  Be  Garraid,  [1907]  I  Ch.  382. 

(o)  Smart  r.  Prujean,  (1801)  6  Ves. 
660,  567. 

00  [1902]  2Cli.  642. 
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members  and  officials  of  a  religious  community,  who  were 
living  together  in  a  state  of  celibacy  for  the  purpose  of 
sanctifying  their  souls  by  prayer  and  pious  contemplation, 
and  also  with  the  object  of  affording  permanent  homes  for 
aged  and  infirm  persons  of  both  sexes.  The  persons  named 
were  known  to  the  testator  to  be  holders  of  office  in  the 
association.  It  was  held  that  the  bequest  was  not  a  gift  to 
the  named  individuals  for  their  own  personal  benefit,  but  to 
them  as  holders  of  office,  and  for  the  benefit  of  the  association, 
which  being  charitable,  and  the  gift  being  out  of  the  proceeds 
of  land  under  the  Will  of  a  testator  who  died  in  1886,  was 
void  under  the  Mortmain  Act. 

In  Attorney-Oeneraly,  Power  (q)  it  was  held  that  as  the  law  GifttoRomaa 
does  not  recognise  any  such  corporate  character  as  a  Boman  ^rehbishop 
Catholic  archbishop  or  Eoman  Catholic  bishop  a  bequest  to  ^^^  ^^ 

'^        ,  JT  ^  successors. 

him  and  his  successors  in  that  character  was  void.  But  where 
the  devise  was  to  Cardinal  Cullen,  and  in  case  of  his  death  to 
the  Boman  Catholic  Archbishop  for  the  time  being  of  Dublin 
and  to  his  heirs,  etc.,  absolutely  for  his  and  their  own  use  and 
benefit,  the  devise  was  held  to  be  a  clear  gift  for  the  personal 
benefit  of  the  devisees  (r). 

(6)  Gifts  contra  bonos  mores  or  against  Public  Policy, 

With  regard  to  gifts  to  future  illegitimate  children,  it  would  involving 

,        ...  i.         -J  .1  -f  inquiry  as  to 

seem  such   gifts  are  not  void  as  contra  honos  mores,  n  so  paternity  of 
couched  as  to  avoid  any  inquiry  as  to  the  paternity  of  the  chUdV"^*^ 
child,  but  if  the  identity  can  only  be  ascertained  by  evidence 
of  paternity,  it  will  not  be  admitted,  as  being  contrary  to  public 
decency  («). 

Bequests    contravening    the    policy    of    a    statute,    for  Against  policy 

.  ij-i/\i^         r\T     ^'  *  statute, 

mstance,  the  Mortmain  Act,  or  the  stat.  10  ueo.  lY. 
c.  7,  are  void. 

So  also  in  Thrupps  v.  Collet  It),  the  Court  would  not  give  To  protect 

persons 
against  oon- 
(^)  (1809)  1  Ball  &  B.  145.  («)  See  Williams  (10th  ed.)  856  and   sequences  of 

(r)  Donnellan     r.    O'NeiU,    (1870)      post,  p.  645.  criminal 

I.  R.  5  Eq.  523.  (0  (1868)  26  Beav.  125.  offences. 
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tions infring- 
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effect  to  a  bequest  as  charitable  which  would  protect  persons 
from  the  consequences  of  their  offences  against  the  law,  as  for 
purchasing  the  discharge  of  poachers  committed  to  prison  for 
non-payment  of  fines,  fees,  or  expenses  under  the  Game 
Laws. 

Again,  it  has  been  held  that  a  gift  is  against  public  policy 
and  void  if  it  is  intended  to  encourage,  by  the  establishment 
of  a  charity,  the  publication  of  any  work  which  asserts  the 
absolute  supremacy  of  the  Pope  in  ecclesiastical  matters  over 
the  sovereignty  of  the  State  (w). 

(7)  Invalid  Directions  for  Accumulation  of  Income. 

Any  attempt  to  sever  income  from  the  legal  ownership 
beyond  the  legal  limits  allowed  by  the  rule  against  perpetuities 
is  wholly  void,  and  a  trust  for  accumulation  if  bad  in  this 
respect  is  wholly  bad  (x).  But  where  the  trust  for  accumula- 
tion is  for  the  benefit  of  the  devisees  or  legatees  and  the  limi- 
tations of  the  property  are  valid,  the  trust  for  accumulation 
cannot  infringe  the  rule,  since  there  would  necessarily  be  a 
person  who,  within  the  period  allowed  by  law,  would  have  the 
absolute  command  over  the  property  and  by  consequence  over 
the  trust  (y).  Thus  a  trust  {or  accumulation  for  the  purpose 
of  paying  the  testator's  debts  is  valid,  since  it  does  not  prevent 
vesting,  and  the  owner  can  pay  off  the  charge  and  put  an  end 
to  the  trust  (^). 

In  Thellvsson  v.  Woodford  (a)  a  direction  to  accumulate 
rents  and  profits  and  the  produce  of  timber,  and  to  invest  in 
the  purchase  of  real  estates,  during  the  lives  of  the  survivor 
of  the  testator's  sons  and  grandsons,  and  of  such  other  issue 
as  the  sons  or  grandson  might  have,  as  should  be  living  at  the 
death  of  the  testator,  or  born  in  due  time  afterwards,  and  after 


(u)  De  Themmines  r.  De  Bonneval, 
(1828)  5  Russ.  288. 

(dr)  Lord  Southampton  v.  Marquis 
of  Hertford,  (1813)  2  V.  &  B.  54 ; 
Marshall  v.  HoUoway.  (1818)  2  Sw. 
432,  450 ;  Scarisbrick  v,  Skilmersdale, 
(1850)  19  L.  J.  Ch.  126. 

(y)  MiUer    r.    Stanley,    (1864)    2 


De  a.  J.  &  S.  188, 192. 

(;:)  Marshall  r.  Holloway,  uhi  tup,^ 
at  p.  446 ;  Bateman  r.  Hotchkin, 
(1847)  10  Beay.  426  ;  Briggs  r.  Earl  of 
Oxford,  (1852)  21  L.  J.  Ch.  829; 
Tewart  v.  Lawson,  (1874)  L.  R.  18 
£q.  490. 

(«)  (1798)  4  Ves.  227, 1  R.  B.  367. 
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the  death  of  the  survivor  to  divide  the  estates  among  the 
descendants  of  the  testator  then  living,  was  established  as  a 
valid  disposition.     In  order  to  restrict  such  accumulations  the 
Thellusson  Act,  1800  (89  &  40  Geo.  III.  c.  98),  was  passed,  and  TheTheiius- 
enacts  that  any  direction  for  the  accumulation  of   income  ' 

from  real  or  personal  property  is  void,  if  for  any  longer 
period  than — 

(1)  The  life  of  the  grantor  or  settlor ; 

(2)  The  term  of  twenty-one  years  from  the  death  of  the 

grantor,  settlor,  or  testator ; 

(3)  During  the  minority  or  respective  minorities  of  any 

person  or  persons  who  shall  be  living,  or  en  ventre  m 
mh'e  at  the  time  of  the  death  of  the  grantor  or  testator 

(4)  Or  during  the  minority  or  respective  minorities  only  of 

any  person  or  persons  who  under  the  uses  or  trusts 
would  for  the  time  being,  if  of  full  age,  be  entitled  to 
the  income. 
Any  accumulation  directed  contrary  to  the  provisions  of 
the  Act  is  to  go  to  such  person  or  persons  as  would  have  been 
entitled  thereto  if  such  accumulation  had  not  been  directed. 
Sect.  2  of  the  Act  excepts  from  its  operation — 

(a)  Any  provision  for  payment  of  debts  of  any  grantor, 
settlor,  or  devisor  or  other  person  or  persons ; 

(b)  Any  provision  for  raising  portions  for  any  child  or 
children  of  any  grantor,  settlor  or  devisor,  or  any  child  or 
children  of  any  person  taking  any  interest  under  any  convey- 
ance, settlement  or  devise ; 

(c)  Any  direction  touching  the  produce  of  timber  or  wood. 

Although  the  Will  contains  no  express  direction  to  accu- 
mulate, yet  if  an  accumulation  necessarily  takes  place  by 
reason  of  the  form  in  which  the  property  is  given  the  case 
falls  within  the  Act  (b) . 

It  is  only  the  excess  beyond  the  legal  period  which  is  bad ;  Excesa  only 
the  trust  for  accumulation  till  then  is  good  (c).  *^- 

(J)  Tench  r.  Cheese,  (1855)  6  DeG.      &  J.  179 ;  Green  r.  Gaaooyne  (1864) 
M.  &  G.  463.  34  L.  J.  Ch.  268. 

(r)  Oddie  r.  Brown,  (1859)  4  De  G. 
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The  four  different  periods  beyond  which  the  accumulation 
of  income  is  unlawful  under  the  Act  are  alternative  and  not 
cumulative ;  therefore  when  one  period  has  been  applied  and 
exhausted,  a  second  period  cannot  be  resorted  to  and  applied, 
in  order  to  extend  the  time  for  accumulation  (d). 

The  fourth  of  the  periods  is  not  confined  to  the  minority 
of  persons  born  in  the  testator's  lifetime  (e). 

A  direction  to  accumulate  for  the  purpose  of  keeping  up 
property,  and  not  to  add  to  it,  is  not  within  the  restriction 
imposed  by  the  Act  (/).  Therefore  a  direction  by  Will  to  pay 
out  of  the  testator's  property  the  premiums  upon  a  policy  of 
insurance  on  the  life  of  another  person,  is  valid  for  the  whole 
life  insured,  and  is  not  an  accumulation  by  the  Act  restricted 
to  21  years  only  (g).  So  a  trust  for  applying  rents  and  profits 
in  payment  of  ground  rents  and  keeping  buildings  insured 
against  fire  and  in  tenantable  repair  is  good  (h) ;  so  also  a 
direction  for  the  purpose  of  keeping  on  foot  a  policy  of 
insurance  to  secure  the  replacement  at  the  end  of  a  term  of  the 
capital  that  would  be  lost  through  not  selling  leaseholds  ({)• 

The  application  of  the  Act  does  not  accelerate  the  enjoy- 
ment of  any  gift  or  disposition  contained  in  a  Will.  With 
regard  to  the  excessive  accumulations  directed  the  statute 
makes  an  hiatus  between  the  period  when  the  accumulation 
ceases  by  law  and  the  period  when  the  accumulation  is  directed 
to  cease,  and,  if  there  is  nothing  in  the  Will  that  catches  the 
income  which  arises  during  that  interval  of  time,  the  excessive 
accumulations  are  undisposed  of  (k).  Such  income  from  resi- 
duary estate,  if  the  produce*of  personal  estate,  will  belong  to 
the  next-of-kin  (Z),  and  if  the  produce  of  real  estate  to  the  heir- 
at-law  (m). 


(d)  Jagger  r.  Jagger,  (1883)  25 
C.  D.  729. 

(fi)  Be  Cattell,  [1907]  1  Ch.  567. 

(/)  Re  Gardiner,  [1901]  1  Ch.  697, 
700. 

(g)  Bassil  v.  Lister,  (1861)  9  Hare, 
177,  and  see  Re  Gardiner,  vhi  mtp, 

(h)  Re  Mason,  [1891]     Ch.  467. 


(/)  Re  Gardiner,  uhi  svp. 

l/t)  Green  r.  Gascoyne,  (1864)  34 
L.  J.  Ch.  268. 

(0  Oddie  r.  Brown,  (1859)  4  De  G. 
&  J.  179. 

(m)  Nettleton  r.  Stephenson,  (1849) 
3  De  G.  &  S.  366. 
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Where  the  invalid  direction  is  to  the  income  of  a  legacy, 
and  the  residuary  estate  is  settled,  the  accumulations  in  excess 
of  the  lawful  period  fall  into  residue  as  capital  (n). 

A  provision  for  accumulating  income  to  recoup  capital  Provision  for 
applied  in  payment  of  debts  is  not  a  provision  for  payment  aebtsf" 
of  debts  within  s.  2  of  the  Act  (o). 

The  meaning  of  the  word  "  portion  "  as  generally  under-  Meaning  of 
stood  is  a  sum  of  money  secured  to  a  child  out  of  property  ^^qq  »>  ^^^ 
either  coming  from  or  settled  upon  its  parents.     The  benefit 
is  none  the  less  a  portion   because  it  is  given  to   all  the 
children,  including   the   eldest   child,  and    not   to   younger 
children  generally  (j)). 

The  Accumulations  Act,  1892  (55  &  56  Vict.  c.  58),  pro-  Act  of  1892  as 
hibits  the  accumulation  of   the  income  of  property  for  the  tion^forpur- 
purchase  of  land  only  {q),  for  any  longer  period  than  during  chase  of  land, 
the  minority  or  respective  minorities  of  any  person  or  persons 
who  under  the  uses  or  trust  of  the  instrument  would  for  the 
time  being,  if  of  full  age,  be  entitled  to  receive  the  income  so 
directed  to  be  accumulated. 

It  may  here  be  mentioned  that  the  Court  will  not  enforce  where  destin* 
a  trust  for  accumulation  and  postponement  of  the  enjoyment  come  and 
of  income  of  an  absolute  vested  gift  where  the  income  follows  ^^P^*^]  *?  *^® 

^  same  Act  has 

the  destination  of  the  fund  from  which  it  is  derived,  and  to  no  appil- 

cation 

such  a  case  the  Thellusson  Act  has  no  application  (r). 

(»)  Crawley  v.  Ci-awley,  (1836)  7  quhoun,  [1907]  S.  C.  346,  352. 

Sim.  427 ;  Morgan  r.  Morgan,  (1861)  (q)  As  to  the  distinction   between 

4  De  G.  &  S.  164  ;  Ee  Pope,  [1901]  1  a  trust  to  improve  land  and  to  pur- 

Ch.  64.  chase  land  see  Vine  r.  Raleigh,  [1891] 

{o)  He    Heathcote,    [1904]    1    Ch.  2  Ch.  18;  Ee  Gardiner,  [1901]  1  Ch. 

826.  697, 700. 

(iO  Ee  Stephens,  [1904]  1  Ch.  322,  (r)  Wharton  r.  Masterman,  [1895] 

327  ;    Colquhoan's  Trustees    r.    Col-  A.  C.  186  ;  post,  p.  462. 


CHAPTER    XXXIV. 

OF   ADEMPTION   AND   SATISFACTION. 

Sect.  1. — Of  Ademption. 
.   (1)  Of  Specific  Legacies. 

Ademption  of  The  general  rule  is,  that  in  order  to  complete  the  title  of 
bywiie  of^^  *  Specific  legatee  to  his  legacy,  the  thing  bequeathed  must,  at 
disposition  by  the  testator's  death,  remain  in  specie  as  described  in  the  Will, 

testatop.  .    •  ,  ^ 

otherwise  the  legacy  is  considered  as  revoked  by  ademption. 
For  instance,  if  the  legacy  be  of  a  specified  chattel  in  possession, 
as  of  a  gold  chain,  or  a  bale  of  wool,  or  a  piece  of  cloth,  the 
legacy  is  adeemed  not  only  by  the  testator's  selling  or  other- 
wise disposing  of  the  subject  in  his  lifetime,  but  also  if  he 
By  change  of   should  change  its  form  so  as  to  alter  the  specification  of  it;  as 
a^ter  sp^ifl-^    ^'  ^®  should  convert  the  gold  chain  into  a  cup,  or  the  wool  into 
cation.  cloth,  or  make  the  piece  of  cloth  into  a  garment,  the  legacy 

shall  be  adeemed  (a). 

Ademption  If  a  debt  specifically  bequeathed  is  afterwards  received  by 

bequeathed      ^^^  testator,  the  legacy  is  adeemed  because  the  subject-matter 

by  ita  receipt,  jg  extinguished  (b) ;  and  the  effect  is  the  same  although  the 

testator  after  receiving  the  amount  laid  it  out  on  a  new 

security  (c).     So  also  where  a  testator  in  his  lifetime  received 

and  invested  money  paid  on  a  policy  on  his  wife's  life  which 

policy  he  had  specifically  bequeathed,  the  legacy  was  held  to  be 

adeemed  (d). 

So  a  specific  bequest  of  stock  is  adeemed  by  the  sale  or 
payment  off  of  the  stock  (e). 

(a)  WiUiams  (10th  ed.)  1061.  (iQ  Barker   v.    Kayner,    (1826)    2 

(h)  Badrick    v    Stevens,  (1792)   3  Ross.  122. 

Bro.  C.  C.   481 ;  Man  ton  «.  Tabois,  (e)  Ashbumer  v.  Macguire,  (1786) 

(1885)  30  C.  D.  92,  98.  2  Bro.  C.  C.  108,  112  ;   Harrison  r. 

(c)  Gardner    r.   Hatton,    (1838)   6  Jackson,  (1877)  7  C.  D.  339  ;  i/tf  Slater, 

Him.  93  ;  Re  Bridle,  (1879)  4  C.  P.  D.  [1907]  1  Ch.  665. 
d36. 
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A  partial  receipt  by  the  testator  of  the  debt  or  of  the  stock  Partial 
specifically  bequeathed  will  operate  as  an  ademption  piv  ^^ntesjmt 
tanto  {/).  '''"^^• 

Cases  of  construction  arise  as  to  whether  the  gift  was  of  Distinction 
the  money  as  invested,  or  of  the  proceeds  of  the  fund  however  ^f  Zaae/as 
invested  provided  that  it  is  distinguishable  from  the  rest  of  invested  and 

'^  ^  ^        money  how- 

the  estate.    In  the  latter  esse  there  would  be  no  ademption  ever  invested, 
by  a  change  of  the  investment  {g). 

An  alteration  in  the  character  of  settled  property  after 
the  date  of  a  Will  exercising  a  power  will  not  prevent  the 
settled  property  in  its  altered  character  from  passing  (A). 
A  testator,  whether  he  has  property  of  his  own  or  whether 
he  has  a  power  of  appointment  over  property,  can  if  he  pleases 
use  a  form  of  words  which  will  give  effect  to  his  intention,  if 
he  so  desire  it,  that  that  property,  or  any  money  or  other 
property  into  which  it  may  be  changed,  shall  pass  at  his 
death  to  the  object  of  his  bounty.  In  the  simple  case  of  a 
gift  or  appointment  of  particular  property,  describing  it  as 
such,  no  such  question  can  arise  (i). 

It  has  been  said  that  no  ademption  will  take  place  where  Effect  of 
the  thing  specifically  bequeathed,  without  the  knowledge  of  chapter 
the  testator,  perhaps  against  his  wishes,  or  tortiously,  has  been  ^^^i^^^^f 
sold,  or  its  character  wholly  altered  by  another  person  {k).  testator  or 
It  would  seem  that  there  was  a  time  when  the  Courts  held  entij  of  his 
that  ademption   was  dependent  on  the  testator's  presumed  *'^*®'^**^^- 
intention,  and  it  was  accordingly  held  that  when  a  change  was 
effected  by  public  authority,  or  without  the  Will  of  the  testator, 
ademption  did  not  follow.    But  that  has  ceased  to  be  law.    It 
is  now  law  that  where  a  change  has  occurred  in  the  nature  of 
the  property,  even  though  effected  by  virtue  of  an  Act  of 
Parliament,  ademption  will  follow,  unless  the  testator  has  at 

(/)  Ashbumer  v.  Macguire,  vbi  tup.  (A)  Re  Moses,  ubi  tup, 

(^)  Morgan    r.    Thomas,  (1877)    6  (t)  R%    Dowsett,    hH   tup.   at    p. 

C.  D.  176,  and  cf.  Manton  v.  Tabois,  401. 

ubi   tup.,    and   see    observations   of  (ifc)  Jenkins  v.  Jones,  (1866)  L.  R 

FarweU,  J.,  in  Re  Dowsett,  [1901]  1  2  Eq.  323,  328;    and  see  WilUama 

Ch.  398,  401 ;  Re  Moses,  [1902]  1  Ch.  (10th  ed.)  1066. 

100.  123. 
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tlie  time  of  his  death  substantially  the  same  thing  existing, 
changed  only  in  name  or  form  (I). 

As  to  specific  legacies  of  goods  where  the  disposition  of  the 
subject  is  not  absolute,  the  legacy  will  not  be  adeemed :  As 
where  a  testator  pawns  or  pledges  an  article  specifically 
bequeathed,  a  right  of  redemption  is  left  in  him,  and  passes 
to  the  legatee  at  his  death,  so  as  to  enable  him  to  call  on  the 
executor  to  redeem,  and  deliver  it  to  him  (in). 

The  ademption  of  a  specific  legacy  of  goods  will  sometimes 
be  eflfected  by  the  mere  removal  of  them ;  as  where  the 
testator  bequeathed  all  his  books  at  his  chambers  in  the 
Temple,  and  afterwards  removed  his  books  into  the  country  (n); 
or  bequeathed  all  his  goods  in  a  house  and  subsequently 
removed  them :  the  general  rule  being  that  such  description 
relates  to  the  death  of  the  testator,  and  if  removed  they  would 
not  pass  (o).  But  a  mere  temporary  removal  for  preservation, 
as  on  account  of  fire,  or  during  a  temporary  occupancy  of  a 
house,  would  not  be  an  ademption(j?) ;  nor  where  it  is  clear 
that  their  locality  was  not  referred  to  as  essential  to  the 
bequest  (q). 

A  specific  bequest  of  a  term  of  years  may  be  confined 
to  the  existing  term,  in  which  case  the  gift  would  be  adeemed 
by  the  subsequent  surrender  of  the  term,  notwithstanding  the 
grant  of  a  new  lease  (r).  But  the  context  may  show  that  the 
testator  did  not  intend  to  confine  its  operation  to  the  interest 
which  he  had  at  the  date  of  the  Will,  and  in  that  case  even 
the  subsequently  acquired  freehold  may  pass  («). 

The  rule  as  to  ademption  applies  to  appointments  under 
powers.  The  power  must  be  read  with  the  instrument  creat- 
ing it,  and  if  at  the  date  when  the  instrument  comes  into 
operation  either  there  is  no  person  to  take,  or  there  is  no 


(0  Jie  Slater,  [1907]  1  Ch.  666,  671. 

(/w)  Williams  (10th  ed.)  1067. 

(/t)  Green  r.  Symonds,  (1730)  1 
Bro.  C.  C.  128,  n. 

00  Chapman  v.  Hart,  (1749)  1  Ves. 
Sen.  271,  273. 

{p)  Ibid.;  Rawlinsonr.  Bawlinson, 


(1876)  3  C.  D.  302. 

(^)  See  Williams  (10th  ed.)  1068. 

(/•)  Slatter  r.  Noton,  (1809)  16  Ves. 
197.  and  see  Williams  (10th  ed.)  1069. 

(s)  Sazton  v.  Saxton,  (1879)  13  C.  D. 
359. 
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property  on  which  the  power  can  operate,  the  appointment 
fails.  There  is  no  distinction  to  be  drawn  between  general 
and  specific  powers  in  this  respect  (t). 

(2)  Ademption  by  Payment  in  Anticipation. 

(a)  By  Testator  in  loco  parentis. 
When  a  testator  gives  a  legacy  to  a  child,  or  to  any  other  subsequent 

.  11  ivii  i_'i*  i.1    Slit  inter  vivos 

person  towards  whom  he  has  taken  on  himself  parental  %y  testator  in 
obligations,  and  afterwards  makes  a  gift  or  enters  into  a  binding  ^''^^  parentis. 
contract  in  his  lifetime  in  favour  of  the  same  legatee,  then 
(unless  there  be  distinctions  between  the  nature  and  conditions 
of  the  two  gifts  of  a  material  kind)  there  is  a  presumption 
prima  facie  that  both  gifts  were  made  to  fulfil  the  same 
natural  or  moral  obligation  of  providing  for  the  legatee ;  and 
consequently  that  the  gift  inter  vivos  is  either  wholly  or  in 
part  a  substitution  for,  or  "  an  ademption  "  of,  the  legacy  (tO* 

The  principle  is  that  it  must  be  presumed  that  a  father  Principle 
intends  equality  between  the  children ;   and  if  he  leaves  the  prSumption 
residue  to  the  children,  and  afterwards  makes  an  advance  to  ®^  equality. 
one  of  the  children,  the  general  rule  is  that  such  advance 
must  be  brought  into  hotchpot,  so  that  the  disposition  of  his 
fortune,  by  which  he  intended  to  produce  equality  among  the 
children,  may  not  be  altered  {x). 

The  rule  designed  to  produce  equality  among  children  The  doctrine 
cannot  be  extended  so  as  to  reduce  their  shares  for  the  benefit  favow^of  a  ^ 
of  a  stranger.     The  doctrine  of  ademption  can  only  be  applied  *^^*^g®^* 
between  children,  against  a  child  in  favour  of  a  child,  not  in 
favour  of  a  stranger  (y). 

It  was  at  one  time  thought  that  the  ademption  in  such  a  Such  ademp- 
case  would  be  (prima  facie)  total,  although  the  amount  of  the  ^rot^^. 
subsequent  advancement   might  be  less  than   that  of  the 
legacy,  but  in  Pym  v.  Lockyer  (z)  the  rule  was  established 
that  when  the  donor  is  a  parent,  or  in  loco  parentis,  and  when 

(0  iZf?  Dowsett,  [1901]  1  Ch.  398;  L.  R.  7  Ch.  670,  673,  per  James,  L.J. 

Bs  Moses,  [1902]  1  Ch.  100.  (y)  Meinertzagen    r.    Walters,  ubi 

(u)  Be  PoUock,  (1885)  28  C.  D.  552,  sup.  ;  Re  Heather,  [1906]  2  Ch.  230. 

556,  per  Ld.  Selbome.  (z)  (1841)  5  My.  &  Cr.  29. 

(a?)  Meinertzagen  r.  Walters,  (1872) 

E.  G  a 
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the  amount  of  the  subsequent  gift  is  less  than  that  of  tlie  legacy, 
the  mere  presumption  does  not  go  beyond  an  ademption  pro 

tan  to  (a). 

No  distinction  The  case  of  Pym  v.  Lockyer  having  established  that  there 

bequest  of  Diay  be  ademption  pro  tanto,  it  followed  that  there  was  no 

amount  and  of  ^^^asonable  distinction  between  a  bequest  of  a  specific  amount 

a  reaidue  in  and  the  bequest  of  a  residue,  and  it  was  accordingly  decided 

application  of    .  ^  '  ^  "^ 

the  principle ;  in   Monteflore  v.  Gtiedalla  (b)  that  a  bequest  of  a  share  of 

residue  for  the  benefit  of  a  child  is  subject  to  ademption  in 
the  same  way  as  a  pecuniary  legacy.  Satisfaction  by  a 
residue  and  ademption  of  a  residue  for  this  purpose  cannot  be 
distinguished. 

nor  between  There  would  seem  to  be  no  principle  on  which  a  distinction 

gifts  01  money  i       ,  T       . 

and  of  other*    Can  be  drawn  for  the  purpose  of  considering  what  is  a  portion 

perty?  ^^      between  a  gift  of  money  and  a  gift  of  any  other  kind  of 

property,  and  the  cases  show  that  gifts  of  shares  of  residue,  of 

shares  in  partnership  property,  and  of  real  estate  have  been 

considered  and  treated  as  portions  (c). 

Whether  gift         In  considering  whether  an  advance  is  to  be  considered  as  a 

a^demption   portion  and  an  ademption  of  a  portion  under  a  Will,  the 

♦K?!,^!lfJ!^  *^  whole  of  the  circumstances  and  manner  of  the  gift  must  be 

the  circnm-  ^ 

stancps.  looked  at  (d).    If  a  child  were  in  business  and  required  further 

capital,  a  sum  given  for  that  purpose  would  be  an  advancement, 
but  a  sum  given  merely  to  assist  him  temporarily  would  not. 
So  in  Taylor  v.  Taylor  (e)  a  father  who  had  paid  a  sum  of 
£650  to  extricate  his  son  from  debts  of  honour  in  India  was 
treated  by  Jessei,  M.B.,  as  having  thus  made  a  gift  to  bis 
son,  and  not  an  advancement  by  way  of  portion  ;  and  so  it 
was  held  in  Re  Scott  if)  with  regard  to  payment  of  £1,500  to 
a  son  to  release  him  pro  tanto  from  a  debt  which  might  have 
been  enforced  against  him  by  mortgagees  if  the  father  had 
not  come  forward  with  his  assistance. 

(a)  Per  Ld.  Selbome  in  Se  Pollock,  De  G.  J.  &  S.  224,  228,  per  Knight- 

vbi  sup.  Bruce,  L.J. 

(ft)  (1860)  1  De  G.  F.  &  J.  93, 100.  (e)  (1875)  L.  E.  20  Eq.  155. 

(O  Re  Lacon,  [1891]  2  Ch.  482, 487,  (/)  [1903]     1     Ch.    1,    approTing 

per  Ronier,  J.  Taylor  r.  Taylor,  ubi  tup. 

(d)  Barenscroft  v.  Jones,  (1864)  4 
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Parol  evidence  is  admissible  in  such  cases  for  the  purpose  Parol  evi- 
of  showing  what  the  testator  meant  by  the  act  subsequent  to  gibie. 
the  Will.    The  parol  evidence  is  not  receivable  as  evidence  of 
revocation  or  alteration  of  any  part  of  the  Will,  but  as  evidence 
of  a  transaction  whereby  the  legatee  has  received  the  legacy, 
or  part  of  the  legacy,  by  anticipation  (g). 

If  the  presumption  of  law  against  double  portions,  provided  Parol  evi- 
by  a  person  in  loco  parentis,  be  attempted  to  be  rebutted  by  gibie  both  to 
parol  evidence,  it  may  be  supported  by  evidence  of  the  same  Jap^rt^pre- 
kind ;  and  the  declarations  of  the  person  in  loco  parentis  are  sumption, 
admissible  in  evidence    upon    the    question    of   his  inten- 
tion (h). 

The  existence  of  a  codicil  executed  after  the  advancement  Sabsequent 
and  expressly  confirming  the  Will  giving  a  legacy,  but  con-  nn^hig^"" 
taining  no  reference  to  it,  is  a  fact  which  cannot  be  left  out  of  ^^j^j^^*  ^^' 
consideration,  but  is  not  decisive  of  the  question  (t). 

In  order  to  establish  a  case  for  the  application  of  the  rule  as  Both  gifts 
to  double  portions  both  of  the  suggested  gifts  or  portions  must  natoie  of 
be  gifts  in  the  nature  of  a  portion  (i).    The  presumption  will  P^^**®^- 
not  prevail  where  the  testamentary  portion  and  subsequent 
advancement  are  not  ejusdem  generis ;  or  where  the  subsequent 
advancement  depends  upon  a  contingency  and   the  testa- 
mentary portion  is  certain  ;  or  where  a  legacy  or  advancement 
is  not  merely  given  as  a  portion  but  is  expressed  to  be  made 
in  lieu  of,  or  compensation  for,  an  interest  to  which  the  child 
was  entitled  (Z). 

The  application  of  the  principle  of  ademption  will  not  be  Effect  of 
prevented  by  the  circumstance  that  the  limitations  of  the  theiimiu!*^ 
portion  under  the  Will  are  widely  different  from  the  limita-  ^^^^  **'  ^^^ 
tions  of  the  portion  under  the  settlement  (m).     In  this  respect 
there  is  a  distinction  between  the  principle  of  ademption  of 
legacies  given  as  portions  and  that  of  the  satisfaction  of  debts 

(^)  Kirk  r.  Eddowes,  (1844)  3  Hare,  Re  Scott,  uU  sup, 

509;   and   aee    Williams   (10th    ed.)  (It)  Re  Lacon,  [1891]    2  Ch.  482, 

1074.  498,  per  Bowen,  L.J. 

(A)  Powys    r.   Mansfield,  (1837)  3  (0  Williams  (10th  ed.)  1073. 

My.  &  Ct.  369.  (jti)  Durham  r.  Wharton,  (1836)  3 

(i)  Ravenscroft  v.  Jones,  nhi  nip.  ;  Gl.  U,  F.  146,  164. 

G  a  2 
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by  legacies  (n) .    Accordingly,  where  a  father  makes  an  absolute 
gift  by  Will  of  a  certain  sum  to  a  daughter  and  afterwards 
takes  upon  himself  to  make  a  settlement  upon  her  marriage 
of  a  like  sum  on  her  and  her  husband  and  children,  the 
variance  between  the  provisions  of  the  Will  and  those  of  the 
settlement  affords  no  argument  against  the  portion  being  a 
satisfaction  of  the  legacy,  and  the  provision  by  the  settlement 
is  an  ademption  of  the  legacy  (o).    And  so  where  a  legacy  is 
given  to  M.,  with  a  contingent  limitation  over  to  N.  in  the 
event  of  M.  dying  without  children,  if  the  legacy  to  M.  is 
adeemed  by  a  subsequent  gift  to  M.  in  the  lifetime  of  the 
testator,  to  which  no  limitation  in  favour  of  N.  is  attached,  the 
legacy  is  not  merely  adeemed  as  to  M.,  but  also  extinguished 
as  to  N.  (p). 
What  con-  Mothers,    uncles,  great-uncles,    grandfathers    or    grand- 

standing  in  mothers,  or  putative  fathers,  are  not  to  be  considered  in  loco 
loeoparentu.  parentum  unless  they  have  intended  to  assume  the  oflSce  and 
duty  of  a  parent.  But  a  person  may  stand  in  loco  parentis  to 
a  child,  though  the  child  resides  with  and  is  maintained  by 
his  father  (q).  Parol  evidence  is  admissible  to  prove  that  a 
person  meant  to  put  himself  in  loco  parentis  to  a  child,  so  far 
as  relates  to  the  child's  future  provision ;  and  evidence  of  his 
declarations,  as  well  as  the  acts  of  such  a  person,  are  ad- 
missible for  that  purpose  (7*). 

(J))  Of  Legacies  bequeathed  for  a  Particitlar  Puipose. 

Effect  of  Bub-  ^^^  presumption  arising  out  of  the  parental  or  assumed 
to^t^e^for  P*^^®^**^  relation  does  not  extend  to  any  case  in  which  the 
same  purpose   legatee  is  a  stranger  to  that  relation.     But  numerous  authori- 

ties  have  determined  that  if  a  legacy  appears  on  the  face  of 
the  Will  to  be  bequeathed  (though  to  a  stranger)  for  a 
particular  purpose,  and  a  subsequent  gift  appears  by  proper 
evidence  to  have  been  made  for  the  same  purpose,  a  similar 

(«)  See  Williams  (10th  ed.)  1072,  {p)  Twining  r.    Powell,    (1845)   2 

and  pott,  p.  456.  GoU.  262. 

(p)  Bariy  i*.  Harding  (1844),  IJ.  &  (y)  Williams  (10th  ed.)  1077. 

L.  475,  482.  (r)  Powys  v.  Mansfield,  uhi  stip. 
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presumption  is  raised  prima  facie  in  favour  of  ademption.  And 
it  is  clear  from  the  authorities  that  evidence  of  the  circum* 
stances  under  which  the  subsequent  gift  was  made,  including 
contemporaneous  or  substantially  contemporaneous  declarations 
of  the  donor  (whether  communicated  to  the  donee  or  not),  may 
be  admissible  in  such  a  case.  To  constitute  a  particular  purpose 
within  the  meaning  of  that  doctrine  it  is  not  necessary  that 
some  special  use  or  application  of  the  money,  by  or  on  behalf 
of  the  legatee  (e.g.,  for  binding  him  an  apprentice,  purchasing 
for  him  a  house,  advancing  him  upon  marriage,  or  the  like), 
should  be  in  the  testator's  view.  It  is  not  less  a  purpose,  as 
distinguished  from  a  mere  motive  of  spontaneous  bounty,  if 
the  bequest  is  expressed  to  be  made  in  fulfilment  of  some 
moral  obligation  recognised  by  the  testator,  and  originating 
in  a  definite  external  cause,  though  not  of  a  kind  which 
(unless  expressed)  the  law  would  have  recognised,  or  would 
have  presumed  to  exist.  A  case  of  this  kind  comes  very  near 
in  principle  to  the  first  class  of  cases  in  which  ademption  by 
a  subsequent  gift  is  inferred  from  the  parental  relation.  The 
reasonable  presumption  is  the  same,  namely,  that  as  the 
purpose  of  both  gifts  was  to  fulfil  one  and  the  same  antecedent 
obligation  or  duty,  a  double  fulfilment  was  (presumably)  not 
intended  (s). 

Although  no  particular  purpose  is  referred  to  in  the  Will,  Legacy  given 
yet  it  may  be  shown  that  the  legacy  was  given  for  a  purpose,  saSequentiy 
as  for  payment  or  satisfaction  of  a  debt,  and  if  the  debt  is  paid  ^towflife. 
oflf  in  the  testator's  lifetime  his  estate  is  relieved  from  payment  *^™® 
of  the  legacy  (t). 

So  it  may  be  shown  that  a  legacy  given  by  Will  of  a  sum 
of  money  by  a  mother,  or  person  not  in  loco  parentis,  is 
adeemed  by  payment  or  appointment  by  the  testatrix  in  her 
lifetime  of  a  sum  of  money  to  the  legatee  in  anticipation  (w). 

There  would  seem  to  be  no  authority  that  a  mere  legacy  to  What  is  a 
A.  in  trust  for  the  benefit  of  B.,  an  infant,  is  a  legacy  for  a  ^^^^' 
particular  purpose  within  the  rule,  and  it  was  accordingly  held 

(0  Be  Pollock,  (1886)  28  C.  D.  552,  (0  He  Fletcher,  (1887)  38  C.  D.  373. 

656,  per  Ld.  Selborne.  ^        (i»)  He  Ashton,  [1898]  1  Ch.  142. 
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in  Re  Sviythies  (x)  that  a  legacy  to  a  trustee  for  the  benefit 
of  an  infant,  to  whom  the  testator  is  not  in  loco  parentis^  is 
not  given  for  a  particular  purpose  so  as  to  be  adeemed  by  a 
subsequent  gift  of  the  same  sum  to  the  same  trustee  for  the 
same  purpose. 

A  legacy  to  the  trustees  of  the  endowment  fund  of  a  hospital, 
not  for  the  general  purposes  of  the  hospital,  is  a  legacy  for  a 
particular  purpose,  and  is  therefore  adeemed  by  a  gift  of  the 
same  amount  to  the  same  trustees  in  the  testator's  lifetime  (t/). 


Bequest  by 
the  debtor  of 
legacy  equal 
to  or  exceed- 
ing debt 
presumed 
to  be  in 
satisfaction. 


What  is  suffi- 
cient to  rebut 
presumption. 


Sect.  2. — Of  Satisfaction  of  Debts  and  Portions  by  Legacies, 

(1)  Satisfaction  of  Debts  by  Legacies. 

Where  a  debtor  bequeaths  to  his  creditor  a  legacy  equal  to, 
or  exceeding  the  amount  of,  his  debt,  it  will  be  presumed,  in 
the  absence  of  evidence  of  a  contrary  intention,  that  the  legacy 
was  meant  by  the  testator  as  a  satisfaction  of  the  debt  (z). 

Judges,  however,  have  frequently  expressed  their  disapproval 
of  this  rule,  and  the  Courts  have  laid  hold  of  slight  circum- 
stances to  get  out  of  it  (a). 

The  presumption  is  rebutted  if  the  debt  was  contracted 
after  the  date  of  the  Will,  or  if  the  debt  is  due  on  a  current 
account,  or  upon  a  bill  of  exchange  or  other  negotiable  instru- 
ment ;  or  if  the  legacy  is  contingent,  or  uncertain  as  to  amount, 
as  if  it  is  the  whole  or  part  of  a  residue,  or  if  the  legacy  ia 
merely  a  life  interest,  or  being  an  absolute  legacy  payment 
is  deferred  {b). 

Neither  the  fact  that  the  legacy  is  not  payable  under  the 
ordinary  law  until  one  year  after  the  death  of  the  testator,  nor 
the  appointment  of  the  legatee  as  executor,  takes  the  case  out 
of  the  general  rule  (c).  But  a  legacy  as  to  which  no  time  was 
fixed  for  payment  has  been  held  not  to  be  a  satisfaction  of 
a  debt  payable  within  three  months  of  the  testator's  death. 


(a?)  [1903]  1  Ch.  261. 
(y)  lU  Corbett,  [1903]  2  Ch.  326. 
(r)  Williams  (10th  ed.)  1041  ;  Be 
Rattenberry,  [1906]  1  Ch.  667,  670. 
(a)  lie  Horlock,  [1895]  1  Ch.  616, 


518. 

(b)  Williams  (10th  ed.)  1042 ; 
Crichton  r.  Crichton,  [1895]  2  Ch. 
853. 

(r)  lie  Rattenberry,  ubi  tup. 
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owing  to  the  difference  in  the  times  at  which  the  legatee  was 
entitled  to  call  for  payment  (d). 

A  direction  by  a  testator  that  his  debts  are  to  be  paid  is 
sufficient,  without  the  further  direction  to  pay  legacies,  to 
exclude  the  presumption  that  a  legacy  to  a  creditor  equal  to 
or  exceeding  the  debt  is  a  satisfaction  of  the  debt  (e). 

A  further  exception  may  be  found  in  cases  where  the  legacy 
and  debt  are  of  a  different  nature ;  as  where  the  testator  is 
indebted  by  bond,  and  bequeaths  an  interest  in  land  to  his 
creditor  (/) ;  or  where  the  legacy  is  of  chattels  {g) ;  or  where 
the  testator  had  money  in  his  hands  as  trustee  for  a  person 
for  life  and  then  for  children,  and  made  a  gift  of  like  amount 
to  the  tenant  for  life  absolutely  (li). 

A  legacy  by  parent  to  child,  or  by  husband  to  wife,  is  Rule  applies 
subject  to  the  same  general  rule  as  to  the  legacy  being  meant  parenUo  ^ 
as  a  satisfaction  of  a  debt  (i).  J^'^  ^^J^y 

'  hnsband  to 

Parol  evidence  is  admissible  to  show  whether  or  not  the  wife, 
testator  intended  the  legacy  to  be  in  addition  to  the  debt  (k) .      ^^^ 

°     *^  ^  '         evidence 

admissible. 

(2)  Satisfaction  of  Portions  by  Legacies. 

Equity  leans  against   double  portions,  and  the  general  Presumption 
rule  is  that  wherever  a  legacy  given  by  a  parent,  or  a  person  ^bie 
standing  in  loco  parentis,  is  as  great  as  or  greater  than  a  portion  portions, 
previously  secured  to  the  legatee  upon  marriage  or  otherwise, 
a  presumption  arises  that  the  legacy  was  intended  as  a  satis- 
faction of  the  portion.     If  the  legacy  is  less  than  the  portion, 
a  presumption  arises  that  it  was  intended  as  a  satisfaction 
pro  tanto  (1). 

A  share  of  residue  is  on  the  same  footing  as  a  pecuniary 
legacy  as  regards  the  rule  against  double  portions  (7/1). 

Where  there  is  a  covenant  with  trustees  to  pay  a  sum  to  Election  bj 

one  of  several 

(rf)  Be  Horlock,  uH  nip.  (i)  WilUams  (10th  ed.)  1045.               ^^^  ^"^ 

(e)  Re  Huish,  (1889)  43  C.  D.  260.  (*)  Be  Horlock,  ubi  tup. 

(J)  Williams  (10th  ed.)  1043.  (J)  Re  Blandell,  [1906]  2  Ch.  222, 

(^)  Byde  r.  Byde,  (1761)  1  Cox,  44,  226;    and    see    Williams    (10th    ed.) 

49.  1045. 

(k)  Fairer  r.  Park,  (1876)  3  C.  D.  (»*)  Thynne  v.    Earl   of   Glengall, 

309.  (1848)  2  H.  L.  Cas.  131. 
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them  to  be  held  in  trast  for  persons  in  succession,  a  legacy 
given  to  one  or  more  of  the  ceatuU  que  trust  may  operate  as  a 
satisfaction  of  the  covenant  so  far  as  the  legatees  are  concerned, 
without  satisfying  the  covenant  so  far  as  the  other  cesttds  qiie 
trust  are  concerned,  who  are  not  legatees.  The  election  of  one 
of  the  cestuis  que  trust  to  take  under  the  Will  cannot  affect  the 
rights  of  the  other  covenantees  who  take  no  interest  under 
the  Will  (n). 
Presumption  The  question  whether  a  gift  in  a  Will  is  a  satisfaction  of  a 

intention!^  portion  given  in  a  settlement,  or  a  portion  in  a  settlement  is 
an  ademption  of  a  gift  in  a  Will,  is  one  of  intention.  The 
rule  that  there  is  a  presumption  against  double  portions  is 
founded  on  the  presumption  that  the  maker  of  the  second 
instrument  supposed  himself  to  be  substantially  satisfying  the 
obligations  of  the  first.  This  rule  is  much  easier  of  applica- 
tion where  the  Will  precedes  the  settlement  than  where  the 
settlement  precedes  the  Will.  In  the  latter  case,  the  inten- 
tion to  satisfy  a  covenant  must  be  distinctly  expressed  or 
clearly  indicated.  Great  differences  in  the  sums  given,  and 
in  the  limitations  of  the  trusts  on  which  they  are  given,  will 
be  taken  as  indications  that  the  gift  in  the  Will  was  not  meant 
in  eatisfaction  of  the  covenant.  Where,  too,  the  gift  by  the 
Will  is  not  to  the  child,  but  to  trustees  to  pay  debts  and 
legacies  and  then  to  pay  the  residue  to  the  child,  the  form  of 
the  gift  will  be  taken  as  an  indication  that  the  debt  due  under 
the  settlement  must  be  satisfied  before  the  residue  is  declared  (o). 
No  positive  rule  has  been  or  can  be  laid  down  as  to  what  is 
sufficient  to  rebut  the  primd  facie  presumption  against  double 
portions  (2?). 
Parol  evi-  Parol  evidence  of  intention  is  admissible  to  rebut  the  pre- 

8uSe\orS)a't    sumption  against  double   portions,  since  parol  evidence  is 
presumption,    always  admissible  to  rebut,  but  not  to  raise,  a  presumption  (q), 

(/*)  Be  BlundeU,  uhi  mp,  625  ;  Cartwright  r.  Cartwright,  [1903] 

(o)  Chichester  t?.  Coventry,  (1867)  2  Ch.  306. 
L.  R.  2  H.  L.  71.  iq)  Re  Tussaud's  Estate,  (1878)  9 

(p)  Ibid. ;  and  see  Montagne  r.  C.  D.  363. 
Earl  of   Sandwich,  (1885)   32   C.   D. 
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Sect.  8. — Of  Release  of  Debts  by  Legacies. 

Where  a  creditor  bequeaths  a  legacy  to  his  debtor,  and  Bequest  by 
either  does  not  notice  the  debt  or  mentions  it  in  such  a  legacy  to 
manner  as  to  leave  his  intention  doubtful,  and  after  his  death  ^^^^^  "J 
the  securities  for  the  debt,  if  any  exist,  are  foxind  uncancelled  debt  in 

absence  of 

among  the  testator's  property,  the  Courts  of  Equity  do  not  intention, 
consider  the  legacy  to  the  debtor  as  necessarily,  or  even  prima 
facie,  a  release  or  extinguishment  of  the  debt,  but  require 
evidence  clearly  expressive  of  the  intention  to  release :  And  if  Parol  evi- 
such  intention  does  not  appear  clearly  expressed  or  implied  on  intention 
the  face  of  the  Will,  evidence  from  other  sources  will  be        ***  ®' 
admitted  (r). 

Sect.  4. — Of  Satisfaction  of  Debts  out  of  Legacies. 
A  legatee  is  not  entitled  to  receive,  out  of  the  estate  of  his  Principle  tiiat 

Ificratee  can* 

testator,  any  part  of  the  bounty  intended  for  him  by  the  i^t  receive 
testator,  until  the  legatee  has  paid  all  his  own  obligations  in  ^^de^wiu 
the  shape  of  debts  owing  to  the  testator's  estate  (a).  until  debt 

^  ^  owing  by  him 

The  principle  would  seem  to  be  that  a  person  who  owes  an  to  the  estate 
estate  money,  that  is  to  say,  who  is  bound  to  increase  the 
general  mass  of  the  estate  by  a  contribution  of  his  own,  cannot 
claim  an  aliquot  share  given  to  him  out  of  that  mass  without 
first  making  the  contribution  which  completes  it.     Nothing  is 
in  truth  retained  by  the  representative  of  the  estate ;  nothing 
is  in  strict  language  set  off ;  but  the  contributor  is  paid  by 
holding  in  his  hand  a  part  of  the  mass,  which,  if  the  mass 
were  completed,  he  would  receive  back(0.     Consequently  the  Principle  does 
principle  cannot  apply  to  specific  devisees,  or  legatees  of  g^tfic^ 
chattels  real,  or  of  a  specific  chattel  (w).    But  the  principle  g^^^^i^^ 
will  be  applied  in  the  case  of  a  specific  legatee,  if  the  legacy  tees  unless 

legacy 

be  represented  by  money  in  the  hands  of  the  executor  {v).  represented 

A  legacy  or  share  immediately  payable  cannot  be  retained  i,and8  oF  "^ 
to  meet  a  debt  payable  at  a  future  time  {x).  executor. 

(r)  WiUiams  (10th  ed.)  1048.  (u)  Re  Akerman,  uhi  tup, 

{»)  Lindley  on  Partnership  (7th  ed.)  (r)  Re  Taylor,  [1894]  1  Ch.  671. 

682  ;  Williams  (10th  ed.)  1049.  \x)  Re  Akerman,  uH  tup.,  Re  Abra- 

(0  Rs  Akerman,  [1891]  3  Ch.  212,  hams,  [1908]  2  Ch.  69. 

219  ;  Re  Bruce,  [1908]  1  Ch.  850. 
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unless  con- 
trary inten- 
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The  principle  does  not  apply  to  the  case  of  a  legatee  who 
became  bankrupt  before  the  death  of  the  testator  (y) ;  but  it 
will  apply  if  the  debtor  became  bankrupt  after  the  death  of 
the  testator  {z),  unless  the  executors  have  proved  in  the  bank- 
ruptcy, or  are  bound  by  a  composition  deed  to  which  the 
statutory  majority  of  the  creditors  have  assented,  in  which 
case  the  principle  would  apply  only  to  the  dividend,  or  amount 
of  the  composition  (a). 

Sect.  5. — Of  the  Effect  of  appointing  Debtoi-  to  be  Executor. 

At  law  an  appointment  by  the  testator  of  his  debtor, 
whether  he  was  a  sole  debtor  or  one  of  several  joint  debtors, 
or  even  one  of  joint  and  several  debtors,  his  executor,  operated 
as  a  release  or  extinguishment  of  the  debt;  the  principle 
being  that  a  debt  is  merely  a  right  to  recover  the  amount  by 
way  of  action,  and  as  an  executor  could  not  maintain  an  action 
against  himself,  his  appointment  by  the  creditor  to  that  ofBice 
suspended  the  action  for  the  debt:  and  where  a  personckl 
action  is  once  suspended  by  the  voluntary  act  of  the  party 
entitled  to  it,  it  is  for  ever  gone  and  discharged  (b).  But  this 
doctrine  did  not  apply  so  as  to  defraud  creditors  of  their  just 
debts,  and  therefore  the  debt  due  from  the  executor  was  con- 
sidered, on  their  behalf,  as  assets  in  his  hands.  And  in  the 
case  of  administration  granted  to  the  debtor,  the  remedy  being 
suspended  by  act  of  law  and  not  by  the  voluntary  act  of  the 
creditor,  it  was  held  to  be  only  temporarily  suspended  and 
might  be  enforced  by  an  administrator  de  bonis  non  (c). 

However,  in  equity  the  debt  is  general  assets,  not  only  for 
the  payment  of  the  testator^s  debts,  but  also  of  his  legacies ; 
and  there  is  also  a  trust  for  the  residuary  legatee,  or  next-of- 
kin,  as  ihe  case  may  be  (d). 

But  in  equity,  if  the  rights  of  creditors  are  not  interfered 
with,  evidence  is  admissible  to  show  an  intention  of  the 


(y)  Cherry  r.  Boultbee,  (1839)  4 
My.  &  C.  442 ;  Be  Hodgson,  (1878)  9 
C.  D.  673. 

(z)  m^  Watson,  [1896]  1  Ch.  925. 

(a)  Ibid,,  at  p.    933 ;    Re  Orpen, 


(1880)  16  C.  D.  202. 

(b)  WiUiams  (10th  ed.)  1054. 

(c)  Ibid. 

Id)  Ibid.,  1067. 
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testator  to  forgive  the  debt,  and  then  the  operation  of  the 
appointment  of  his  debtor  as  executor  would  complete  his  title 
and  release  the  debt(c),  although  he  may  never  prove  the 
Will  (/). 

Sect.  6. — Of  the  Effect  of  appointing  Creditor  to  be 

Executor. 

If  the  debtor  makes  his  creditor,  or  the  executor  of  his  Debt  only 
creditor,  his  executor,  this  alone  is  not  an  extinguishment  of  on  ^incipie 
the  debt,  but  if  the  executor  has  assets  which  he  may  retain  ^*  retainer. 
to  pay  himself,  it  is  an  extinguishment,  for  the  having  assets 
amounts  to  payment  (g) . 

(e)  He  Applebee,  [1891]  S  Ch.  422  ;  donee  executor  ;  Strong  r.  Bird,  (1874) 

Be  Griffin,  [1899]  1  Ch.  408.  L.  R.  18  Eq.  315  j  Be  Stewart,  (1908> 

C/)  Be  Applebee,  ubi  sup.    So  also  W.  N.  147  ;  and  see  antef  p.  298. 

an  imperfect  gift  inter  ricm  may  be  (^)  Wankford  r*  Waakford,  C1698> 

perfected  by  the  donor  appointing  the  1  Salk.  299,  305, 
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Futare  time 
for  payment 
expressed. 


Gift  payable 
at  a  deter- 
minate futare 
time  confers 
immediate 
vested 
interest. 


But  words 
such  as  "  at 
21,"  or  "  if," 
"when,"  or 
"incase,"  or 
"  provided," 
the  legatee 
attains  21  or 
other  future 
period  make 
gift  contin- 
gent. 


Sect.   1. — Of  Legacies  whether   Vested  or  Contingent. 

When  a  future  time  for  the  payment  of  a  legacy  is  defined 
by  the  Will,  the  legacy  will  be  vested  or  contingent,  according 
as,  upon  construing  the  Will,  it  appears  whether  the  testator 
meant  to  annex  the  time  to  the  payment  of  the  legacy,  or  to 
the  gift  of  it  (a). 

In  ascertaining  the  intention  of  the  testator  in  this  respect, 
Courts  of  Equity  have  established  two  positive  rules  of  con- 
struction ;  1st.  That  a  bequest  to  a  person  payable  or  to  be 
paid  at  or  when  he  shall  attain  twenty-one  years  of  age,  or  at 
the  end  of  any  other  certain  determinate  term,  confers  on  him 
a  vested  interest  immediately  on  the  testator's  death,  as  dMtuni 
in  prcesenti  solvendum  in  futuroy  and  transmissible  to  his 
executors  or  administrators;  for  the  words  "payable  "  or  "  to 
be  paid  "  are  supposed  to  disannex  the  time  from  the  gift  of 
the  legacy,  so  as  to  leave  the  gift  immediate,  in  the  same 
manner,  in  respect  of  its  vesting,  as  if  the  bequest  stood 
singly,  and  contained  no  mention  of  time.  2nd.  That  if  the 
words  "  payable "  or  "  to  be  paid "  are  omitted,  and  the 
legacies  are  given  "  at  twenty-one,"  or  "  if,"  "  when,"  "  in  case," 
or  "  provided,"  the  legatees  attain  twenty-one,  or  any  other 
future  definite  period,  these  expressions  annex  the  time  to  the 
substance  of  the  legacy,  and  make  the  legatee's  right  to  it 
depend  on  his  being  alive  at  the  time  fixed  for  its  payment. 
Consequently,  if  the  legatee  happens  to  die  before  that  period 
arrives,  his  personal  representative  will  not  be  entitled  to  the 
legacy  (6). 


(a)  WiUiams  (10th  ed.)  971.  ieq.^  where  the  above  rules  are  stated 

(h)  See  Williams  (10th  ed.)  971  et      and  illustrated  by  decided  cases,  and 
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In  the  case  of  a  particular  legacy,  where  interim  interest  is  Effect  of 

firi  vim? 

given,  it  is  presumed  that  the  testator  meant  an  immediate  interim 
gift,  because  for  the  purpose  of  interest  the  legacy  is  to  be  ^'^^^®^^' 
immediately  separated  from  the  bulk  of  the  property  (c).  And 
it  is  now  a  well  settled  rule  of  construction  that  where  there  is 
a  gift  by  Will  of  a  share  of  residue,  to  be  paid  or  transferred 
to  the  legatee  on  his  attaining  a  particular  age,  with  a  direction 
that  in  the  meantime  the  income  of  the  share  shall  be  applied 
for  his  maintenance,  the  share  is  vested  and  not  contingent  (^). 

But  where  a  testator  gives  residue  to  several  persons  on 
their  attaining  twenty-one  in  equal  shares,  and  directs  the 
income  of  the  whole  fund  during  their  respective  minorities  to 
be  applied  for  the  maintenance  of  all  indiscriminately,  the  gift 
will  not  be  vested  (e). 

There  would  seem  to  be  no  absolute  rule  of  construction 
arising  on  a  direction  to  apply  the  whole  income  for  mainten- 
ance '*at  the  discretion  of  trustees  or  otherwise,"  but  in  each 
case  the  whole  frame  of  the  Will  must  be  looked  at  to  ascertain 
whether  the  gift  is  of  the  interest  for  maintenance  or  a  gift  of 
maintenance  out  of  interest  (/). 

The  use  of  such  words  as  "pay  and  transfer  "  as  the  only  Effect  of 
words  of  gift  in  a  deferred  bequest,  does  not  make  such  bequest  pay  and  trans- 
contingent.     The  true  criterion  is,  what  was  the  reason  for  the  [fme^^ithout^ 
postponement  ?    If  it  was  the  position  of  the  fund,  as  in  a  gift  a?y  direct 
to  one  for  life,  and  after  his  death  to  others,  the  bequest  in 
remainder  vests  at  once;  but  if  it  was  the  position  of  the 
legatee,  as  where  the  gift  is  by  a  direction  to  pay  the  fund  to 
the  legatee  when  he  shall  attain  twenty-one,  it  is  contingent  (g). 

A  devise  of  real  estate  to  a  devisee  ''  when  she  shall  attain  Gift  over  as 
the  age  of  twenty -five  years"  without  more  is  contingent  on  y^tedln? 

terest  subject 

also  cases  showing  how  the  intention  and  see  lie  Gossling,   [1902]    1  Ch.   to  be  divested, 

will  be  controUed  by  the  context ;  see  945,  reversed  on  appeal  on  point  of 

also  Re  Coutarier,  [1907]  1  Ch.  470i  construction. 

472,  where  the  principles  are  stated  (/)  See      Williams     (10th      ed.) 

by  Joyce,  J.  984,  n.    (m)  ;    and  see  Be  Williams, 

(e)  Vawdry    r.   Geddes,    (1830)    1  [1907]  1  Ch.  180. 

Buss.  &  My.  203,  208.  (^)  Be  Bennett's  Trust,   (1857)  3 

(rf)  Be  Gossling,  [1903]  1  Ch.  448.  K.  &  J.  280. 

(0  Be  Parker,  (1880)  16  C.  D.  44  ; 
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her  attaining  that  age  {h).  But  if  there  is  a  gift  over  on  the 
devisee  dying  under  age  it  would  seem  that  is  sufficient  to 
show  the  testator  intended  the  devisee  to  take  a  vested  interest 
subject  to  be  divested  on  a  future  contingency  (t). 

A  legacy  to  A.,  as  soon  as  he  attains  the  age  of  twenty-one 
years,  with  interest,  is  contingent,  as  well  as  regards  the 
interest  as  the  principal,  and  there  is  no  gift  either  of  prmcipal 
or  interest  until  the  legatee  attains  twenty-one  (k). 

Where  there  is  an  absolute  vested  gift  made  payable  at  a 
future  event,  with  direction  to  accumulate  the  income  in  the 
meantime  and  pay  it  with  the  principal,  the  Court  will  not 
enforce  the  trust  for  accumulation  in  which  no  person  has  any 
interest  but  the  legatee ;  in  other  words  the  Court  holds  that 
a  legatee  may  put  an  end  to  an  accumulation  which  is  exclu- 
sively for  his  benefit  (Z). 

Where  there  is  an  absolute  gift  to  a  legatee  in  the  first 
instance,  and  trusts  are  engrafted  or  imposed  on  that  absolute 
interest  which  fail,  either  from  lapse  or  invalidity  or  any  other 
reason,  then  the  absolute  gift  takes  effect,  so  far  as  the  trusts 
have  failed,  to  the  exclusion  of  the  residuary  legatee  or  next-of- 
kin  as  the  case  may  he(7n). 

But  if  there  is  an  absolute  gift,  and  then  a  clause  (whether 
in  a  subsequent  part  of  the  Will  or  by  codicil),  not  merely  modify- 
ing the  enjoyment  by  the  legatee,  but  diminishing  the  estate 
originally  given  to  him,  then  the  absolute  gift  has  in  effect 
been  cut  down,  and  the  Court  can  only  give  effect  to  it  so 
diminished  00. 

The  rule  as  to  vesting  of  legacies  payable  out  of  personal 
estate,  which  was  introduced  from  the  civil  law,  does  not  apply 
to  legacies  payable  out  of  real  estate,  which  are  governed  by 
the  common  law  of  England,  according  to  which  if  a  sum  of 
money  is  given  to  a  person  charged  upon  real  estate,  and  is 
made  payable  at  a  certain  age,  at  marriage,  or  other  event 


{h)  Be  Francis,  [1905]  2  Ch,  295. 

(;)  Phipps  T.  Ackers,  (1842)  9  CL  & 
F.  583. 

(A)  Knight  r.  Knight,  (1820)  2  Sim. 
U  St,  490. 


(Q  Wharton  r.  Masterman,  [1896] 
A.  C.  186. 

(m)  Hancock  r.  Watson,  [1902]  A. 
C.  14. 

(«)  72«Wilcock,  [1898]  1  Ch.96,98. 
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personal  to  the  party  to  be  benefited,  and  such  party  dies 
before  the  time  arrives,  the  portion  or  legacy  is  not  to  be 
raised  out  of  the  land,  but  it  sinks  into  it  (o) ;  and  the  rule  is 
the  same  although  interest  on  the  sum  is  given  in  the  mean- 
time ip).  But  if  the  payment  be  postponed  until  the  happen- 
ing of  an  event  not  referable  to  the  person  of  the  party  to  be 
benefited,  but  to  the  circumstances  of  the  estate  out  of  which 
the  portion  or  legacy  is  to  be  paid,  such  as  the  death  of  a 
tenant  for  life,  then  it  will  be  raisable  after  the  death  of  the 
tenant  for  life  notwithstanding  the  death  in  the  meantime  of 
the  party  to  be  benefited  {q). 

The  rules  as  to  vesting  which  apply  to  legacies  charged  on  Legacies  pay- 

'■'■''  "  able  out  of 

land  do  not,  however,  apply  to  legacies  given  out  of  moneys  to  proceeds  of 

•  .1  1       •  1      J  /  \  sale  of  laud. 

arise  from  the  sale  of  land  (r). 

Where   legacies  are  charged  on  both  real  and  personal  Legacies 
estate,  the  personal  estate  is  considered  the  primary  fund  for  both  real  and 
their  payment  («),  and  so  far  as  the  personal  fund  will  extend  the  ^^JJ^^ 
same  rules  apply  as  if  the  legacies  were  payable  out  of  personal 
estate  only ;  and  so  far  as  the  real  estate  must  be  resorted  to 
for  the  payment  of  the  legacies,  the  case  is  governed  by  the 
same    rules  as  if   they  were    charged  on   the  real  estate 
only  (t). 

But  where  the  proceeds  of  realty  and  personalty  are  directed  Legacies  pay- 
as  a  mixed  fund  to  be  applied  to  the  same  object,  it  would  process  of 
seem  that  this  indicates  an  intention  that  the  same  rules  shall  ^^^^^  "S^ 

personalty  as 

apply  to  both,  and  in  that  case  the  rules  applicable  to  personalty  a  mixed  fund. 

apply  («*)• 

Where  in  a  Will  there  are  successive  limitations  of  personal  Eflfect  of  sue- 
estate  in  favour  of  several  persons  absolutely,  the  first  of  those  utfons  o™^ 
who  survives  the  testator  takes  absolutely,  although  he  would  peraonaityto 
have  taken  nothing  if  any  previous  legatee  had  survived  and  luteiy. 

(o)  Evans  v.  Scott,  (1847)  1  H.  L.  (r)  Be  Hart's  Trusts,  (1858)  3   De 

C.  43,  57  ;  Parker  v.  Hodgson,  (1861)  G.  &  J.  195,  203. 

1  Dr.  &  Sm.  568,  572  ;  Henty  v.  Wrey  (*)  See  ante,  p.  407. 

(1882)  21  C.  D.  332.  356.  (0  Williams  (10th  ed.)  1002. 

(/>)  Parkin  t?.  Hodgson,  uhi  tup.  («)  Genery    v.    Fitzgerald,    (1822) 

Henty  v,  Wrey,  ubi  tup.  at  p.  357.  Jac.  468. 

(^)  Evans  r.  Scott,  ubi  gup. 
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had  taken ;  the  effect  of  the  failure  of  an  earlier  gift  being  to 
accelerate,  not  to  destroy,  the  later  gift  (x). 

A  bequest  to  a  person,  ''and  in  case  of  his  death"  to 
another,  is  an  absolute  bequest  to  the  first  legatee,  if  he 
survives  the  testator.  Where  there  is  no  antecedent  estate  the 
contingency  is  referred  to  death  in  the  lifetime  of  the  testator ; 
and  when  the  gift  is  preceded  by  a  life  estate  the  contingency 
has  reference  to  the  death  of  the  donee,  either  during  the 
preceding  life  estate  or  in  the  lifetime  of  the  testator.  But 
w  here  the  gift  over  is  not  on  a  certain  event,  as  where  death  is 
coupled  with  the  contingency  of  not  leaving  issue,  there  is  no 
necessity  for  limiting  the  event  to  the  testator's  lifetime  or  the 
preceding  life  estate,  as  the  case  may  be  {y). 

As  to  executory  limitations  contained  in  any  instrument 
coming  into  operation  after  the  Slst  December,  1882,  sect.  10  (1) 
of  the  Conveyancing  Act,  1882,  provides  as  follows  :  "  Where 
there  is  a  person  entitled  to  land  for  an  estate  in  fee,  or  for  a 
term  of  years  absolute  or  determinable  on  life,  or  for  a  term 
of  life  with  an  executory  limitation  over  in  default  or  failure  of 
all  or  any  of  his  issue,  whether  within  or  at  any  specified 
period  of  time  or  not,  that  executory  limitation  shall  be  or 
become  void  and  incapable  of  taking  effect,  if  and  as  soon  as 
there  is  living  any  issue  who  has  attained  the  age  of  twenty- 
one  years  of  the  class  on  default  or  failure  whereof  the 
limitation  over  was  to  take  effect." 


Distinction 
between 
devises  of 
realty  and 
bequests  of 
personalty. 

Impossible 
condition  pre- 
cedent to  a 
devise  renders 
devise  void. 


Sect.  2. — Of  Conditional  Devises  and  BequesU, 
(1)     Impossible  Conditions  Precedent. 

As  regards  devises  of  realty,  which  are  regulated  by  the 
common  law  of  England,  if  a  condition  precedent  is  impossi- 
ble, as  to  drink  up  all  the  water  in  the  sea,  the  devise  will  be 
void  (z). 


(a-)  Fe  Lowman,  [1895]  2  Ch.  348. 

(y)  O'Mahoney  r.  Burdett,  (1874) 
L.  R.  7  H.  L.  388  ;  Be  Parry  &  Daggs, 
(1885)  31  C.  D.  130,  133 ;  and  see  Be 


Bchnadhorst,  [1901]  2  Ch.S38  ;  [1902J 
2  Ch.  234. 
(x)  Williams  (10th  ed.)  1008. 
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As  regards  legacies  which  are  regulated  by  the  civil  law,  impossible 

condition  pre- 

adopted  by  Courts  of  Equity,  if  a  condition  precedent  to  the  cedent  to  a 
vesting  of  a  legacy  is  impossible,  the  bequest  is  discharged  of  n^tory! 
the  condition;  and  the  legatee  is  entitled  as  if  the  legacy 
were  unconditional  (a). 

Where  there  is  a  condition  precedent  to  the  vesting  of  the  Performance 

.,  i*j«  J  -I'*'!*        X  t  j.1^  of  condition 

uiterest  of  a  devisee,  and  on  his  fauing  to  perform  the  con-  precedent  to 
dition  the  property  is  given  over,  the  condition  must  be  Revise, 
complied  with  strictly.    If  it  is  not  so  complied  with,  the  pro- 
perty vests  in  the  person  in  whose  favour  the  gift  over  is  made, 
and  the  Court  cannot  interfere  to  set  up  the  prior  gift  (&). 

With  regard  to  the  performance  of  conditions  precedent  Performanoe 

of  condition 

relating  to  legacies,  according  to  the  civil  law,  adopted  by  precedent  to 
Courts  of  Equity,  where  a  literal  compUance  with  the  con-  °®^"^  ■ 
dition  becomes  impossible  from  unavoidable  circumstances, 
and  without  any  fault  of  the  party,  it  is  sufficient  that  it  is 
complied  with,  as  nearly  as  it  practically  can  be,  or,  as  it  is 
technically  called,  cy-pres(c).    The  failure  of  matters  ancillary  Failure  of 
to  the  accomplishing  of  the  testator's  object  may,  it  would  L&ry  to  testa- 
seem,  be  disregarded  (d).     The  rule  of  the  Court  is  that  if  the  ^^Jb^^^* 
Court  can  put  the  parties  in  the  same  situation  as  if  the  con-  disregarded, 
dition  had  been  performed,  it  will  not  suffer  a  forfeiture  to 
attach  (e). 

If  the  performance  of  the  condition  appears  to  be  the  EflFectof 
motive  of  the  bequest,  and  the  impossibility  of  the  condition  of  condltkm 
was  unknown  to  the  testator,  as  where  a  legacy  is  given  on  ^'°.^  ^^\  .^ 
condition  the  legatee  marries  the  testator's  daughter,  who  bequest. 
happens  to  be  then  dead ;  or  where  the  impossibility  arises 
from  a  subsequent  act  of  God,  as  if  she  be  living  at  the  date 
of  the  Will,  but  dies  before  the  marriage  can  be  solemnised ; 
the  impracticability  of  the  performance  will  be  a  bar  to  the 
claim  of  the  legatee  (/). 

(a)  Williams  (10th  ed.)  1008.  (0  HoUinrake  v.   Lister,  (1826)  1 

(b)  Ibid.,  1013  ;  and  see  Egerton  v.      Buss.  500,  508. 

Earl  of  Brownlow,  (1853)  4  H.  L.  C.  (/)  Williams  (10th  ed.)  1008  ;  and 

1,  18,  n.  per  Ld.  Cranworth.  see  Yates   v.    University  College   of 

(c)  Story,  Eq.  Jur.  s.  291.  London,  (1875)  L.  R.  7  H.  L.  438 
(rf)  See  Williams  (10th  ed.)  1013. 

B.  H  H 
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EXECUTORS. 


Time  obser- 
vance  may  be 
material. 


Legatee's 
ignorance  of 
condition  no 
ezcnse. 


Executor 
owes  no  dnty 
to  legatee  to 
give  notice. 


Time  observance  may  be  material  to  the  dae  performance 
of  a  condition,  as  where  the  condition  is  that  the  legatee  shall 
within  a  time  specified  personally  apply  for  his  legacy  (^),  or 
where  the  condition  is  that  the  legatee  shall  establish  his  title 
within  a  certain  time  (h). 

The  performance  of  the  condition  is  not  excused  by  the 
ignorance  of  the  legatee,  the  principle  being  that  a  person  who 
takes  by  gift  under  a  Will  cannot  plead  want  of  knowledge  of 
the  contents  of  the  Will  as  an  excuse  for  not  complying  with 
its  provisions  (t). 

The  executor  owes  no  duty  to  the  legatee  to  give  notice  of 
the  terms  of  the  legacy,  even  though  he  takes  a  beneficial 
interest  in  the  legacy  on  the  breach  of  the  condition  (&). 


Impossible 
oonrntion  sub- 
sequent Yoid 
notwith- 
standing gift 
over. 


Construction 
of  conditions 
subsequent. 


(2)  ImpossiAle  Conditions  Svbsequent. 

Where  a  condition  subsequent  is  impossible,  it  is  the  doc- 
trine as  well  of  the  common  law  as  of  the  civil  law  that 
the  condition  is  void,  and  the  legacy  single  and  absolute ;  and 
if  the  performance  of  the  condition  subsequent  be  rendered 
impossible  by  the  act  of  Gk>d,  the  gift  to  which  the  condition 
is  attached  is  good,  even  though  there  is  a  gift  over  on  non- 
performance of  the  condition  (J). 

If  a  condition  attached  to  a  devise  is  capable  of  being  con- 
strued either  as  a  condition  precedent  or  as  a  condition  subse- 
quent, the  Court  will  prefer  the  latter  construction  (m). 
Whether  a  condition  is  to  be  construed  as  precedent  or  subse- 
quent must  depend  on  the  intention  of  the  testator  to  be 
collected  from  the  whole  instrument  (n). 

In  many  cases  the  Courts  have  regarded  apparent  conditions 
as  conditional  limitations  and  construed  them  as  having  been 
substantially  complied  with  by  the  event  which  has  actually 


C^)  WiUiams  (10th  ed.)  1014 ; 
PoweU  V.  Rawle,  (1874)  L.  R.  18  Bq. 
243. 

(K)  Bs  Hartley,  (1887)  34  C.  D.  742. 

(f)  Afltley  V.  Earl  of  Essex,  (1874) 
L.  B.  18  Eq.  290. 

(K)  Re  Lewis,  [1904]  2  Ch.  656. 


(0  WilUams  (10th  ed.)  1009 ;  Re 
Greenwood,   [1903]   1   Ch.    749;  Re 
Croxon,  [1904]  1  Ch.  252. 
(m)  Re  Greenwood,  uhi  tup, 
(n)  Egerton  v.  Karl  of  Brownlow, 
(1853)  4  H.  L.  C.  1, 157. 
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happened,  so  that  since  the  first  limitation  cannot  take  place 
the  sabsequent  one  shall.  For  instance,  a  devise  on  condition 
that  the  devisee  should  give  a  release  within  three  months 
after  the  testator's  death,  and  if  he  should  neglect  to  give  such 
release  then  over,  and  the  devisee  died  in  the  testator's  life- 
time ;  it  was  held  that  this  was  a  conditional  limitation  and 
that  the  devise  over  took  effect  (o). 

With  regard  to  conditions  subsequent,  the  general  rule  is 
that  they  are  to  be  construed  with  great  strictness,  as  they  go 
to  divest  estates  already  vested :  Therefore  the  very  event 
must  happen,  or  the  act  with  all  its  details  must  be  done,  in 
order  to  deprive  the  legatee  of  his  legacy  (p).  Moreover  the 
cesser  and  the  limitation  over  must  fit  in  with  one  another, 
and  if  there  is  no  person  to  take  under  the  limitation  over  the 
clause  is  void  (q), 

(8)  Illegal  Conditions  Precedent, 

With  regard  to  conditions  precedent  which  are  illegal,  if  illegal  condi- 

perfonnance  requires  an  act  which  is  malum  in  se,  as  to  Idll  S«tf ^«». 

A.,  burn  his  house,  or  the  like,  then  both  by  the  common  and  ^^^^f^ 
civil  law  not  only  the  condition  but  the  bequest  itself  is  void. 

But  where  the  illegality  consists  merely  in  the  performance  of  Condition 

the  condition  being  against  a  rule  or  the  policy  of  the  law,  Sa^to^ie 

there  although  by  the  common  law  the  devise  as  well  as  the  ^^^  ^f^ 

condition  is  equally  void  as  if  there  existed  malum  in  se,  by  the  but  in  same 

civil  law  the  condition  only  is  void,  and  the  bequest  single  ditk)n*of^^'^ 

and  good.     Thus,  where  the  testator  bequeathed  to  his  niece  bequ^t  alone 
^2  a  month  if  she  lived  with  her  husband,  and  £5  a  month  if 
she  lived  apart  from  him.  Lord  Northington  was  of  opinion 
that  she  was  entitled  to  the  £5  a  month  payment ;  for  the 
condition  being  contra  bonos  mores,  the  bequest  was  single  (r). 

(p)  See  WilliamB  (10th  ed.)  1014  et  207. 

seq^  where   other    instances  of   the  (^)  Musgrave  r.  Brooke,  (1884)  26 

application  of  this  principle  are  given,  C.  D.  792  ;  Re  Ck>mwallis,  (1886)  32 

and  see  Egerton  v.  Earl  of  Brownlow,  C.  D.  388. 

iibi  mp.,  at  p.  223.  (r)  WiUiams  (10th  ed.)  1009 ;  and 

ip)  Williams     (10th     ed.)     1017  ;  see  Re  Moore,  (1888)  39  C.  D.  116. 
Harrison  v.   Foreman,  (1800)  5  Ves. 

H  H  2 
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(4)  Illegal  Conditions  SubsequenL 

lUegai  condi-         Where  the  performance  of  a  condition  sabsequent  is  illegal, 

quentl^oid    *^Gn»   fi-s  ^^11  ^*    *^®    common  law  as   by  the   civil  law, 
and  devise  or    adopted  in  the  Courts  of  Equity,  the  condition  is  void  and  the 

bequest  IB  ^  ^      ^  .  -i  ,  . 

good.  devise  or  bequest  freed  from  it,  as  though  it  had  been  given 

unconditionally  (s).  On  this  principle,  a  condition  divesting 
the  interest  of  a  devisee  or  legatee  if  he  enters  into  the  naval 
or  military  services  of  the  country  is,  as  being  contrary  to 
public  policy,  void  (t). 

So  also  an  original  vested  gift  shall  not  be  qualified  by  a 
subsequent  gift  engrafted  on  it,  which  the  law  will  not  allow 
to  take  effect ;  as  by  a  gift  over  which  is  void  by  reason  of 
being  too  remote  (u). 

The  remoteness  against  which  the  rule  for  prevention  of 
perpetuities  is  directed  is  remoteness  in  the  commencement, 
or  first  taking  effect,  of  limitations,  and  not  in  the  cesser  or 
determination  of  them.  An  estate  that  is  to  arise  within  the 
prescribed  period  may  be  so  limited  as  to  determine  on  the 
happening  of  any  event,  however  remote,  as,  for  example,  the 
indefinite  failure  of  issue  of  a  person,  which  is  too  remote  a 
contingency  for  the  commencement  of  limitations.  But  an 
estate  can  only  be  made  to  determine  upon  an  event  thus 
remote  when,  by  its  original  form  and  limitation,  it  will 
regularly  cease  by  the  happening  of  the  contingency,  as  the 
term  of  the  duration  of  the  estate  :  for  a  power  reserved  to  a 
person  to  determine  the  limitation  on  such  remote  event 
would  be  void  (x).  It  follows  that  under  powers  in  an  ante- 
nuptial settlement  a  life  interest  may  be  limited  to  any  child 
of  the  marriage  until  the  happening  of  an  event,  for  instance, 
until  he  becomes  a  member  of  the  Boman  Catholic  Church  (y), 
or  so  long  as  he  should  be  living  and  unmarried,  but  a  gift 

(0  Williams  (10th  ed.)  1010 ;  Eger-  v.  Haidwick,  (1840)  2  Beav.  363. 
ton  r.  Earl  of  Brownlow,  (1853)  4  H.  (a?)  Lewis    on    Perpetuity,  p.  173  ; 

L.  C.  1,  160 ;  and  see  Re  Moore,  ubi  Wainwright  r.  Miller,  [1897]  2  Ch. 

tup.  255, 261. 

(0  lie  Beard,  [1908]  1  Ch,  383.  (y)  Wainwright  r.  Miller,  vH  tup. 

(u)  Williama  (10th  ed.)  1010  ;  Ring 
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over  to  other  children  of  the  marriage  should  the  child  marry 
would  be  void  for  remoteneBS,  as  the  class  is  not  necessarily 
ascertainable  within  twenty-one  years  after  the  death  of  the 
survivor  of  the  appointors  {z). 

Again  a  condition  is  void  which  is  inconsistent  with  and  Condition 
repugnant  to  the  gift,  as  for  instance  restraining  its  aliena^  to  abeoiate 
tion  (a),  and  the  law  is  the  same  both  as  to  real  and  personal  ^  ^ 
estate. 

But  although  a  condition  restraining  alienation  is  void,  Condition 

,  restraining 

yet  property  may  be  given  to  a  man  for  his  life,  with  a  con-  alienation, 
dition  so  expressed  as  to  amount  to  a  limitation  determining 
the  life  estate  in  the  event  of  alienation,  and  in  that  case 
neither  the  donee  nor  his  assignees  can  have  it  beyond  the 
period  Umiied  (b). 

Where  a  life  interest  is  given  subject  to  forfeiture  if  the 
tenant  for  life  should  charge  or  incumber  the  property,  and 
there  is  a  gift  over,  for  instance  in  favour  of  children,  on  such 
forfeiture,  a  forfeiture  will  be  produced  by  a  charge  or  incum- 
brance, notwithstanding  that,  in  the  event  which  happens  of 
there  being  no  children,  there  is  no  person  to  take  under  the 
gift  over  (c). 

Where  the  words  of  the  proviso  for  forfeiture  on  bank-  Forfeiture  in 
ruptcy  are  words  of  futurity,  the  forfeiture  does    not  take  unkruptcy'. 
place  if  the  bankruptcy  has  been  annulled  before   the  first 
payment  becomes  due,  or  in  other  words  before  any  right  to 
receive  the  income  in  question  has  accrued  to  the  trustee  in 
the  bankruptcy  (d). 

A  forfeiture  clause  in  a  Will,  providing  that  in  the  event  of 
alienation  or  bankruptcy  the  interest  of  the  legatee  under  the 
Will  shall  cease  and  go  over,  applies  to  a  bankruptcy  either 
before  or  after  the  date  of  the  Will  and  existing  at  the 

(s)  Ee  Gage,  [1898]  1  Ch.  498.  (c)  Hurst  r.  Hurst,  (1882)  21  C.  D. 

(a)  Bradley    r.    Peixoto,    (1797)  3  278. 

Ves.  325 ;  Be  Kosher,  (1884)  26  C.  D.  (d)  Re   Parnham's   Trusts,    (1876) 

801 ;  Re  Dugdale,  (1888)  38  C.    D.  46  L.  J.  Ch.  (N.  S.)  80,  413  ;  Kobert- 

176,  180.  son  v.  Richardson,  (1885)  30  C.  D. 

(^)  Brandon  r.  Bobinson,  (1811)  18  623,  628 ;  Re  Loftus-Otway,  [1895]  2 

Ves.  429,  433 ;  Re  Machu,  (1882)  21  Ch.  235. 
C.  D.  838,  842. 
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AbBolate 
interest  may 
be  given  over 
before  time  of 
possession. 

Gift  over  if 
donee  dies 
without  dis- 
posing of  the 
property  is 
Toia. 


Effect  of 
want  of  gift 
OTer. 


testator's  death  (e).  Bat  this  rnle  ought  not  to  be  applied  to 
any  but  those  particular  acts  of  forfeiture,  and  ought  not,  in 
the  absence  of  express  words,  to  be  extended  to  other  acts  of 
forfeiture,  as  for  instance  a  marriage  of  a  kind  forbidden  by 
the  testator  (/). 

'  An  absolute  interest  in  personalty,  whether  vested  or  con- 
tingent, may  be  given  over  upon  alienation  before  the  time  of 
possession  (g). 

If  there  is  an  absolute  bequest  of  property,  with  a  proviso 
that  if  the  legatee  dies  without  having  disposed  of  it  by  Will, 
or  otherwise,  his  interest  in  it  shall  cease  and  it  shall  go  over 
to  another,  the  gift  over  is  void  and  the  legacy  absolute,  since  it 
is  an  attempt  to  alter  the  course  of  devolution  at  the  moment  of 
devolution  and  at  no  other  time  (h),  and  there  is  no  distinction 
between  realty  and  personalty  in  this  respect  (i). 

Except  in  the  case  of  a  condition  rei  non  liciUe,  as  a  condition 
in  restraint  of  marriage,  or  not  to  dispute  the  Will,  or  not  to 
aliene,  there  is  no  rule  of  law  that  a  condition  subsequent 
shall  operate  merely  in  ten-orem  unless  the  legacy  is  given 
over  to  another  on  breach  of  the  condition.  Therefore,  where 
there  was  a  condition  subsequent  in  a  Will,  revoking  a  bequest 
to  the  testator's  daughter  in  case  she  became  a  nun,  Lord 
Granworth  held  that  the  condition  was  a  lawful  one,  and  that 
her  interest  ceased  upon  a  breach  of  it,  though  there  was  no 
gift  over  (k). 


(5)  Conditions  in  Restraint  of  Mamage. 

Conditions  With  regard  to  conditions  in  restraint  of  marriage,  it  is 

absolute  ceii-^  settled  that  conditions  which  do  not  directly  or  indirectly 
bacy  valid.       import  an  absolute  injunction  to  celibacy  are  valid  (Q.     Thus 


00  Metcalfe  p.  Metcalfe,  [1891]  3 
Ch.  1,  4. 

(/)  Re  Chapman,  [1904]  1  Ch. 
431  ;  [1906]  A.  C.  106. 

(jg)  Theobald  on  Wills  (7th  ed.),  p. 
631  ;  Churchill  r.  Marks,  (1844)  1 
Coll.  441  ;  Re  Porter,  [1892]  3  Ch. 
481. 

(A)  Shaw  r.  Ford,  (1877)  7  C.  D. 


669  ;  and  see  Re  ?et<ij,  (1883)  24  C. 
D.  616  ;  Re  Parry  and  Daggs,  (1885) 
31  C.  D.  130. 

(i)  Shaw  r.  Ford,  nhi  tup. 

(A)  Re  Dickson's  Trust,  (1860)  1 
Sim.  N.  S.  37. 

(0  Scott  r.  Taylor,  (1788)  2  Dick. 
712,721. 
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conditions  restraining  marriage  under  twenty-one,  or  other 
reasonable  age,  without  consent  (m),  or  requiring  or  prohibiting 
marriage  with  particular  persons  (n),  are  valid.  Even  a  restraint 
upon  a  woman's  freedom  of  marriage  to  be  continued  during  the 
whole  of  her  life  unless  her  marriage  were  with  the  consent  of 
a  married  person  is  valid  (o).  So  also  a  condition  or  gift  over 
on  the  marriage  of  a  widow  (p)  or  a  widower  {q)  is  valid  in 
respect  of  personal  estate,  which  is  regulated  by  the  civil  law, 
and  also  to  devises  of  land,  which  are  regulated  by  the  common 
law  (r). 

A  gift  to  a  legatee  for  life  if  she  shall  so  long  remain  Limitation 
unmarried  is  valid  (s).    Limitations  until  marriage  may  be  riage. 
good  where  limitations  defeasible  on  marriage  would  be  bad  (t). 

Further,  even  with  respect  to  conditions  in  restraint  of  Limitation 
marriage  generally,  if  there  be  a  direction  that  the  legacy,  in  riage. 
the  event  of  a  breach,  shall  go  over  to  another  legatee,  the 
condition  is  obligatory,  for  the  Court  is  bound  to  protect  the 
interest  of  the  party  in  whose  favour  the  ulterior  limitation  is 
made  (m). 


(6)  Legacy  to  a  Person  in  the  Character  of  Executor. 

A  legacy  to  a  person  in  the  character  of  executor  is  con-  Presamption 
sidered  to  be  given  upon  the  implied  condition  that  he  clothe  toexecSo? 
himself  with  that  character. 

The  presumption  is  that  a  legacy  to  a  person  appointed  Piesamption 

may  be 

executor  is  given  to  him  in  that  character,  and  it  is  on  him  to  rebutted, 
show  something  in  the  nature  of  the  legacy,  or  other  circum- 
stances arising  on  the  Will,  to  repel  that  presumption  (x). 


(w)  Beaumont  t?.  Squire,  (1852)  17 
Q.  B.  005.  As  to  what  is  sufficient 
consent  see  cases  cited  in  Williams 
(10th  ed,)  1023  et  seq. 

(«)  Hodgson  V.  Halford,  (1879)  11 
C.  D.  959 ;  Jenner  v.  Turner,  (1880) 
16  C.  D.  188,  and  other  instances  given 
in  Williams  (10th  ed.)  1021. 

(p)  ifeWhitiDg*8  Settlement,  [1905] 
1  Ch.  96. 

{p)  Newton  r.  Marsden,  (1862)  2  J. 
k  H.  356. 


(^)  Allen  V.  Jackson,  (1876)  1  C.  D. 
399. 

(r)  Jones  r.  Jones,  (1876)  1  Q.  B.  D. 
279. 

(0  Heath  r.  Lewis,  (1853)  3  De  G. 
M.  &  G.  954. 

(0  See  Evans  v.  Rosser,  (1864)  2 
H.  &  M.  190,  195. 

(«)  Williams  (10th  ed.)  1023. 

(a?)  Ibid.,  1027;  Re  Appleton, 
(1886)  29  C.  D.  893,  896. 
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Parol  evidence  is  admissible  to  rebat  this  as  well  as  any 
other  presumption  (y).  If  the  presumption  is  rebutted  the 
legatee  will  be  entitled  to  receive  the  legacy  whether  he  accepts 
the  office  or  not. 

The  fact  of  a  legacy  being  payable  to  a  legatee  (who  is 
named  as  one  of  the  executors)  after  the  death  of  a  tenant  for 
life  rebuts  the  presumption  that  the  legacy  was  given  to  him 
in  his  character  of  executor  (z). 

So  where  the  gift  is  expressed  to  be  in  respect  of  the  testator's 
relationship,  or  as  a  mark  of  respect  or  friendship,  the  pre- 
sumption is  rebutted  by  the  context  (a). 

The  mere  fact,  however,  that  the  gift  of  the  legacy  precedes 
the  appointment  of  the  legatee  as  executor,  or  that  the  legacies 
to  several  persons  appointed  executors  differ  either  in  their 
amount  or  subject-matter,  is  not  enough  by  itself  to  rebut  the 
presumption  (6). 

It  is  not  absolutely  necessary  to  prove  the  Will  in  order 
to  entitle  a  person  to  a  legacy  as  executor.  It  will  be  a 
sufficient  assumption  of  his  character  of  executor  if  the 
legatee  unequivocally  manifests  an  intention  to  act  in  the 
executorship,  although  prevented  by  death  from  proving  the 
WiU  (c). 

A  request  by  a  testator  that  a  handsome  gratuity  should 
be  given  to  each  of  his  executors  is  void  for  uncertainty  (d). 
But  a  gift  of  reasonable  remuneration  to  an  executor  for 
his  trouble  is  effectual,  and  the  Court  will  ascertain  the 
amount  (e). 


(y)  Be  Appleton,  uhi  sup, 

(z)  Be  Reeve's  Trusts,  (1877)  4  0. 
D.841. 

(a)  See  Williams  (10th  ed.)  1029  et 
teq. 

(If)  Be  Appleton,  ubi  sup. 


(c)  WUliams  (10th  ed.)  1030  ;  Lewis 
r.  Matthews,  (1869)  L.  R.  8  £q.  277. 

{d)  Jubber  v.  Jubber,  (1839)  9  Sim. 
503. 

(e)  Jackson  v.  Hamilton,  (1846)  3  J. 
k  L.  702. 


CHAPTER  XXXVI. 

OF  THE   executor's   ABSENT    AND   OP   THE   PAYMENT   OF   LEGACIES 

AND   DISTBIBUTION. 

Sect.'  1. — Protection  after  issmng  Advertisements. 

Afteb  issuing  advertisements,  and  taking  the  steps  pointed  ^^^t?'.^^ 
ont  by  the  Act  22  &  28  Vict.  c.  85,  s.  29  (a),  an  executor  or  c.  36, 8.29. 
administrator  will  have  the  same  protection  against  debts  or 
claims,  of  which  he  has  no  notice,  as  if  he  had  administered 
the  estate  under  a  decree  of  the  Court  (b) ;  and  after  satisfying 
all  claims  of  which  he  has  notice  the  executor,  or  administrator 
with  the  Will  annexed,  may  safely  assent  to  the  specific 
legacies,  and  pay  the  pecuniary  legacies,  and  distribute  the 
residue  ;  and  in  the  case  of  an  intestacy  the  administrator  may, 
in  like  manner,  distribute  the  estate  among  the  next-of-kin. 

Sect.  29  of  22  &  28  Vict.  c.  85  is  not  confined  to  claims  of 
creditors,  but  applies  also  to  persons  having  claims  as  next-of- 
kin.  It  also  affords  protection  to  the  sureties  in  an  administra- 
tion bond,  where  the  administrator  before  distributing  the 
assets  of  the  intestate  has  pursued  the  course  pointed  out  by 
that  section  (c). 

Sect.  2. — Of  the  Executor's  Assent, 

Inasmuch  as  the  executor  is  responsible  to  the  creditors  for  Assent  neoes- 
the  satisfaction  of  their  claims  to  the  extent  of  the  whole  of  ^^  ^^Ws 
the  assets,  as  a  protection  to  the  executor  the  law  imposes  the  ^^^^®' 
necessity  that  every  legatee,  whether  general  or  specific,  and 
whether  of  chattels  real  or  personal,  must  obtain  the  executor's 
assent  to  the  legacy  before  his  title  as  legatee  can  be  complete 
and  perfect  ((Q. 

(a)  See  ante,  p.  349.  (p)  Newton    v,    Sheny,    (1876)    1 

(ft)  Clegg  r.  Rowland,  (1866)  L.  B.      C.  P.  D.  246. 
3  Bq.  368.  (d)  WiUiams  (10th  ed.)  1101. 
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Before  such  assent,  however,  the  legatee  has  an  inchoate 
right  to  the  legacy,  such  as  is  transmissible  to  his  own  personal 
representatives,  in  case  of  his  death  before  it  be  paid  or 
delivered  (e). 

It  follows  from  the  rule  as  to  the  necessity  of  the  executor's 
assent,  that  if,  without  it,  the  legatee  takes  possession  of  the 
thing  bequeathed,  the  executors  may  maintain  an  action  of 
trespass  or  trover  against  him.  So,  although  a  chattel,  real 
or  personal,  specifically  bequeathed,  be  in  the  custody  or  pos- 
session of  the  legatee,  and  the  assets  be  fully  adequate  to  the 
payment  of  debts,  he  has  no  right  to  retain  it  in  opposition  to 
the  executor :  by  whom,  in  such  case,  an  action  will  lie  to 
recover  it  (/). 

Whether  the  executors  are  right  in  withholding  their 
assent  is  a  question  for  the  consideration  of  a  Court  of 
Equity  (g). 

After  assent  to  the  bequest  of  a  specific  chattel  it  vests 
absolutely  in  the  legatee,  and  he  can  maintain  an  action  at 
law  for  it,  even  against  the  executor  himself  (h).  But  no 
action  at  law  will  lie  for  a  general  legacy  (t),  or  for  a  share 
of  residue  (k). 

So  the  title  to  leaseholds  upon  the  assent  of  the  executor 
vests  absolutely  in  the  legatee,  without  any  deed  of  assign- 
ment (Z). 

The  assent  has  relation  to  the  time  of  the  testator's 
death  (m). 

TVith  regard  to  real  estate,  which  now  vests  in  the  personal 
representative,  the  Land  Transfer  Act,  1897  (60  &  61  Vict, 
c.  65),  provides  as  follows : — 

Sect.  2  (1).  '' Subject  to  the  powers,  rights,  duties,  and 
liabilities  hereinafter  mentioned,  the  personal  representatives 


(e)  Williams  (10th  ed.)  1101. 

if)  /Jul.,  1103 

{g)  Elliott  r.  Elliott,  (1841)  9  M.  & 
W.  23,  26. 

(A)  Ibid. ;  Doe  r.  Guy,  (1802)  3 
East,  120, 123. 

(i)  Decks  r.  Strutt,  (1794)  5  T.  R. 


690. 

(ft)  Jones  r.  Tanner,  (1827)  7  B.  & 
C.  542  ;  and  see  Williams  (10th  ed.) 
1566. 

(0  He  Culverhouse,  [1896]  2  Oh. 
251. 

(m)  Williams  (10th  ed.)  1108. 
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of  a  deceased  person  shall  hold  the  real  estate  as  trustees  for 
the  persons  by  law  beneficially  entitled  thereto,  and  those 
persons  shall  have  the  same  power  of  requiring  a  transfer  of 
real  estate  as  persons  beneficially  entitled  to  personal  estate 
have  of  requiring  a  transfer  of  such  personal  estate." 

(2)  {inter  alia)  "The  powers,  rights,  duties  and  liabilities  of 
personal  representatives  in  respect  of  personal  estate  shall 
apply  to  real  estate  so  far  as  the  same  are  applicable,  as  if  that 
real  estate  were  a  chattel  real  vesting  in  them  or  him,  save 
that  it  shall  not  be  lawful  for  some  or  one  only  of  several 
joint  personal  representatives,  without  the  authority  of  the 
Court,  to  sell  or  transfer  real  estate." 

Sect.  8  (1).  ''  At  any  time  after  the  death  of  the  owner  of 
any  land,  his  personal  representatives  may  assent  to  any 
devise  contained  in  his  -Will  or  may  convey  the  land  to  any 
person  entitled  thereto  as  heir,  devisee,  or  otherwise,  and  may 
make  the  assent  or  conveyance,  either  subject  to  a  charge  for 
the  payment  of  any  money  which  the  personal  representatives 
are  liable  to  pay,  or  without  any  such  charge ;  and  on  such 
assent  or  conveyance,  subject  to  a  charge  for  all  moneys  (if 
any)  which  the  personal  representatives  are  liable  to  pay,  all 
liabilities  of  the  personal  representatives  in  respect  of  the 
land  shall  cease,  except  as  to  any  acts  done  or  contracts 
entered  into  by  them  before  such  assent  or  conveyance." 

The  charge  subject  to  which  the  assent  or  conveyance  is 
made  does  not  extend  to  debts  for  which  prior  to  the  Act  the 
personal  representative  would  not  have  been  liable  as  regards 
the  personal  estate,  for  instance,  for  debts  of  which  he  has  no 
notice  after  having  issued  the  proper  advertisements  under 
s.  29  of  the  Act  22  &  23  Vict.  c.  85.  Therefore  the  devisee 
after  assent  or  conveyance  can  make  a  good  title  to  a  pur- 
chase without  regard  as  to  whether  there  may  be  other  debts 
of  which  the  legal  personal  representative  had  not  had 
notice  (n). 

Sect.  8  (2).  "At  any  time  after  the  expiration  of  one  year 

(«)  i?^  Gary  &  Lett's  Contract,  [1901]  2  Ch.  463. 
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from  the  death  of  the  owner  of  the  land,  if  his  personal  repre- 
sentatives have  failed  on  the  request  of  the  person  entitled  to 
the  land  to  convey  the  land  to  that  person,  the  Court  may,  if 
it  thinks  fit,  on  the  application  of  that  person,  and  after  notice 
to  the  personal  representatives,  order  that  the  conveyance  be 
made,  or,  in  the  case  of  registered  land,  that  the  person  so 
entitled  be  registered  as  proprietor  of  the  land  either  solely  or 
jointly  with  the  personal  representatives." 

Assent  on  the  part  of  the  executor  may  be  either  express 
or  implied  (o) ;  whether  there  has  been  an  assent  or  not 
may  involve  matter  of  law,  but  it  is  generally  a  question  of 
fact  (p). 

Where  an  executor  assents  to  a  taking  by  one  of  several 
legatees  of  one  specific  thing  it  is  necessarily  an  unqualified 
assent,  being  a  parting  with  his  interest  in  the  chattel 
altogether ;  but  where  there  are  several  chattels  bequeathed, 
the  assent  given  to  a  particular  chattel  is  not  necessarily  an 
assent  to  all,  since  the  executor  may  withhold  his  assent  as  to 
part  (q). 

An  assent  to  the  estate  of  a  legatee  for  life  is  an  assent  to 
the  bequest  in  remainder  (r). 

So  an  assent  to  take  part  as  residuary  legatee  is  an  assent 
to  take  the  whole,  because  it  admits  that  there  is  a  residue, 
and  that  the  debts  and  legacies,  which  alone  could  entitle  the 
executor  to  withhold  his  assent,  are  paid  (s). 

The  mere  fact  that  an  executor  has  made  general  payments 
to  or  for  the  benefit  of  a  legatee  of  leaseholds  and  other 
property — not  specifically  out  of  or  on  account  of  his  rents — 
was  held,  in  the  absence  of  representations  on  the  subject  by 
the  executor  to  the  legatee,  not  sufficient  to  enable  the  Court 
to  infer  that  the  legacy  had  been  assented  to  (0*  The  act  or 
expression  to  be  sufficient  should  be  unambiguous,  since  where 


(p)  Williams  (10th  ed.)  1104,  and 
see  there  the  numerous  instances  given 
as  to  what  may  constitute  assent. 

Qp)  Elliott  V,  Elliott,  (1841)  9  M. 
&  W.  23,  27. 

(S)  Ibid. 


(r)  Ibid.;  Stevenson  r.  Mayor  of 
Liverpool,  (1874)  L.  R.  10  Q.  B.  81. 

(s)  Elliott  r.  Elliott,  ubi  tup. 

(i)  Thorne  r.  Thome,  [1893]  3  Ch. 
196. 
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an  act  or  expression  is  ambiguous,  and  applies  equally  to  either 
view  of  a  question,  it  is  no  evidence  at  all  for  the  jury  (u). 

A  conditional  assent  is  sufficient  only  where  it  is  the  case  Conditional 
of  a  condition  subsequent,  or  such  a  one  as  the  executor  had 
no  authority  to  annex  for  his  own  benefit,  since  failure  in 
performing  will  not  divest  the  legatee  of  his  legacy  (x). 

A  person  appointed  executor  may  assent  to  a  legacy  before  Assent  before 
he  proves  the  Will,  and  his  assent  will  be  effectual  though  he 
should  die  before  probate  (y).    Further,  the  assent  of  any  one  Assent  of  one 

of  severftl 

of  several  executors  is  sufficient,  even  to  his  own  legacy,  with-  executors, 
out  the  others ;  and  if  the  subject  be  entire  and  given  to  all 
the  executors,  the  assent  of  any  one  of  them  to  his  own 
proportion  will  be  sufficient  (z). 

Upon  general  principles,  when  an  executor,  who  is  also  a  Possession  of 
specific  legatee,  takes  possession,  prima  facie,  he  does  so  by  legatee  pHmd 
virtue  of  his  character  of  executor  and  not  in  that  of  legatee.  auTto^Ws 
But  the  executor,  having  taken  possession,  may  afterwards  representa- 

.  .  "^  .  tive  character. 

expressly,  or  by  implication,  elect  to  treat  his  possession  as 
that  of  legatee  and  not  of  executor,  and  that  whether  he  be 
entitled  to  the  subject-matter  of  the  legacy  absolutely,  or  for  a 
qualified  interest  only  with  a  Umitation  over  to  others.  In 
the  latter  case  the  assent  of  the  executor,  in  general,  enures, 
not  only  for  his  own  benefit,  but  for  the  benefit  also  of  those 
who  take  after  him  (a). 

Accordingly,  where  an  executor  takes  an  interest  in  a  lease- 
hold estate  for  his  life,  he  must  do  something  more  than  enter 
in  order  to  give  assent  to  the  legacy,  as  the  entry  is  referable 
to  his  character  of  executor,  and  is  not  evidence  of  an  assent  to 
the  legacy  (6). 

If  an  executor  legatee  renounce  probate,  his  assent  to  his  Executor 

legatee 

own  legacy  will  be  ineffectual;  and  if  he  take  the  thing  renouncing 
bequeathed  without  the  permission  of  the  administrator  cum  l^^^l^^^ 

ineffectual. 

(u)  Doe  V,  Harris,  (1847)  16  M.  &  son  t.  TickeU,  (1819)  3  B.  &  Aid.  31, 

W.  517,  620.  40. 

(ar)  Williams     (10th      ed.)     1106  ;  (a)  Trail  v.  Bull,  (1863)  22  L.  J.  Ch. 

Elliott  V.  Elliott,  ubi  sup.,  at  p.  28.  1082,  per  Ld.  Cranworth. 

(y)  Williams  (10th  ed.)  1107.  (6)  Doe  d.  Hayes  v.  Sturges,  (1816) 

Iz)  Williams  (10th  ed.)  1114  ;  Town-  7  Taunt.  217  ;  Trail  «.  Bull,  uH  tup. 
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testamento  annexo,  he  will  incur  the  same  liabilities  as  any 
other  legatee  so  acting  (c). 

Upon  assenting  to  a  specific  bequest  given  to  them  in  trust, 
executors  forthwith  become  trustees.  Whether  such  assent 
has  been  given  is  often  of  importance,  having  regard  to  the 
distinction  between  the  liability  of  several  executors  and  that  of 
trustees  (d).  Moreover,  executors  who  have  set  apart  and  appro- 
priated assets  to  meet  a  trust  legacy  can  no  longer  retain  or 
impound  any  part  of  the  appropriated  assets  to  meet  a  debt 
from  the  legatee  to  the  general  estate  of  the  testator  (e). 

Although,  as  a  general  rule,  where  a  person  who  fills  the 
position  of  an  executor  is  found  selling  or  mortgaging  part  of 
his  testator's  estate,  he  is  to  be  presumed  to  be  acting  in  the 
discharge  of  the  duties  imposed  on  him  as  executor  (/),  yet  if 
where  a  person  is  both  executor  and  trustee,  and  a  long  time 
has  elapsed  during  which  there  is  no  evidence  of  the  executor 
having  anything  to  do  in  the  character  of  executor,  and  it  is 
admitted  there  are  no  debts,  and  no  other  reason  for  selling  is 
suggested,  it  will  be  inferred  that  his  title  is  that  of  trustee, 
and  that  he  has  ceased  to  have  the  powers  of  executor  (g). 


Payment 
cannot  be 
enforced 
before  12 
months. 

Rule  for  con- 
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executor 
only. 
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Sect.  8. — Of  the  Time  of  Payment  of  Legacies. 

An  executor  cannot  be  compelled  to  pay  a  legacy  before  the 
expiration  of  twelve  months  from  the  testator's  death,  not- 
withstanding a  direction  in  the  Will  that  payment  should  be 
made  sooner.  There  is,  however,  no  rule  which  prevents  an 
executor,  if  he  thinks  proper,  paying  legacies  or  handing  over 
the  residue  within  the  period  of  twelve  months,  as  it  is  only 
for  the  convenience  of  the  executor  in  order  to  ascertain  the 
debts  and  assets  of  the  testator  (h). 

Where  any  real  or  personal  estate  forms  the  subject  of  any 
proceedings  in  the  Chancery  Division,  Ord.  50,  r.  9,  of  the 


(O  Williams  (10th  ed.)  1114;  and 
see  20  &  21  Vict.  c.  77,  s.  79,  ante, 
p.  55. 

(d)  Dix  V,  Burford,  (1854)  19  Beav. 
409  ;  and  aeeante,  p.  4. 

(e)  Ballard  v.  Marsden,  (1880)  14 


C.  D.  374. 

(/)  Re  Venn  k  Furze's  Contract, 
[1894]  2  Ch.  101. 

(j)  JU  Verrell's  Contract,  [1903]  I 
Ch.  65. 

(A)  Williams  (10th  ed.)  1114. 
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B.  S.  G.  provides  that  if  the  judge  is  satisfied  that  the  same 
will  be  more  than  sufficient  to  answer  all  claims  thereon,  he 
may  at  any  time  after  the  commencement  of  the  proceedings 
allow  the  parties  interested  the  whole  or  part  of  the  income 
thereof,  or  part  of  the  capital  of  personal  estate. 

In  the  case  of  an  immediate  legacy  vested  but  subject  to  if  legacy 
be  divested  upon  a  future  contingency,  in  the  nature  of  a  dTvestod  fund 
condition  subsequent.  Lord  Thurlow  in  Griffiths  v.  Smith  (i)  ^  ^®P*  *^ 
directed  payment  to  the  legatee  without  security,  and  this  was 
followed  by  Sir  W.  Grant  in  Fawkes  v.  Gray  (A).  But  it  would 
seem  that  these  cases  are  contrary  to  the  whole  stream  of 
equity  since.    If  it  is  liable  to  be  divested  by  any  event,  the 
course  of  the  Court  then  is  not  to  pay,  but  keep  the  fund  in 
medio  until  the  contingency  is  determined  ({). 

In  Colston  v.  Morris  (m),  where  a  legacy  was  given  to  a 
father  on  condition  that  he  did  not  interfere  with  the  educa- 
tion of  his  daughter,  the  Court  required  security  from  the 
father  before  paying  him  the  legacy. 

A  bequest  of  an  annuity,  unless  otherwise  directed,  com-  Payment  of  . 
mences  from  the  death  of  the  testator,  and  the  first  payment 
is  paid  at  the  end  of  the  year  from  the  testator's  death  (n). 

Where  an  annuity  is  given  by  Will  with  a  direction  that  it 
shall  be  paid  monthly,  the  annuity  commences  from  the 
testator's  death,  but  the  first  payment  is  made  at  the  end  of  a 
month  after  the  testator's  death  (o). 

But  where  an  annuity  is  by  Will  directed  to  be  payable 
que^terly,  the  first  payment  to  be  made  within  eighteen 
months  after  the  testator's  death,  the  annuity  does  not  com- 
mence till  fifteen  months  from  the  death  of  the  testator  (p). 

Where  an  annuity  is  directed  by  the  testator  to  be 
purchased,  the  right  to  take  its  value  in  cash,  instead  of  the 
annual  sum,  vests  in  the  annuitant  on  the  testator's  death,  and 

(t)  (1790)  1  Ves.  97.  («)  Gibaon  f.  Bott,  (1802)   7    Ves. 

(*)  (1811)  18  Ves.  130.  89,  96. 

(Z)  Colhoun  V.  ThompBon,  (1828)  2  (p)  Hoaghton  v,  Franklin,  (1823)  1 

Molloy,  281,  287,  290,  per  Lord  Chan-  ti.  &  S.  390. 

ceUor  Hart.  {p)  Irvin  v.  Ironmonger,  (1831)   2 

(m)  (1821)  6  Madd.  89.  B.  k  Mj.  531. 
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should  the  annuitant  die  before  it  is  purchased,  his  legal  per- 
sonal representatives  are  entitled  to  the  sum  which  at  the  date 
of  the  testator's  death  would  have  purchased  the  annuity  {q). 

If  a  general  legacy  is  given  for  life  with  remainder  over,  no 
interest  is  due  till  the  end  of  two  years,  since  the  legacy  is  not 
payable  till  the  end  of  one  year  after  the  testator's  death,  and 
until  the  legacy  is  payable  there  is  no  fund  to  produce 
interest  (r). 

As  a  general  rule  a  gift  of  an  annuity  to  A.  is  a  gift  of  the 
annuity  during  the  life  of  A.  and  nothing  more  {rr).  On  the 
other  hand  prima  facie  a  gift  of  the  produce  of  a  fund  is  a 
gift  of  that  produce  in  perpetuity,  and  is  consequently  a  gift 
of  the  fund  itself  (a) ;  and  it  makes  no  difference  that  the 
fund  is  given  to  trustees  to  apply  the  income  (m). 

Sect.  4. — Appropiiation  of  Funds  to  provide  for  Future  and 

Contingent  Legacies. 

m 

If  there  is  a  vested  legacy  which  will  certainly  be  payable 
in  futuro,  the  legatee  is  entitled  to  insist  upon  the  executor 
investing  the  amount  of  it,  and  when  it  is  done  that  will  be  an 
appropriation  in  the  strict  sense  of  the  term,  and  the  gain  or 
loss  upon  the  investment  (as  the  case  may  be)  will  go  to  or  fall 
upon  the  legatee  (0- 

Where  the  legacy  is  contingent,  and  the  legatee  is,  on  the 
happening  of  the  contingency,  to  take  the  legacy  without 
interest  in  the  meantime,  the  legatee  is  not  entitled  to  require 
a  sum  to  be  appropriated  to  answer  the  legacy.  It  remains 
part  of  the  testator*  s  estate.  It  need  not  prevent  the  executor 
or  the  Court  distributing  the  residue,  after  taking  reasonable 
care  to  provide  for  the  contingent  legacy ;  but  the  fund  so  set 
apart  would  be  set  apart,  not  as  a  legacy,  but  to  answer  or 
secure  the  legacy,  and  the  fund  will  still  remain  part  of  the 


iq)  He  Bobbins,  [1906]  2  Ch.  648  ; 

[1907]  2Ch.  8. 
(r)  Gibson  v.  Bott,  ubi  sup, 
(rr)  Blight  r.  Hartnoll,   (1881)   19 

C.  D.  294 ;  He  Morgan,  [1893]  3  Ch. 

222,  228. 


(s)  Adamson  r.  Armitage,  (1816)  19 
Ves.  416.     . 

(m)  Page  r.  Leapingwell,  (1812)  18 
Ves.  463;  Haig  r.  Swiney,  (1823) 
1  Sim.  k  Stu.  487. 

(0  Me  HaU,  [1903]  2  Ch.  226. 
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estate,  the  income  ought  to  be  paid  as  part  of  the  residue,  and 
on  the  happening  of  the  contingency  the  legatee  will  be 
entitled  to  receive  the  amount  of  the  legacy  in  full  in  cash  (tt). 

Of  late  years  the  leaning  of  the  Court  is  not  to  order  a  Payment  into 
fund  to  be  paid  into  Court  to  provide  for  a  legacy,  but  rather  ordered  uniew 
to  get  rid  of  a  fund  where  there  are  proper  trustees  to  take  j^£^y, 
care  of  it.    But  if  proper  trustees  are  not  kept  up,  or  if  for 
any  other  cause  the  fund  is  in  jeopardy,  an  application  can 
be  made  for  its  protection  by  the  Court  (u). 

As  against   the  residuary  legatee  an   annuitant  is  not  Annnitant 
entitled  to  have  the  personal  estate  converted  and  an  amount  to  have 
sufficient  to  secure  the  annuity  invested ;  he  is  only  entitled  to  ^ffi^^tly 
have   the   annuity  sufficiently  secured  (x).    And  where   an  B©cured, 
annuity  is  payable  out  of  the  income  of  the  clear  residuary 
estate,  the  Court  has  jurisdiction  to  set  apart  a  sufficient  sum 
to  answer  the  annuity  and  to  pay  the  remainder  of  the  residue 
to  the  residuary  legatees  (y). 

Sect.  5. — Of  Interest  on  Legacies, 

A  legacy  bequeathed  generally,  without  assigning  any  time  General 
for  payment,  bears  interest  only  from  a  year  after  the  death  of  i^^Lt  from 
the  testator,  though  the  fund  out  of  which  it  is  to  be  paid  IJJ^f^^^ 
consists  of  stock  and  other  matters  yielding  immediate  profit,  death. 
And  if  the  executor  has  assets,  the  pecuniary  legacies  bear 
interest  from  the  expiration  of  the  year,  although  the  asseta 
have  not  been  productive  (z). 

And  where  legatees  have  had  to  wait  for  the  payment  of 
their  legacies  until  after  the  falling  in  of  a  reversionary 
interest,  they  are  entitled  not  merely  to  six  years'  arrears  of 
interest,  but  to  interest  on  their  legacies  from  the  expiration 
of  one  year  after  the  testator's  death  (a). 

Interest  does  not  become  payable  on  a  legacy  before  it  is  Deferred 
due,  and  since  a  legacy  to  a  person  in  his  capacity  of  executor  ^^^^^' 

(tt)  I  hid.  Ch.  361. 

(tt)  ^Braithwaite,(1882)21  C.  D.  (2)  Pearson  v.  Pearson,    (1802)    1 

121.  Sch.  k,  Lef.  10. 

(x)  Be  Parry,  (1889)  42  0.  D.  570.  (a)  Be  Blachford,  (1884)  27  C.  D. 

(y)  Harbin  t;.  Masterman,  [1896]  1  676. 
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is  not  due  unless  he  accepts  the  office  and  duties  of  executor, 
and  an  infant  cannot  accept  the  office  of  executor,  it  follows 
that  a  legacy  to  an  infant  as  executor  does  not  carry  interest 
until  he  is  of  age  (b). 

Where  the  direction  to  pay  is  at  a  fixed  time  the  legacy 
bears  interest  as  from  that  time,  but  where  the  direction  is  to 
pay  within  a  fixed  period  the  question  arises  whether  the  delay 
authorised  was  for  the  personal  benefit  of  the  residuary  legatee, 
as  in  Thomas  v.  Att-Oen.  (c),  in  which  case  interest  does  not 
begin  to  run  until  the  end  of  the  period,  or  the  postponement 
is  simply  for  the  convenience  of  the  testator's  estate  for  the 
purpose  of  giving  the  executors  time  to  collect  and  get  in  the 
assets,  in  which  case,  assuming  the  executors  have  assets  in 
hand  actually  realized,  the  unpaid  legacies  carry  interest  from 
the  expiration  of  one  year  after  the  testator's  death  (d), 

A  vested  legacy  subject  to  be  divested  on  the  happening  of 
a  particular  event,  as  the  death  of  the  legatee  under  the  age 
of  twenty-one  years,  carries  interest  from  a  year  after  the 
testator's  death,  and  should  the  legatee  die  under  the  age  of 
twenty-one  years,  any  arrears  of  interest  up  to  that  time  will 
be  payable  to  his  legal  personal  representative  (e). 

A  contingent  legacy  does  not  carry  interest  until  it  vests, 
but  where  there  is  a  severance  of  the  legacy  from  the  rest  of 
the  estate,  if  the  legacy  is  severed  merely  for  purposes  of 
administration,  as  because  the  residue  is  to  be  paid  over  at 
once,  or  to  be  invested  in  land,  the  contingent  legatee  is  not 
entitled  to  the  income  of  the  fund  in  the  meantime  until  the 
legacy  vests,  as  the  funds  remain  residue  until  the  contingency 
happens.  But  if  a  severance  from  the  residue  is  directed  for 
any  purpose  connected  with  the  legacy  itself,  that  fact,  with- 
out anything  else,  is  sufficient  to  make  the  legacy  carry 
interest,  and  if  the  legacy  vests  by  the  happening  of  the 
event,  the  legatee  will  be  entitled  to  the  income  accrued  in 


(J)  lU  Gardner,  (1892)  67  L.  T. 
(N.  8.)  552. 

(c)  (18S7)  2  Y.  &  C.  525. 

(d)  Olive  V.  Westerman,  (1884)  53 


L.  J.  Ch.  525. 

(0  Jle  Backley's  Trusts,  (1883)  22 
C.  D.  583. 
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the  meantime.    The  difficulty  is  in  the  application  of  the  rule 
to  particular  instances  (/). 

Where  a  legacy  is  decreed  to  be  a  satisfaction  of  a  debt,  Legacy  in 
the  Court  gives  interest  from  the  testator's  death,  for  the  of  debt, 
satisfaction  must  take  place  immediately  at  the  testator's 
death  {g). 

But  a  legacy  to  the  testator's  wife  in  lieu  of  dower  or 
freebench  carries  interest  only  from  the  expiration  of  a  year 
from  the  testator's  death,  since  this  is  a  case  of  election  (h). 

Where  a  legacy  is  given  to  an  infant  by  a  parent,  or  one  in  Legacy  to 
loco  parentis,  interest  from  the  testator's  death  is  allowed  as  a  tator  in  W 
provision  for  maintenance  (t).    This  exception  does  not  extend  i^*"*^'*- 
to  a  provision  for  an  adult  child  (k),  or  a  wife  (i). 

Interest  may  also  be  allowed  as  from  the  death  of  the 
testator  from  an  implied  direction,  where  otherwise  there 
would  not  be  any  fund  for  maintenance,  as  where  a  fund  is 
given  "for  the  use  and  support  of  the  younger  children"  of 
nephews ;  but  this  rule  has  not  been  extended  to  the  case  of 
adults ;  nor  does  it  extend  to  the  income  of  a  trust  legacy  to  a 
daughter-in-law  subject  to  the  obligation  of  maintaining  her 
deceased  husband's  children  while  minors  and  unmarried  (m). 

In  the  case  of  legacies  charged  upon  lands  only,  where  no  Legacy 
day  of  payment  is  fixed,  interest  is  chargeable  from  the  death  on*J^^^^^ 
of  the  testator  (n). 

The  general  rule  of  the  Court  is  that  arrears  of  an  annuity  Arrears  of 
do  not  carry  interest,  and  there  is  no  exception  to  this  rule  ^^^^^  ^' 
where  the  annuity  was  a  provision  for  a  wife  or  child.  The 
cases  in  which  the  Court,  in  the  absence  of  express  contract, 
allows  interest  are  confined  to  those  where  the  annuitant  has 
held  some  legal  security  which  but  for  the  interference  of  the 
Court  he  might  have  made  available  for  the  obtaining  of 

(/)  Re  Inman,  [1893]  3  Ch.  618;  (k)  Wall   r.  Wall,  (1847)   15  Sim. 

Re  Snaith,  (1894)  71  L.  T.  318,  per  513. 

North,  J.  (0  Re  Whittaker,  (1882)  21  C.  D. 

07)  Clark  v.  Sewell,  (1744)  3  Atk.  657. 

99.  (m)  Re  Crane,  [1908]  1  Ch.  379. 

(A)  Re  Bignold,   (1890)  45  C.   D.  (w)  Pearson  v.  Pearson,  ubi  tup,; 

496.  Re  Waters,  (1889)  42  C.  D.  617. 

(0  Re  Bowlby,  [1904]  2  Ch.  685. 
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interest,  or  where  the  accumnlation  of    arrears  has  been 
occasioned  by  the  misconduct  of  the  party  bound  to  pay  (o). 

It  makes  no  difference  whether  the  annuity  is  charged  on 
corpus  or  merely  on  income  (jp). 

Where  a  legacy  has  not  been  paid  at  the  proper  time,  then, 
as  between  the  legatee  and  the  person  entitled  to  the  residue, 
it  has  been  the  rule  of  the  Court  ever  since  SitweU  v. 
Bernard  {q)  to  allow  the  legatee  interest  at'  the  rate  of  4  per 
cent,  only  (in  the  absence  of  special  circumstances),  even 
although  the  residue  may  have  produced  interest  at  a  higher 
rate  (r). 

By  Ord.  56,  r.  64,  where  a  judgment  or  order  is  made 
directing  an  account  of  legacies,  interest  shall  be  computed 
thereon  at  4  per  cent,  from  the  end  of  one  year  after  the 
testator's  death,  unless  otherwise  ordered,  or  unless  any  other 
time  of  payment  or  rate  is  directed  by  the  Will,  and  in  that 
case  according  to  the  Will. 

Sect.  6. — Of  Currency  in  which  Legacies  are  to  he  Paid 

and  Cost  of  Remittance, 

The  general  rule,  apart  from  the  context,  is  that  if  a 
testator  domiciled  abroad  gives  a  sum  of  money  by  Will  it 
shall  be  paid  to  the  legatee  in  current  money  of  the  country 
where  the  testator  was  domiciled.  It  is  immaterial  that  the 
legatee  resides  elsewhere,  or  that  the  assets  of  the  testator  are 
partly  in  the  place  of  his  domicil  and  partly  elsewhere  («). 

Speaking  generally,  the  Courts  of  this  country  have  no 
jurisdiction  to  order  payment  of  money  except  in  the  currency 
of  this  country.  The  sum  ordered  to  be  paid  must  be 
expressed  in  English  money,  or  such  order  cannot  be  enforced 
by  the  ordinary  writs  of  execution.  Therefore,  in  such  cases 
it  becomes  necessary  to  consider  how  much  money  in  English 
currency  the  defendant  ought  to  pay  the  plaintiff.     The 


(o)  Torre  v.  Browne,  (1 856)  5  H.  L.  C. 
565,  677,  per  Ld.  Cran worth. 

(;;)  Wheatley  v.  Davies,  (1876)  So 
L.  T.  306. 

iq)  (1801)  6  Ves.  520. 


(r)  Re  Campbell,  [1893]  8  CK  468 
472,per  Stirling,  J. 

(0  Saunders  v.  Drake,  (1742)  2  Atk. 
465. 
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amount  in  English  currency  must  be  arHved  at  by  taking  the 
real  value  in  English  currency  of  the  foreign  currency  at  the 
place  where  payable  as  a  purchaseable  commodity,  i.e.,  in 
practice,  according  to  the  rate  of. exchange  existing  at  the 
particular  time  between  the  currencies  (t). 

If  the  legatee  requires  payment  to  be  made  to  him  at  a  Coet  of 
place  elsewhere  than  where  the  assets  are  being  administered, 
he  must  pay  the  cost  of  remittance  (u),  that  is  the  cost  of 
purchasing  for  and  sending  to  the  legatee  a  draft  on  the  place 
of  remittance  in  favour  of  the  legatee  for  the  equivalent. 

And  in  all  cases  where  land  alone  is  subjected  by  Will  with 
the  payment  of  a  sum  of  money,  in  the  absence  of  any 
contrary  intention  to  be  inferred  from  the  context  or  circum- 
stances, there  is  no  obligation  to  pay  the  money  at  any  place 
except  upon  the  land,  and  therefore  the  cost  of  remittance  to 
any  other  place  must  be  paid  by  the  legatee  (x). 

(0  Manners  r.  Pearson  &  Son,  [1898]  1  R.  &  M.  463. 

1  Ch.  581.  {w)  Lansdowner.  Lansdowne,  (1820) 

(k)  Cockerell  v.  Barber,  (1810)  16  2  Bligh,  60. 
Ves.  461  ;  Campbell  v.  Graham,  (1830) 


CHAPTER  XXXVII. 


OF  ABATBMBNT. 


General 
legacies  abate 
rateablj. 

Valuation  of 
general 
legacy  of 
stock. 


Valuation  of 
annuities. 


Annuitant 
entitled  at 
once  to 
amount  of 
valuation  lees 
abatement : 


notwithstand- 
ing annuity 
liable  to 
cesser  during 
life  of 
annuitant. 


If  the  estate  is  insufficient  to  pay  all  the  legacies  in  full, 
the  general  legacies  must  abate  in  equal  proportions. 

TVhere  there  are  general  pecuniary  legacies  and  general 
legacies  of  stock,  such  as  a  general  legacy  of  £10,000  consols, 
the  value  of  the  stock  must  be  estimated  according  to  the 
price  at  the  end  of  a  year  next  after  the  testator's  death,  when 
the  legatees  would  have  been  entitled  to  have  the  amount  of 
their  legacies  purchased  and  transferred  into  their  names  (a). 

All  simple  gifts  of  annuities  are  held  to  be  pecuniary 
legacies  (b). 

Where  a  Will  contains  a  general  gift  of  an  annuity, 
general  gifts  of  legacies,  and  a  gift  of  the  residue,  and  the 
entire  estate  is  insufficient  to  pay  the  annuity  and  the 
pecuniary  legacies,  the  annuity  ought  to  be  valued  and  the 
annuitant  is  entitled  at  once  to  the  amount  of  the  valuation, 
subject  to  an  abatement  in  proportion  to  the  abatement  of  the 
pecuniary  legacies;  and  although  the  annuitant  should  die 
before  the  payment  of  the  annuity  in  full  would  have  equalled 
the  abated  amount  of  the  valuation,  the  other  legatees  will 
have  no  claim  to  the  surplus  of  that  amount  (c). 

Where  the  annuity  payable  out  of  a  deficient  estate  has 
been  valued,  the  whole  amount  less  the  abatement  will  be 
directed  to  be  paid  to  the  annuitant,  notwithstanding  it  was 
payable  to  him  for  life  or  until  he  should  do  or  suffer  some 
act  whereby  the  annuity  or  any  part  thereof,  if  belonging  to 
him  absolutely,  would  become  vested  in  some  other  person  (d). 


{a)  Anther  r.  Anther,  (1843)  13 
Sim.  422,  440. 

(i)  Creed  v.  Creed,  (1845)  11  CL  &  F. 
491,508. 

(c)  Wroughten  v.  Colquhoun,  (1847) 


1  De  G.  Jc  Sm.  357. 

(d)  Re  Sinclair,  [1897]  1  Ch.  921, 
Eekewich,  J.,  not  following  Carr  r. 
Ingleby,  (1831)  1  De  G.  &  Sm.  362. 
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In  Re  Ro88{e)  the  value  of  an  annuity,  less  abatement,  Married 
bequeathed  to  a  married  woman  without  power  to  anticipate,  annuitant 
was  ordered  to  be  laid  out  in  the  purchase  of  an  annuity  for  J^^*°®* 
her,  but  the  married  woman  having  died  before  this  was  done,  anticipation, 
the  capital  sum  was  ordered  to  be  paid  to  her  legal  personal 
representative. 

In  the  case  of  several  annuitants,  if  all  the  annuitants  be  Time  and 
living  at  the  period  of  the  division,  the  values  must  be  ascer-  yaiuing  ^ 
tained  as  at  the  death  of  the  testator  ;  if  they  be  all  dead,  the  ^^^^t'es. 
values  must  be  taken  to  be  the  respective  amounts  of  arrears ; 
but  if  some  be  dead  and  others  living,  the  values  as  to  the 
former  will  be  taken  at  the  amount  of  the  arrears,  and  as  to 
the  latter,  at  the  amount  of  the  arrears  added  to  the  calculated 
value  of  the  future  payments  (/). 

There  is  no  difference  in  principle  where  the  annuity  has 
been  given  in  expectancy  on  the  death  of  another  person  (g). 

In  Re  Metcalfiji),  in  settling  the  proportions  of  abatement, 
the  question  was  raised  whether  sums  received  by  immediate 
annuitants  during  the  first  five  years  ought  to  be  brought  into 
hotchpot,  and  it  was  held,  on  principle,  that  as  the  income 
of  the  testator's  estate,  during  the  first  five  years  after  the 
testator's  death,  could  never  have  been  applicable  in  payment 
of  the  reversionary  annuities,  the  annuitants  in  possession  were 
not  bound  to  bring  into  hotchpot  sums  received  out  of  income. 

In  Re  Wilkin8{i),  Pearson,  J.  held  where  an  annuity  was  Legacies  and 
given  free  of  duty  and  there  was  a  deficiency,  that  the  legacy  ^^n^^^ 
duty  payable  on  the  sum  apportioned  to  the  annuitant  should  ^^  ^^^' 
be  deducted  from  the  whole  fund  and  the  balance  then  divided 
proper tionably.     But  it  would  seem  the  better  view  is  that  the 
legacy  duty  should  be  treated  as  an  additional  legacy  and  be 
added  to  the  legacy  for  the  purposes  of  abatement  (k). 

The  general  rule. is,  that  if  there  be  a  clear  gift  of  a  life  Abatement 
interest  and  of  a  reversion,  and  the  estate  proves  insufficient,  tenant  for 

life  and 
reversioner. 

(fl)  [1900]  1  Ch.  162.  Eq,  683. 

(/)  Todd  r.  Bielby,  (1859)  27  Beav.  (A)  [1903]  2  Ch.  424. 

353.  (0  (1884)  27  C.  D.  703. 

ig)  Potts  V,  Smith,  (1869)  L.  R.  8  (*)  ife  Turn  bull,  [1905]  1  Ch.  726. 
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As  between 
annuitant 
and  residue. 


As  between 
sums  payable 
out  of  and 
residae  of  a 
specific  fund. 


No  prece- 
dence from 
moral 
obligation 
to  provide 
for  legatee : 

nor  by 
direction  to 
pay  legacy 
immediately 
or  by  a 
certain  time 


nor  by  saying 
"  out  of  the 
first  money  " 
or  "  in  the 
first  place." 


each  party,  the  tenant  for  life  and  the  reversioner,  must  bear 
the  loss  in  proportion  to  his  interest ;  but  that  if  there  is  a  gift 
of  an  annuity  and  a  residuary  gift,  the  annuity  takes  precedence, 
and  the  whole  loss  falls  on  the  residuary  legatee  (2). 

Where  a  specific  fund  is  given  upon  trust  for  sale,  and 
thereout  to  pay  JE600  to  A.  and  £700  to  B.,  and  the  legacy  of 
J9700  fails  by  B.'s  death  in  the  testator's  lifetime,  if  the  specific 
fund  proves  deficient  to  pay  both  sums  of  £600  and  £700,  there 
will  be  no  abatement  of  the  £600  legacy  in  favour  of  the 
residuary  legatee,  but  it  will  be  considered  a  first  charge  on 
the  proceeds  of  sale  (m). 

But  where  a  testator,  in  disposing  of  a  specific  fund,  after 
he  has  given  certain  portions,  comprises  the  remainder  under 
the  term  ''  residue,"  if,  on  the  construction,  he  intended  the 
word  ''  residue  "  to  mean  a  fractional  part  of  the  whole,  in 
that  case,  if  the  fund  proves  deficient,  the  loss  will  fall  on  all 
the  persons  interested  in  proportion  to  their  shares,  although 
the  last  portion  was  called  the  residue  (n). 

Near  relationship,  or  that  a  man  is  morally  bound  to 
provide  for  bis  widow  and  children,  does  not  of  itself  give  to 
such  a  legatee  priority  over  mere  strangers,  if  the  estate  is 
insufficient  to  pay  all  legacies  in  full  (o). 

Moreover,  a  mere  direction  to  pay  a  legacy  immediately,  or 
within  one  month,  or  within  three  months  after  a  testator's 
decease,  is  no  evidence  of  any  intention  on  the  part  of  the 
testator  to  give  priority  to  that  particular  legacy  in  case  of  a 
deficiency  in  the  estate,  because  it  is  to  be  presumed  that  the 
testator  intended  all  the  legacies  to  be  paid  in  full  when  he 
gave  them  (p). 

So  also  saying  "  out  of  the  first  money  belonging  to  me," 
or  "  imprimis,"  or  "  in  the  first  place,"  is  treated,  apart  from 
any  contrary  context,  as  only  consequential  to  the  direction  that 
the  legacy  should  be  paid  immediately,  and  such  expressions 


(l)  Croly  r.  Weld,  (1863)  3  De  O. 
M.  k  G.  993,  995. 

(w)  He  Tunno,  (1890)  46  C.  D.  66. 

(n)  Page  t?.  Leapingwell,  (1812)  18 
Ves.  463,  and  see  De  Lisle  v.  Hodges, 


(1874)  L.  R.  17  Eq.  440. 

(0)  Hs  Schweder*s  Estate,  [1891]  3 
Ch.  44. 

{p)  Ibid. 
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are  consistent  with  the  presumed  intention  that  all  shall  be 
equally  paid  in  their  order  (q). 

A  legacy  to  an  executor  for  his  trouble  in  the  conduct  and  Legacy  to 
management  of  the  testator's  estate  has  no  priority  over  other 
legacies  and  must  abate  (r). 

But  where  a  legacy  is  given  as  a  price  for  the  relinquish-  Legacy  given 
ment  of  a  right  to  dower,  the  legatee  is  considered  in  the  nature  reiinqaish- 
of  a  purchaser  and  entitled  to  priority,  and  consequently  not  ^^^l^^ 
liable  to  abate  proportionately  with  other  legacies ;  and  it  makes 
no  difference  that  the  legacy  should  exceed  in  value  the  right 
relinquished,  or  be  the  only  consideration,  or  merely  part  of 
the  consideration  («).     The  rule,  however,  being  founded  on 
her  right  to  dower  has  no  application  where  the  widow  had 
no  such  right,  as  where  the  testator  left  no  real  estate,  or 
effectually  devised  the  whole  of  his  real  estate  (t). 

In  Re  Wedmore  (u),  Kekewich,  J.  decided  that  this  principle  Legacy  given 

T     1.1      i      i.i_  «       1  •  •  A'  t     I'         in  satisfaction 

was  inapplicable  to  the  case  of  a  legacy  given  in  satisfaction  of  ascertained 
of  an  ascertained  debt,  and  that  if  the  legatee  claims  under  the  ' 
Will  he  takes  the  legacy  subject  to  the  usual  rules  of  adminis- 
tration which  affect  all  legacies;  and  the  learned  judge  stated 
that  there  was  no  case  among  the  authorities  referred  to  which 
touched  the  question  of  debt.  There  are,  however,  authorities 
that  the  principle  of  treating  the  legatee  as  purchaser  would 
not  apply  if  the  legatee  had  not  any  legal  claim  against  the 
testator;  as  if  no  debt  was  actually  due,  but  accounts  had 
subsisted  between  the  testator  and  the  legatee,  and  the  legacy 
was  given  on  condition  that  the  legatee  should  execute  a 
general  release  {x) ;  or  if  the  legatees  were  creditors  with  whom 
the  testator  had  formerly  compounded,  they  having  released 
their  debts  (y) ;  or  if  the  debts  were  the  debts  of  a  relative  and 
not  of  the  testator  {z). 

A    preferential    legatee,    even    though    the    legatee    be  Preferential 

legatee  not 
(q)  Blower  t.  Morret,  (1752)  2  Ves.  (0  He  Greenwood,  [1892]  2  Ch.  295.   entitled 

Sen.  420;  Beeston  v.  Booth,  (1819)  4  («)  [1907]  2  Ch.  277.  untU  debts 

Madd.  161.  (x)  Davie8r.BuBh,(1831)  1  You.  341.    *»*  satisfied. 

(r)  Duncan    r.    Watts,    (1853)    16  (y)  Coppin    r.    Coppin,    (1725)    2 

Beav.  204.  P.  Wms.  296. 

(*)  Heath  r.  Dendy,  (1826)  1  Buss.  (z)  Shirt  r.  Westby,  (1809)  16  Ves. 

543.  393. 
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Demon  Btra- 
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Specific  and 
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tive legacies 
abate  rate- 
ably. 


Effect  of 
direction  to 
pay  charitable 
legacies  out 
of  pure 
pergonal  ty. 


considered  as  a  purchaser,  is  not  entitled  to  payment  until 
after  all  the  debts  are  satisfied  (a). 

Where  a  testator  by  Will  gave  several  legacies,  and  after- 
wards in  the  same  Will  saying  that  he  apprehended  there  would 
be  a  surplus,  therefore  gave  further  legacies,  it  was  held  that 
the  legacies  given  in  the  first  part  of  the  Will  had  preference  in 
a  case  of  deficiency,  and  that  further  legacies  given  by  a  codicil 
must  be  considered  as  given  with  the  same  apprehension  of  a 
surplus  and  could  take  place  only  out  of  the  supposed  surplus  (6). 

A  demonstrative  legacy  is  so  far  specific  that  it  will  not  be 
liable  to  abate  with  general  legacies  upon  a  deficiency  of 
assets  ;  and  in  this  the  testator's  intention  is  the  principle : 
for  it  is  inferred  that  he,  in  referring  to  specific  parts  of  his 
estate  for  payment  of  particular  legacies  intended  those  legacies 
to  be  a  preference  to  others  which  he  had  not  so  secured  (c). 

When  the  assets,  not  specifically  bequeathed,  are  insufficient 
to  pay  all  the  debts,  then  the  specific  legatees  must  abate,  in 
proportion  to  the  value  of  their  individual  legacies,  and  a 
legatee  entitled  to  a  demonstrative  legacy,  in  the  nature  of 
a  specific  legacy,  must  abate  with  the  specific  legatees  ((/). 

The  forgiveness  by  Will  of  a  debt  owing  to  the  testator  is 
a  specific  legacy,  and  not  liable  to  abatement  with  general 
legacies  (e). 

Where  charitable  legacies  are  directed  to  be  paid  out  of  the 
testator's  pure  personalty,  as  a  question  of  intention,  it  is  held 
that  this  does  not  relieve  the  pure  personalty  from  its  obligation 
to  contribute  rateably  with  the  rest  of  the  estate  to  the  burden 
of  the  administration  charges,  consequently  such  charges  must 
be  paid  rateably  out  of  the  whole  estate,  and  the  charitable 
legatees  will  then  take  what  remains  of  the  pure  personalty  in 
part  payment  of  their  legacies  (/). 


(r/)  llr  lAwley,  [1902]  2  Ch.  799, 
808. 

iji)  Atl.-Oen.  r.  Robins,  (1722)  2 
?.  Wms.  23,  followed  in  Stammers  r. 
Halliley,  (1841)  12  Sim.  42. 

(r)  Williams  (1 0th  ed.)  1 100,  quoted 
by  Lord  Truro  in  Robinson  r.  Geldard, 


(1852)  3  Mac.  &  G.  735,  746  ;  see  also 
per  Kindersley,  V.-C,  in  Sellon  r. 
Watts,  (1861)  9  W.  R.  847. 

(d)  Williams  (10th  ed.)  1100. 

(c)  Re  Wedmore,  [1907]  2  Ch.  277. 

(/)  Beaumcnt  r.  Oliveira,  (1869) 
L.  R.  4  Ch.  309. 
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It  is  a  general  principle  of  equity,  that  if  a  claimant  has  General 

two  funds  to  which  he  may  resort,  a  person,  having  an  interest  P^^°^*P  ®* 
in  one  only,  has  a  right  to  compel  the  former  to  resort  to  the 
other ;  if  that  is  necessary  for  the  satisfaction  of  both  (a). 

Inasmuch  as  since  8  &  4  Will.  lY.  c.  104  all  real  estate  is  Marshalling 

assets  to  be  administered  in  Courts  of  Equity  for  the  payment  creditore  no 

of  debts,  it  would  seem  that  marshalling  assets  in  favour  of  ^^^^^ 

necessarVf 

creditors  is  no  longer  necessary,  except  that  where  judgment  except  in 
or  other  creditors  have  received  part  of  their  debts  in  priority  legal  and 
out  of  legal  assets  they  are  not  allowed  to  receive  anything  ^u. 
out  of  the  equitable  assets  without  bringing  into  hotchpot 
what  they  have  so  received  in  priority  (6). 

Where  one  legatee  has  two  funds  to  resort  to  for  the  Marshalling 
payment  of  his  legacy  in  full,  and  another  legatee  has  only  legltees*/  ^^ 
the  personal  estate  or  one  fund  to  resort  to,  the  Court  presumes 
that  the  intention  of  the  testator  is  that  all  should  be  paid  in 
full,  and  therefore  marshals  the  assets.  Consequently,  where 
one  legatee  has  a  charge  upon  real  estate  and  the  other  has 
no  such  charge,  and  the  personal  estate  is  not  sufficient  to 
satisfy  both,  the  legatee  who  has  a  charge  shall  be  paid  out  of 
the  land  in  order  to  leave  the  personal  estate  to  the  other  who 
had  no  other  fund  (c). 

So  also  in  the  case  of  two  demonstrative  legacies,  one 
payable  out  of  fund  A,  and  the  other  out  of  fund  A  and  fund 


(a)  Williams     (1 0th      ed.)     1337  ;  (h)  See  Seton  (6th  ed.)  1675  ;  Hasle- 

Aldrich  r.  Cooper,  (1808)  8  Ves.  382  wood  r.  Pope,  (1734)  3  P.  Wms.  323. 

388  ;  Dolphin  r.  Ayl ward, (1870)  L.  R.  (r)  Scales  r.  Collins,  (1862)  9  Hare. 

4   H.   L.  486,  505  ;  Sellon  r.  Watts  656. 
(1861)  9  W.  R.  847,  848. 
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application  of 
assets  in 
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(1)  Residuary 
personalty. 


Lapsed  share 
applicable  in 
same  order  as 
if  legatee  had 
survived. 


To  exonerate 
personal 
estate  not 
sufficient  to 
charge  real 
estate. 


B,  the  party  who  has  a  charge  on  both  funds  must  exhaus 
that  first  upon  which  the  other  has  no  charge  {d). 

But  the  Court  will  not  marshal  assets  in  favour  ofj  a 
charitable  bequest  by  throwing  debts,  funeral  and  testamentary 
expenses  upon  the  mixed  personalty  in  exoneration  of  the  pure 
personalty  (e). 

Where  creditors  have  resorted  to  assets  for  satisfying 
their  claims  out  of  the  prescribed  order  in  which  such  assets 
are  liable  thereto,  as  between  the  persons  beneficially  interested 
in  the  assets,  the  remaining  assets  will  be  marshalled  so  as  to 
adjust  the  rights  of  the  beneficiaries. 

The  order  in  which  the  assets  should  be  applied  in  payment 
of  debts  is  as  follows  (/) : 

1.  The  general  or  residuary  personalty  not  specifically 
bequeathed  or  exonerated  or  exempted  (^). 

It  makes  no  difference  whether  the  residue  be  wholly  given 
or  wholly  undisposed  of,  or  partly  given  and  partly  undisposed 
of,  the  thing  that  is  taken  is  of  the  same  quality.  The  residue 
for  distribution  is  what  remains  after  payment  of  debts  and 
all  the  expenses  of  administering  the  estate  (/e).  Consequently, 
a  lapsed  share  is  applicable  in  the  same  order  and  manner  and 
to  the  same  extent  as  if  the  legatee  had  survived,  and  the  next 
of  kin  are  entitled  to  what  the  deceased  legatee  would  have 
taken  had  he  survived  the  testator  (i). 

So  where  a  gift  of  a  share  to  a  charity  failed  except  as  to 
the  pure  personalty,  it  was  held  that  the  costs  of  an  adminis- 
tration suit  must  be  paid  out  of  the  general  estate  (A;). 

In  order  to  exonerate  the  personal  estate  from  payment  of 
debts  and  legacies  it  is  necessary  not  merely  to  charge  the 


(d)  Sellon  v.  Watts,  (1861)  9  W.  R. 
847. 

(e)  Robinson  r.  Geldard,  (1850)  3 
Mac.  &  G.  735  ;  Beaumont  r.  Oliveira, 
(1869)  L.  R.  4  Ch.  309  ;  and  see  form 
of  order,  ibid,  p.  319,  and  Seton  (6th 
ed.)  p.  1385. 

(/)  See  WiUiams  (10th  ed.)   1343, 
and  iSeton  (6th  ed.)  p.  1672. 
(^)  Manning  v.  Spooner,  (1796)  3 


Ves.  117  ;  Harwood  r.  Oglander,(180() 
8  Ves.  121. 

(/i)  Shuttleworth  r.  Howarth,  (1841) 
Cr.  &  P.  228  ;  Elborne  v,  Goode,  (1844) 
14  Sim.  165,  178. 

(f)  Fisher  r.  Fisher,  (1838)  2  Keen 
610 ;  Trethewy  r.  Helyar,  (1876),  4 
C.  D.  53. 

(k)  Blann  r.  Bell,  (1877)  7  C.  D.  382. 
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real  estate  but  the  Will  must  exempt  the  personal  estate — not 
necessarily  by  express  words  but  by  showing  an  intention 
beyond  all  doubt  (I) . 

There  would  seem  to  be  no  authority  which  makes  general  Personal 
personal  estate,  comprised  in  a  residuary  bequest,  the  primary  specifically 
fund  for  the  payment  of  debts  as  against  personal  estate  appropriated, 
specifically    appropriated    to    that    purpose  (m).      But    the 
exoneration  of  the  general  personal  estate  will  not  operate 
if  the  residue  is  undisposed  of.     So  that  where  there  is  a 
specific  bequest  of  chattels  in  trust  to  sell,  and  in  the  first 
place   to  pay   thereout  the  debts    and  then   to  divide  the 
residue  among  certain   persons,   and   there  is  no    general 
residuary  gift  of  personal   estate,  the  debts  are  primarily 
payable  out  of  the  general  residue  (n). 

It  is  a  general  rule,  in  the  absence  of  any  expression  of  Charge  of  real 
intention  to  the  contrary,  that  if  a  testator  charges  real  estate  exoneration 
with  payment  of  debts  in  exoneration  of  his  personal  estate,  ^tafe^oes 
and  bequeaths  the  personal  estate  to  particular  individuals,  ?^*Lff°u^™*® 
he  is  held  to  have  intended  to  exonerate  his  personal  estate 
for  the  benefit  only  of  those  legatees ;  and,  therefore,  if  the 
bequest  of  the  personal  estate  fails,  whether  by  the  death  of 
the  legatees  in  the  lifetime  of  the  testator,  or  by  reason  of  the 
Statute    of   Mortmain,  so  that  the  personal  estate  goes  to 
other  persons  than  those  intended   by  the   testator,   those 
persons  are  not  entitled  to  the  benefit  of  the  exoneration  (o). 

In  Kilford  v.  Blaney  (p),  Fry,  L.J.,  stated  that  in  his  view 
the  above  rule  is  only  a  branch  of  the  more  general  principle — 
that  where  the  gift  to  the  person  intended  to  be  benefited  by 
the  exoneration  fails  the  exoneration  itself  fails,  the  right  to 
the  benefit  of  the  exoneration  being  in  fact  a  part  of  the 
legacy  which  fails  and  that  that  principle  applies  whether  the 
property  dealt  with  be  realty  or  personalty. 

(0  See  note  to  Lutkins  v,  Leigh,  Beav.  386  ;  Hewett  v.  Snare,  (1847)  1 

(1734)  Gas.  temp.  Talbot,  53  ;  Trott  v.  De  G.  &  Sm.  333  ;  Be  Grainger,  [1900] 

Buchanan,  (1885)  28  C.  D.  446.  463.  2  Ch.  756  [1902]  A.  C.  1. 

(w)  Trott  r.  Buchanan,  ubi  sup.,  at  (o)  Dacre  v.   Patrickflon,  (1860)   1 

P-  *6^.  Dr.  &  Sm.  182,  187. 

(«)  Newbegin   r.    Bell,    (1857)    23  ^p)  (1885)  31  C.  D.  66,  66. 
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Where  residuary  real  and  personal  estate  was  given  upon 
trust  for  sale  and  out  of  the  proceeds  to  pay  debts,  and  certain 
shares  of  the  residue  were  undisposed  of,  and  the  only  real 
estate  forming  part  of  the  residue  consisted  of  a  contingent 
reversion  created  by  the  Will  itself  expectant  on  prior  life 
interests  given  by  the  Will  in  the  same  real  estate,  upon  falling 
in  of  the  real  estate  it  was  held  that  the  debt  ought  to  be  borne 
by  the  realty  and  personalty  in  the  proportion  which  the 
proceeds  of  sale  of  the  realty  which  fell  into  residue  bore  to  the 
personalty,  and  not  according  to  the  value  of  the  contingent 
reversionary  interest  in  the  real  estate  at  a  year  from  the 
testator's  death  as  in  the  case  of  a  reversionary  interest  of 
which  the  testator  was  possessed  at  the  date  of  his  death  (g). 

2.  Beal  estates  particularly  appropriated  to  or  devised 
in  trust  for,  and  not  merely  charged  with,  the  payment  of 
debts  (r). 

8.  Beal  estates  descended,  whether  acquired  before  or 
after  the  making  of  the  Will(«). 

4.  Beal  estates    devised,  charged  with  the  payment  of 

debts  (0. 

Where  a  testator  gives  a  specific  or  a  pecuniary  legacy  and 
devises  lands  to  pay  his  debts,  if  a  simple  contract  creditor 
comes  upon  the  personal  estate,  and  exhausts  it  so  far  as  to 
break  in  upon  the  specific  or  pecuniary  legacy,  the  legatee 
shall  stand  in  the  place  of  the  creditor  to  receive  satisfaction 
out  of  the  fund  to  be  raised  for  payment  of  debts  (u).  The 
Act  8  &  4  Will.  lY.  c.  104  has  not  affected  the  law  in  this 
respect.  The  question  now,  as  before  the  Act,  is  one  simply 
of  intention  on  the  whole  of  the  Will ;  and  a  mere  charge  of 
debts  upon  the  real  estate,  or  a  mere  devise  of  the  real  estate 
subject  to  the  testator's  debts  without  any  trust,  is  sufficient 


iq)  Re  Moore,  (1907)  W.  N.  181. 

(r)  Manning  v*  Spooner,  ubi  svp.; 
Harwood  r.  Oglander,  nbi  sup.; 
Phillips  V.  Parry,  (1866)  22  Beav.  279  ; 
Stead  V.  Hardaker,  (1873)  L.  R.  15 
Eq.  175. 

(*)  Wride  V.  Clark,  (1787)  2  Bro. 
C.  C.  261,  n. ;  Harwood  r.  Oglander, 


vbi  Hup. ;  Row  r.  Row,  (1869)  L.  R. 
7  Eq.  414  ;  IStead  r.  Hardaker,  vibi  sup., 
per  Malins,  V.-C,  at  p.  177. 

(f)  Wride  v.  Clark,  ubi  gup. ;  Har- 
wood r.  Oglander,  ubi  tup. 

(u)  Haslewood  v.  Pope,  (1734)  3 
P.  Wms.  323  ;  Surtees  v.  Parkin,  (1854) 
19  Beav.  406. 
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in  the  event  of  the  personal  estate  proving  inadequate  to  pay 
both  debts  and  legacies  to  entitle  the  legatees  to  come  upon 
the  real  estate  so  far  as  the  personalty  has  been  applied  in 
payment  of  debts  (x).  Moreover,  although  Part  I.  of  the  Land 
Transfer  Act,  1897,  has  rendered  unnecessary  an  express 
charge  of  debts  on  real  estate,  it  has  not  affected  the  applica- 
tion of  the  doctrine  of  marshalling  in  favour  of  pecuniary 
legatees  where  land  is  devised  subject  to  an  express  charge  of 
debts  and  the  personalty  is  exhausted  in  paying  debts  (y). 

6,  General  pecuniary  legacies  pro  rata  (z).  (5)  General 

As  to  demonstrative  legacies,  if  the  fund  provided  for  their  Fe^^°da7 
payment   is   insufficient,  the  balance  is  to  be  treated  as   a 
general  legacy  to   be    paid   paH   passu  out  of  the  general 
assets  (a). 

6.  Specific  and  residuary  devises  and  specific  legacies  pro  (6)  Real 

A  lapsed  share  of  real  estate  is  applicable  for  payment  of  ^^"^^  ^^ 
debts  in  the  same  order  as  the  devised  estates  and  not  till  after  legacies. 
real  estate  descended  (c) .  lapsed  share 

^  '  01  real  estate 

So  also  when  a  life  interest  properly  given  by  a  Will  which 
becomes  under  the  terms  of  the  Will  subsequently  forfeited, 
and  then  by  rule  of  law  descends  to  the  testator's  heir,  the 
heir  takes  exactly  that  which  the  tenant  for  life  would  have 
taken  if  his  life  estate  had  not  been  forfeited  (d). 

Land  not  charged  with  payment  of  debts  which  escheat  to  Lands 
the  lord  for  want  of  heirs  are  assets  to  pay  debts  under  3  &  4  ®®^*^®**^- 
Will.  IV.  c.  104,  although  the  lord  is  neither  heir  nor  devisee, 
but  it  seems  to  be  doubtful  whether  the  same  are  to  be  applied 
in  priority  to  or  pari  passu  with  specifically  devised  lands  {e). 

A  residuary  devise  of  real  estate  is  still  specific  notwith-  Residuary 

devise  is 
(x)  Richard    v.    Barrett,    (1857)  3      847.  specific. 

K.  &  J.  289.  (ft)  Manning  v.  Spooner,  ubi  »up. 

(y)  Re  Kempster,  [1906]  1  Ch.  446.  (o)  Wood  r.  Ordish,  (1855)  3  Sm. 

(s)  Farquharson    p.  Floyer,  (1876)  &  G.  125. 

3  C.  D.    109  \  Re.  Stokes,  (1892)  67  (d)  Hurst  t^.  Hurst,  (1884)  28  C.  D. 

L.  T.  (N.  S.)  223 ;  Re  Salt,  [1896]  2  159. 

Ch.  203 ;  Re  Roberts,   [1902]  2  Ch.  («)  Evans  v.  Brown,  (1842)  5  Beav. 

834.  114. 

(a)  SeUon  v.  Watts,  (1861)  9  W.  R. 
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standing  s.  24  of  the  Wills  Act.  Therefore,  where  the  personal 
estate  is  insufficient  for  the  payment  of  debts,  the  specific 
devisees  must  contribute  rateably  with  the  residuary  de- 
visee (/). 

As  between  real  estate  devised  charged  with  portions  and 
specifically  bequeathed  personal  estate,  the  former  must  con- 
tribute in  proportion  to  its  full  value,  and  not  in  proportion  to 
its  value  less  the  amount  of  the  portions  {g). 

So  also  where  pecuniary  legacies  are  charged  upon  the 
residuary  real  estate  (under  the  doctrine  of  GreviUe  v. 
Browne  (h)),  and  the  personal  estate  is  insufficient  for  payment 
of  debts  in  full,  the  pecuniary  legacies  are  not  liable  to  contri- 
bute to  the  debts,  but  the  residuary  real  estate  must  contribute 
rateably  with  the  specific  devisees  and  legatees,  according  to 
its  full  value  without  deducting  the  amount  of  the  pecuniary 
legacies  (i). 

The  gift  of  a  rent  charge  or  annuity  issuing  out  of  land 
being  an  interest  in  the  land  itself,  is  necessarily  specific,  but 
general  legacies  do  not  become  specific  because  they  are  pay- 
able out  of  the  proceeds  of  real  estate  in  case  of  a  deficiency  of 
personal  estate.  Consequently,  annuities  so  given  are  entitled 
to  priority  over  such  legacies  (k). 

Further,  devisees  of  mortgaged  property  are  not  entitled  to 
compete  with  pecuniary  legatees.  After  Lutkim  v.  Leigh  ({) 
and  before  Locke  King's  Act  (m)  it  became  a  settled  rule  in 
equity  that  the  pecuniary  legatee  had  priority  over  the  devisee, 
although  the  devisee  was  under  the  Will  entitled  as  against  a 
residuary  legatee  to  have  the  mortgage  debt  paid  off  out  of 
residue ;  and  if  the  mortgagee,  by  virtue  and  in  exercise  of 
his  rights  as  creditor,  obtained  payment  of  his  debt  out  of 
residue,  it  was  held  on  the  doctrine  of  marshalling  the  legatee 
was  entitled  to  stand  in  the  shoes  of  the  mortgage  creditor  as 
against  the  devised  realty.    The  effect  of  Locke  King's  Act  was 


(/)  Lancefield  r,  Iggulden,  (1874) 
L.  R.  10  Ch.  136. 

((/)  JRe  Saunders-Davies,  (1887)  34 
C.  D.  482. 

(A)  (1859)  7  H.  L.  C.  689. 


(0  i20  Bawden,  [1894]  1  Ch.  693. 
(*)  Creed  tj.  Creed,  (1844)  11  C1.&  F. 
491. 
(0  (1734)Caa.  t.  Tal.68. 
(ffO  17  &  18  Vict.  c.  118. 
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to  benefit  the  residuary  legatee  and  not  to  prejudice  any  rights 
the  pecuniary  legatee  had  in  equity  (n). 

The  Act  40  &  41  Vict.  c.  84,  which  amended  the  real  Provisions  of 

40  &  41  Vict. 

Estate  Charges  Acts,  1854  (17  &  18  Vict.  c.  118,  known  as  c.  34. 
Locke  King's  Act)  and  1867  (80  &  81  Vict.  c.  69)  (o)  provides 
that  as  to  a  testator  or  intestate  dying  after  the  81st  December, 
1877,  seised  or  possessed  of  or  entitled  to  any  land  or  other 
hereditaments  of  whatever  tenure  which  shall  at  the  time  of 
his  death  be  charged  with  the  payment  of  any  sum  or  sums  of 
money  by  way  of  mortgage,  or  any  other  equitable  charge,  in- 
cluding any  lien  for  unpaid  purchase  money,  the  devisee  or 
legatee  or  heir  shall  not  be  entitled  to  have  such  sum  or  sums 
discharged  or  satisfied  out  of  any  other  estate  of  the  testator 
or  intestate,  unless  (in  the  case  of  a  testator)  he  shall  within 
the  meaning  of  the  previous  Acts  have  signified  a  contrary 
intention;  and  such  contrary  intention  shall  not  be  deemed 
to  be  signified  by  a  charge  of  or  direction  for  payment  of  debts 
upon  or  out  of  residuary  real  and  personal  estate  or  residuary 
real  estate  (p). 

Where  by  reason  of  the  testator  having  expressed  a  con-  Effect  of 
trary  intention  the  application  of  Locke  King*s  Act  is  excluded,  [S^tent^ 
then  the  old  law  applies,  and  the  heir  or  devisee  is  entitled,  ^^^^     , 

^^        '  '   expressed. 

subject  to  any  other  direction  express  or  implied  contained  in 
the  Will,  to  have  the  debt  discharged  out  of  the  residuary 
personalty,  whether  there  was  a  covenant  or  bond  accompany- 
ing the  mortgage  or  not.  But  this  rule  did  not  apply  where 
the  debt  was  not  the  debt  of  the  ancestor  or  testator,  but  the 
estate  came  to  him  charged  with  the  debt,  unless  subsequently 
the  ancestor  or  testator  had  made  the  debt  his  own.  An 
ancestor  or  testator  who  on  a  transfer  of  mortgage  entered 
into  a  personal  covenant  to  pay  the  mortgage  debt  {q),  or  who 
on  a  sale  of  part  of  an  estate  covenanted  with  the  purchaser  for 
indemnity  (r),  did  not  thereby  make  the  mortgage  debt  his 

(«)  i2«f  Smith,  [1899]  1  Ch.365.  (p)  As  to  contrary  intention,  see 

(o)  With  regard  to  these  Acta  and  Be  Valpy.  [1906]  1  Ch.  531. 

the     cases     thereon,     see    Williams  (^)  Waring  r.  Ward,  (1802)  7  Ves.  836. 

(10th  ed.)  1324  et  seq.,  a]so  Re  Bower-  (r)  Barham  r.  Earl  of  Thanet,  (1834) 

man,  (1908)  W.  N.  137.  3  Mj.  &  K.  607. 

B.  K  K 
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own,  but  if  on  a  transfer  of  mortgage  the  advance  was  made 
by  the  transferee  subject  to  a  proviso  for  redemption  altogether 
different  from  the  prior  equity  of  redemption,  it  was  held  to  be 
a  new  mortgage  (s). 

Where  a  person  has  entered  into  a  contract  for  the  erection 
of  buildings  on  land  belonging  to  him,  and  dies  before  the 
buildings  are  completed,  the  heir-at-law  or  devisee  as  the  case 
may  be  is  entitled  to  have  the  buildings  completed  out  of  the 
general  personal  estate  (t). 

A  specific  legatee  is  entitled  to  have  his  legacy  redeemed  from 
charges  created  by  the  testator  (as  distinguished  from  charges 
incidental  to  the  property)  [at  the  expense  of  the  testator's 
general  estate,  or,  if  the  property  is  not  redeemed,  to  have  com- 
pensation outof  the  general  estate  to  theamount  of  the  legacy(u). 
The  same  principle  applies  to  a  mortgaged  share  of  pro- 
ceeds of  sale  of  real  estate  directed  to  be  converted,  since  it 
comes  to  the  mortgagor  as   personal   estate,  and  is  not  an 
interest  in  land  within  the  meaning  of  Locke  King's  Act  (x). 
The  same  remark  applies  to  debentures  issued  by  a  company  (y). 
In  Re  Butler  (z)  it  was  held  that  although  the  general  law 
is  that  the  legatee  of  a  chattel,  or  other  personal  estate,  takes 
with  it  the  privilege  of  having  any  debt  charged  on  it  paid  out 
of  the  personal  estate,  yet  where  the  general  personal  estate  of 
a  testator  not  specifically  bequeathed  is  insufScient  for  pay- 
ment of  his  debts,  a  specific  legatee  of  property  charged  by  the 
testator  in  his  lifetime  with  the  payment  of  a  sum  of  money 
must,  as  between  such   specific  legatee  and  other  specific 
legatees  or  devisees,  bear  the  burden  of  the  incumbrance ;  and 
a  general  direction  in  the  Will  that  the  testator's  debts  shall 
be  paid  after  his  decease  is  not  sufficient  to  throw  any  part  of 
such  burden  on  the  devisees  of  real  estate  (a). 


(g)  Barham  r.  Earl  of  Thane t,  (1834) 
3  My.  &  E.  607 ;  and  see  further  on 
this  subject,  Coote  on  Mortgages  (7th 
ed,),  p.  776,  and  Watson's  Comp.  of 
Equity  (2nd  ed.),  p.  1413. 

(0  Cooper  r.  Jarman,  (1866)  L.  R. 
3  Eq.  98  ;  Re  Day,  [1898]  2  Ch.  610. 


(u)  Bothamley  v.  Sherson,  (1876) 
L.  R.  20  Eq.  304. 

(«)  Lewis  r.  Lewis,  (1*>71)  L.  R.  13 
Eq.  218. 

(y)  Rs  Chantrell,  (1907)  W.  N.  213. 

(2)  [1894]  3  Ch.  250. 

(a)  Ibid. 
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7.  Real  and  personal  property  which  the  testator  has  (7)  Real  and 

Dersooal 

power    to    appoint,    and  which  he  has  appointed,   by  his  property 

Will  appointed  by 

Will.  wm. 

Personal  estate,  or  real  estate  appointed  by  a  testator, 
is  to  be  applied  only  in  aid  of  the  assets  which  are  really 
the  property  of  the  testator  (b).  These  are  not  general 
assets,  bat  assets  nevertheless  applicable  to  the  payment 
of  the  appointor's  debts  after  all  his  own  property  has 
been  exhausted  (c).  But  where  a  power  of  appointment  is 
exercised  by  a  general  bequest  in  a  Will  the  property 
appointed  is  included  in  and  passes  by  the  bequest 
according  to  the  terms  of  the  Will,  and  not  as  if  a  separate 
execution  of  the  power  were  read  into  the  Will.  The  pro- 
perty is  therefore  not  necessarily  postponed,  as  a  fund  liable 
for  payment  of  the  testator's  debts,  to  other  assets  of  the 
testator  (d). 

Both  real  and  personal  estate  subject  to  general  powers  of 
appointment  become  assets  for  the  payment  of  the  appointor's 
debts,  if  the  power  is  actually  exercised  in  favour  of  volunteers ; 
and  it  makes  no  difference  whether  the  power  is  exercised  by 
deed  or  by  Will  only  {e).  Voluntary  conveyances  are  void  as 
against  creditors  under  18  Eliz.  c.  5,  if  the  settlor  was  indebted 
at  the  time  of  making  such  conveyance. 

An  appointment  of  an  executor  without  more  would  not,  it  What 
would  seem,  under  s.  27  of  the  Wills  Act  make  the  fund  assets,  ghow^inten^ 
But  where  a  testator,  with  a  general  power  of  appointment,  ^^^^  ^? 
makes  a  Will  directing  the  payment  of  his  debts  without  more  power. 
and  appointing  an  executor,  the  appointed  fund  is  liable  for 
the  payment  of  his  debts  if  his  own  estate  is  insufficient ;  and 
where  a  testator  with  such  a  power  gives  legacies  and  appoints 
an  executor,  he  must  be  taken  as  exercising  the  power  to  the 

(J)  Fleming  r.  Buchanan,  (1853)  3  Ch.  152. 
D.  M.  &  G.  976.  (e)  Farwell    on  Powers  (2nd  ed.), 

(c)  Per  Ld.  Lindley  in  Beyfus  f.  p.  254,  refeiTiug  to  Fleming  r. 
Lawley,  [1903]  A.  C.  411,  affirming  Bachanan,  ubi  sup,^  and  Williams  v. 
Be  Lawley,  [1902]  2  Ch.  799,  and  Lomas,  (1862)  16  Beav.  1.  As  to  the 
approving  Fleming  v,  Buchanan,  distinction  between  power  and  pro- 
ubi  mp.  perty,  see  J?j?jp«rftf  Gilchrist,  (1886)  17 

(d)  Williams  r.  Withams,  [1900]  1  Q.  B.  D.  521,  630. 
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extent  to  which  the  fund  subject  to  it  is  required  to  make  the 
legacies  effective  (/). 

Although  the  law  is  now  settled  that  where  the  donee  of  a 
general  power  of  appointment  over  a  fund  of  personalty  makes 
an  appointment  of  the  fund  by  Will  and  appoints  an  executor, 
the  executor  is  entitled  to  receive  the  appointed  fund  (g),  yet 
whether  the  testator  intended  to  make  the  fund  his  own  so  as 
to  take  it  for  all  purposes  away  from  the  persons  entitled  in 
default  of  appointment  is  a  question  of  intention.  The  bare 
exercise  of  the  power  and  the  appointment  of  executor  without 
more  is  not  sufficient  evidence  of  such  an  intention  (h).  Nor 
is  an  express  direction  to  pay  debts  coupled  with  the  appoint- 
ment of  an  executor  (i).  And  in  general,  where  the  appointment 
is  for  a  limited  purpose  or  a  purpose  which  fails,  it  would  seem, 
on  principle,  that  there  should  be  no  appointment  at  all,  or 
none  beyond  the  limited  purpose  (&).  The  circumstance  that 
a  testator  expressly  distinguishes  between  the  appointed  fund 
and  his  own  property  may  assist  the  case  of  those  claiming  in 
default  of  appointment  (Z). 

8.  The  wife's  paraphernalia  (m)- 


(/)  Be  Davies'  Trusts,  (1871)  L.  R. 
13  £q.  163,  166. 

O)  11^  Hoskin's  Trusts,  (1877)  6 
C.  D.  281. 

(JO  Rn  Thoreton,  (1886)  32  C.  D. 
508. 

(0  Laing  r.  CJowan,(1867)  24  Beav. 


112. 
(it)  Re  Davies'  Trusts,  uhi  tup, 
(I)  Re  Boyd,  [1897]  2  Ch.  232. 
(m)  Snelson    v,    Corbet,    (1746)    3 

Atk.  869 ;  Aldrich  r.  Cooper,  (1803)  8 

Ves.  382,  397. 


CHAPTER  XXXIX. 

OF  THB   BESIDUE. 

Sbct.  1. — Title  to  Residue. 

The  substantial  title  of  the  residuary  legatee  or  next-of-kin  Substantial 
to  the  residue  is  complete  at  the  death  of  the  testator  or  piete  at  death 
intestate.    The  rule  of  law,  or  the  rule  laid  down  by  the  SJt^tS^'''*' 
statute,  which  requires  the  conversion  of  an  estate  into  money, 
is  a  rule  introduced  simply  for  the  benefit  of  creditors  and  for 
the  facility  of  division  (a). 

The  Statute  of  Distributions  must  be  looked  at  as  in  sub-  Next-of-kin 
stance  nothing  more  than  a  Will  made  by  the  legislature  for  g^tute  stand 
the  intestate,  and  his  next-of-kin  stand  with  regard  to  his  ^^  ^P® 

'  ^  ^  ^  position  as 

personal  estate  in  the  same  condition  as  does  a  residuary  residaaiy 

l^fatees  under 

legatee  under  a  Will  (6).  Will. 

A  residuary  legatee  has  a  right  to  insist  that,  in  the  course  Besidae  to  be 
of  the  first  year  after  the  testator's  death  the  executor  shall,  if  within  first 
it  be  possible,  pay  the  debts,  legacies,  and  funeral  and  testa-  ^®^' 
mentary  expenses,  so  that  the  clear  residue  may  be  ascertained 
and  paid  over  to  him,  or  if  he  has  only  a  life  interest  in  it, 
may  be  duly  secured  for  the  benefit  of  the  persons  successively 
entitled.    In  order  to  effect  this  object,  it  is  the  duty  of  the 
executor  to  sell  the  personal  estate,  or  at  all  events  so  much 
of  it  as  is  required  for  the  payment  of  debts,  legacies,  and 
funeral  and  testamentary  expenses,  and  if  from  any  cause  it 
has  been  impossible  to  ascertain  the  clear  residue  at  the  end 
of  the  year,  still  it  is  from  that  date  that  the  right  of  those  Bights  of 

Dersons 

entitled  to  life  interests  in  it  commences,  and,  therefore,  when  having  life 
eventually  the  whole  estate  is  realized,  it  becomes  necessary  ^^^^ 
to  ascertain  retrospectively  what  was  the  residue  at  the  end  of  *J  ^®  ^^^ 

^  "  or  a  year. 

(a)  Cooper  r.  Cooper,  (1874)  L.  B.  (b)  Ibid. 

7  H.  L.  53. 
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the  year,  attributing  a  due  proportion  of  the  sum  realized 
after  the  end  of  the  year  to  capital  and  a  due  proportion  to 
interest  (c). 

Sect.  8  of  the  Statute  of  Distributions  (22  &  23  Car.  II. 
e.  10)  enacts  to  the  end  that  a  due  regard  be  had  to  creditors, 
that  no  distribution  of  the  goods  of  any  person  dying  intestate 
be  made  till  one  year  after  the  intestate's  death. 

When  there  are  several  residuary  legatees,  or  several 
entitled  under  the  statute,  when  the  residue  has  been  ascer- 
tained, they  may  agree  between  themselves  to  take  any  portion 
of  the  estate  in  specie,  or  an  appropriation  may  be  made  of 
particular  portions  in  satisfaction  of  any  share.  The  only 
right  they  can  enforce  adversely  is  to  have  the  administration 
completed  and  the  residuary  estate  ascertained  and  realized 
either  wholly  or  so  far  as  may  be  necessary.  One  of  several 
cannot  claim  any  part  of  the  estate  in  specie,  but  only  to  a 
proportion  of  the  proceeds  after  realization  (d). 

As  to  real  estate,  the  Land  Transfer  Act,  1897,  provides  as 
follows : — 

Sect.  2  (8).  '^  In  the  administration  of  the  assets  of  a  per- 
son dying  after  the  commencement  of  this  Act,  his  real  estate 
shall  be  administered  in  the  same  manner,  subject  to  the  same 
liabilities  for  debt,  costs  and  expenses,  and  with  the  same 
incidents,  as  if  it  were  personal  estate  ;  provided  that  nothing 
herein  contained  shall  alter  or  affect  the  order  in  which  real 
and  personal  assets  respectively  are  now  applicable  in  or 
towards  the  payment  of  funeral  and  testamentary  expenses, 
debts  or  legacies,  or  the  liability  of  real  estate  to  be  charged 
with  the  payment  of  legacies." 

Sect.  8  makes  provision  for  the  personal  representative's 
assent  to  any  devise,  and  for  the  conveyance  of  land  to  any 
person  entitled  thereto  as  heir,  devisee,  or  otherwise  (e). 

Sect.  4  (1)  provides  that  "The  personal  representatives 
of  a  deceased  person  may,  in  the   absence  of  any  express 


(c)  Wightwick  r.  Lord,  (1857)  6  H.      1  Q.  B.  354  ;  [1897]  A.  C.  11,  21. 
L  C.  217,  226.  (e)  See  ante,  p.  475. 

(d)  Ld.  Sodeley  r.  Att.-Gen.,  [1896] 
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provision  to  the  contrary  contained  in  the  Will  of  such  deceased 
person,  with  the  consent  of  the  person  entitled  to  any  legacy 
given  by  the  deceased  person  or  to  a  share  in  his  residuary 
estate,  or,  if  the  person  entitled  is  a  lunatic  or  an  infant,  with 
the  consent  of  his  committee,  trustee,  or  guardian,  appropriate 
any  part  of  the  residuary  f^state  of  the  deceased  in  or  towards 
satisfaction  of  that  legacy  or  share,  and  may  for  that  purpose 
value  in  accordance  with  the  prescribed  provisions  the  whole 
or  any  part  of  the  property  of  fche  deceased  person  in  such 
manner  as  they  think  fit.  Provided  that  before  any  such 
appropriation  is  effectual,  notice  of  such  intended  appropria- 
tion shall  be  given  to  all  persons  interested  in  the  residuary 
estate,  any  of  whom  may  thereupon  within  the  prescribed 
time  apply  to  the  Court,  and  such  valuation  and  appropriation 
shall  be  conclusive  save  as  otherwise  directed  by  fche  Court." 

This  section  applies  to  all  residuary  estate  whefcher  real  or 
personal  (/). 

Where  there  is  a  trust  for  sale  and  conversion  this  section  Power  to 

appropriate 

seems  to  have  made  no  difference  to  that  which  was  the  power  apart  from 
before  the  Act.  The  principle  being  that  where  the  trustee  is  s  a  u  . 
directed  to  convert  and  to  pay  the  beneficiary  money,  it  is 
competent  for  him  to  agree  to  sell  to  the  beneficiary  the  pro- 
perty against  the  money  which  otherwise  he  would  have  to 
pay  to  him ;  and  the  same  principle  would  apply  whenever 
the  circumstances  are  such  that  the  executor  would  be  bound 
to  turn  assets  of  the  iestafcor  into  money  and  apply  it  to  the 
legacy  in  the  ordinary  course  of  administration  apart  from 
any  trust  for  sale  and  conversion  {g). 

In  Re  Richardson  (h)  there  was  no  trust  to  convert,  but 
simply  a  gift  of  the  residuary  estate  to  certain  persons  in 
shares,  and  it  was  held  that  the  executors  might  appropriate 
specific  assets  to  a  trust  share  of  residue  or  transfer  them  to 
the  legatee  of  a  share  in  advance  of  final  division.  The  Act 
of  1897  may  possibly  apply  to  cases  of  this  kind  (i). 

(/)  Be  Beverly,  [1901]  1  Ch.  681.  (t)  See    ift?  Beverly  uhi   tup,  per 

{g)  Ihid.  Buckley,  J.,  at  p.  687. 

(/i)  [1896]  1  Ch.  512. 
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Sect.  2. — Where  vendue  is  settled. 

Rule  in  Howe  The  rule  as  laid  down  by  Lord  Eldon  in  Howe  v.  Earl  of 
Dartmouth,  as  D(^rtmouth  (k)  and  as  explained  by  subsequent  decisions,  and 
inv^tment  particularly  by  Lord  Cottenham  in  Pickering  v.  Pickering  (I), 
where  amounts  to  this,  that  where  there  is  a  residuary  bequest  of 

reBidnarj  ''        * 

personal  personal  estate  to  be  enjoyed  by  several  persons  in  succession, 

enjoyed  by  *  Court  of  Equity,  in  the  absence  of  any  evidence  of  a  con- 
in^BuojesBion.  ^^^^  intention,  will  assume  that  it  was  the  intention  of  the 

testator  that  his  legatees  should  enjoy  the  same  thing  in 
succession,  and,  as  the  only  means  of  giving  effect  to  such 
intention,  will  direct  the  conversion  into  permanent  invest- 
ments of  a  recognised  character  of  all  such  parts  of  the  estate 
as  are  of  a  wasting  or  reversionary  character,  and  also  all 
such  other  existing  investments  as  are  not  of  the  recognised 
character  and  are  consequently  deemed  to  be  more  or  less 
hazardous  (m). 
Role  not  But  it  must  be  borne  in  mind  that  the  rule  when  acted 

w^e^nten-  npon  is  based  upon  an  implied  or  presumed  intention  of  the 
thS;"^^"^CTt^  testator,  and  not  upon  any  intention  actually  expressed  by 
should  be  him,  and  Courts  of  Equity  have  consequently  always  declined 
specie.  to  apply  the  rule  in  cases  in  which  the  testator  has  indicated 

an  intention  that  the  property  should  be  enjoyed  in  specie, 
though  he  may  not  in  a  technical  sense  have  specifically 
bequeathed  it  (n). 

The  rule  must  be  applied  unless  upon  the  fair  construction 
of  the  Will  yon  find  a  sufficient  indication  of  intention  that  it 
is  not  to  be  applied ;  the  burden  in  every  case  being  upon  the 
person  who  says  the  rule  of  the  CSourt  of  Chancery  ought  not 
to  be  applied  in  the  particular  case(o). 
Effect  of  It  would  seem  that  the  rule  does  not  apply  where  the  Will 

to^S^'^*^  contains  a  power  to  retain  investments  belonging  to  the 

testator  at  his  death,  since  the  obligation  to  convert  and  the 
power  to  retain  at  discretion  are  inconsistent  one  with  the  other. 

{k)  (1802)  7  Ves.  137.  (n)  Ihid. 

(0  (1839)  4  My.  k,  Gr.  289.  (n)  Ibid  p.   124  ;  and  see  JBe  Pit- 
Cm)  Macdonald  r.  Irvine,  (1878)  8  cairn,  [1896 J  2  Ch.  199,  205. 
C.  D.  101,  112. 
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Bat  in  this  respect  a  distinction  has  been  drawn  in  many  cases 
between  wasting  and  hazardous  securities.  In  Re  Sheldon  (p) 
where  the  securities  retained  were  not  of  a  wasting  nature  it 
was  held  that  the  tenant  for  life  was  entitled  to  receive  the 
whole  income.  This  was  followed  in  lie  Bates  {q)  where  the 
securities  retained  were  of  a  hazardous  character,  but  not 
wasting  securities  ;  and  again  in  Re  Wilson  (r)  where  trustees 
under  such  a  power  retained  many  securities  not  specifically 
authorised  but  no  wasting  securities. 

In  Porter  v.  Baddeley  {s)  it  was  held  that  the  application  of 
the  rule  was  not  excluded  by  such  a  power  to  retain  in  the 
case  of  long  annuities  being  of  a  wasting  character.  But  in 
Gray  v.  Siggers  (t)  being  a  bequest  of  short  leaseholds  it  was 
held  that  the  power  to  retain  took  the  case  out  of  the  general 
rule  as  to  conversion  of  perishable  property. 

In  Re  Bates  (u),  Eekewich,  J.,  considered  that  the  dis- 
cretionary power  to  retain,  when  exercised  by  the  trustees 
added  to  the  authorised  trust  securities,  and  expressed  the 
opinion  that  if  it  had  been  necessary  to  decide  whether  the 
trustees  might  retain  wasting  securities  and  pay  the  income  to 
the  tenant  for  life,  he  should,  as  at  present  advised,  say  they 
might.  Following  this  decision  it  was  held  in  Re  Wilson  (x), 
by  Swinfen  Eady,  J.,  that  where  a  Will  contains  no  trust  for 
conversion,  and  the  life  tenant  of  residue  or  of  a  legacy  is  given 
the  entire  income  thereof,  he  is  entitled  to  the  income  of  un- 
authorised permanent  securities  retained  or  appropriated  by 
the  trustees  under  a  power  of  retainer  and  appropriation. 

Where  trustees  have  a  discretionary  power  to  retain  invest- 
ments, which  otherwise  in  accordance  with  the  rule  in  Howe  v. 
Earl  of  Dartmouth  ought  to  be  sold,  in  order  to  exclude  the 
rule  they  must  properly  exercise  the  discretion  to  retain.    In 

the  absence  of  express  power  trustees  cannot  exercise  a  power 
of  management  merely  to  benefit  one  beneficiary  at  the  expense 

{p)  (1888)  39  C.  D.  50.  (t)  (1880)  15  C.  D.  75. 

Q)  [1907]  1  Ch.  22.  («)  UM  tup, 

(r)  [1907]  1  Ch.  394.  (a?)  Ubi  sup, 
(0  (1877)  6  C.  D.  642. 
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of  another.  Fartlier,  if  by  an  oversight  the  discretionary 
power  is  not  exercised  at  all,  as  if  the  question  of  converting 
a  reversionary  interest  in  property  to  the  income  of  which  the 
tenant  for  life  was  herself  entitled  under  another  Will,  never 
crossed  their  minds,  or  if  the  trustees,  if  they  had  thought  of 
it,  coald  not  have  properly  refused  to  convert  the  reversionary 
interest,  then  the  property  ought  to  have  been  sold  in  accord- 
ance with  the  rule  (y). 

When  the  time  of  sale  is  fixed  by  the  Will,  either  by 
reference  to  a  given  number  of  years  after  the  testator's  death, 
or  by  the  falling  in  of  a  life,  or  anything  of  that  kind,  or  when 
it  is  left  to  the  discretion  of  someone  else  to  sav  when  the 
sale  is  to  take  place,  the  testator  himself  having  by  his  Will 
provided  for  the  sale,  there  is  no  rule  of  the  Court  which 
requires  that  the  sale  should  be  made  in  a  dififerent  way  or 
under  different  circumstances  from  those  indicated  by  the 
Will.  Consequently  in  Re  Pitcaim  {z),  where  part  of  the 
testator's  property  consisted  of  the  reversion,  expectant  on  the 
death  of  his  mother,  of  funds  settled  on  her  marriage  of  which 
she  was  tenant  for  life,  and  by  his  Will  he  gave  all  his 
property  to  trustees  upon  trust  for  his  mother  for  life,  with 
remainder  to  other  persons  with  a  power  to  the  trustees,  if  and 
when  they  should  consider  it  expedient,  to  sell  and  dispose  of 
all  or  any  part  of  his  estate,  it  was  held  that  the  discretionary 
power  of  sale  given  by  the  Will  to  the  trustees  was  incon- 
sistent with  any  intention  of  the  testator  that  the  Court  should 
realize  the  reversionary  property  and  excluded  the  application 
of  the  rule  in  Howe  v.  Earl  of  Dai-tmouth^  and  that  after  the 
death  of  the  mother  her  personal  representatives  were  not 
entitled  to  any  part  of  the  proceeds  of  the  reversion. 

Every  tenant  for  life  of  residue  is  entitled  to  the  income  of 
all  such  part  of  the  residue  as  is  not  required  for  the  payment 
of  debts  and  which  is  found  to  be  in  a  proper  state  of  invest- 
ment.    He  is  entitled  to  the  income  of  that  property  from  the 


(y)  Rowlls  r.  Bebb,  [1900]  2  Ch. 
107. 


ix)  [1896]  2  Ch.  199. 


OP  THE    RESIDUE.     '  507 

death  of  the  testator.  He  is  not  entitled  to  have  the  income 
arising  from  what  is  wanted  for  the  payment  of  debts,  because 
that  never  becomes  residue  in  any  way  whatever.  Therefore, 
although  the  executors  will  be  justified,  as  between  them- 
selves and  the  whole  body  of  persons  interested  in  the  estate, 
in  dealing  with  it  as  they  think  best  in  the  administration,  yet 
for  the  purpose  of  adjusting  the  rights  between  the  parties  the 
executors  will  be  taken  by  the  Court  as  having  applied  in 
payment  of  debts,  legacies  and  other  charges  during  the  year 
such  a  portion  of  the  fund  as  together  with  the  income  of  .that 
portion  for  one  year  was  necessary  for  the  purpose  (a). 

This  rule  is  not  affected  by  the  circumstance  that  the  debts 
and  legacies  have  been  paid  before  the  expiration  of  a  year 
from  the  testator's  death,  and  that  the  income  from  the  con- 
tinuance of  the  estate  in  the  business  carried  on  by  the 
testator  has  greatly  exceeded  5  per  cent.,  so  that  the  rule 
operates  unfavourably  to  the  tenant  for  life  {b). 

Where  the  personal  estate  is  insufficient,  and  resort  is  had  Principle 
to  the  proceeds  of  real  estate  to  pay  debts,  in  adjusting  the  ^^rt  isTadT 
rights  of  the  tenant  for  life  and  remainderman,  the  principle  *^  ^"^T^^te 
laid  down  in  Allhusen  v.  Whittell  (c)  applies,  but  the  tenant  for  on  deficiency 
life  of  the  real  estate  must,  as  well  during  the  first  year  after  estate, 
the  testator's  death  as  subsequently,  keep  down  all  the  interest 
upon  all  the  debts  bearing  interest  and   which   have   been 
ascertained  to  be  a  charge  upon  such  estate  (d). 

Where  the  debt  consists  of  an  annuity  covenanted  to  be  Application 
paid  by  the  testator  in  his  lifetime,  there  is  a  difference  of  where°debt^ 
judicial  decision  how  the  principle  of  Allhusen   v.    Whittell  ^nu?ty^' 
should  be  applied.     In  Yates  v.  Yates  (e)  and  Re  Dawson  (/)  covenanted 

*  .  "^      to  be  paid  by 

it  was  held  that  the  successive  instalments  of  the  annuities  testator. 
must  be  borne  by  income  and  capital  in  proportion  to   the 
actuarial  values  of  the  life  estate  and  reversion  at  the  testator's 

(a)  Allhusen  r.  Whittell,  (1 867)  L.  R.  C.  D.  199. 

4  Eq.  29o.  (e)  (1860)  28  Beav.   637,  Romilly, 

(J)  Lambert  v,  Lambert,  (1873)  L.  R.  M.R. 

16  Eq.  820.  (/)  [1906]    2    Ch.    211.    Swinfen 

(c)  Ubisup.  Eady,  J. 

(d)  Marshall  v.  Crowther,  (1874)  2 
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death.  But  in  Re  Muffett  (g),  Re  Harrison  (h),  Re  Bacon  (i), 
and  Re  Heni-y  {k\  the  principle  applied  was  to  treat  the 
successive  instalments  as  contingent  debts  which  as  they 
become  payable  must  be  paid  out  of  capital  by  sale  or 
mortgage  of  a  sufficient  part  of  the  settled  property.  These 
cases  were  considered  by  Swinfen  Eady,  J.,  in  Re  Perkins  {l\ 
and  he  held  that  the  rule  of  AUhuaen  v.  Whittell  should  be 
applied  as  each  payment  accrues,  by  calculating  what  sum 
with  8  per  cent,  simple  interest  to  the  day  of  payment  would 
have  met  the  particular  instalment,  and  charging  that  sum  to 
capital  and  the  balance  to  income. 

Where  income-producing  property  directed  by  Will  to  be 
converted  is  retained  for  a  time  unconverted  for  the  benefit  of 
the  estate,  it  is  the  practice  of  the  Court  to  put  a  value  on  the 
property  and  to  allow  the  tenant  for  life  out  of  the  income 
actually  produced  such  an  annual  sum  as  in  the  opinion  of  the 
Court  would,  under  all  the  circumstances  of  the  case,  be  a  fair 
equivalent  for  the  annual  income  that  would  have  been 
received  if  the  property  had  been  sold  and  the  proceeds 
properly  invested  (w). 

In  this  respect  there  is  no  distinction  whether  the  testator 
either  leaves  the  Court  to  act  under  the  rule  in  Hotce  v.  Earl 
of  Dartmouth  or  directs  conversion  himself  (n). 

The  securities  must  be  valued  as  at  the  time  when  they 
ought  to  have  been  converted,  that  is  to  say,  immediately 
after  the  testator's  death,  if  he  has  so  directed,  or  at  the 
expiration  of  a  year  from  his  death  if  he  has  given  no 
direction  (o). 

The  income  produced  over  and  above  what  the  tenant  for 
life  is  entitled  to  must  be  invested  as  capital  and  the  tenant 
for  life  is  entitled  to  the  income  of  the  invested  fund  (p). 


ig)  (1888)  39  C.  D.  534. 

(/O  (1889)  43  C.  D.  66. 

(i)  (1893)  62  L.  J.  Ch.  446. 

(ik)  [1907]  1  Ch.  30. 

(0  [1907]  2  Ch.  596. 

(m)  Brown  r.  Gellatly,  (1867)  L.  R. 


2  Ch.  751  ;  Wentworth  v.  Wcntworth, 
[1900]  A.  C.  171  ;  Re  Wooda,  [1904] 
2  Ch.  4. 

(»)  Re  Woods,  uhi  #te^.,  at  p.  16. 

(p)  Be  Woods,  ubi  tup, 

(p)  Ibid. 
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The  rule  laid  down  by  Lord  Lyndhurst  in  Dimes  y.  Scott  (q)  Rule  in 

is  that  where  by  the  language  of  the  Will  the  executors  are  scott  where 

expressly  directed  to  convert  the  personal  estate  into  money  dfrect^"to^ 

and  to  invest  in  government  or  real  securities  and  it  is  not  left  ^^^V^  ?^ 

to  their  discretion,  the  tenant  for  life  is  entitled  to  receive  only  oat  any 

diRcr^tii  on 

the  dividends  which  the  stock  if  purchased  one  year  after  the 
testator's  death  would  have  produced,  and  the  tenant  for  life 
is  not  entitled  to  the  whole  of  the  larger  income  produced  by 
the  investment  retained  by  the  executor  without  authority. 
During  the  first  year  after  the  testator's  death  the  tenant  for 
life  is  entitled,  not  to  the  interest  on  the  unauthorised  invest- 
ment, but  to  the  dividends  on  so  much  S  per  cent,  stock  as 
would  have  been  produced  by  the  conversion  of  the  property 
at  the  end  of  the  year. 

Where  there  is  an  express  trust  for  conversion  and  a  power  Effect  of 
to  retain  securities  of  every  kind,  authorised  and  unauthorised,  for'^ye^ 
and  there  is  no  express  gift  of  the  income  pending  conversion,  ^JTJ!^ 
the  general  rule  is  that  the  tenant  for  life  is  entitled  to  the  retain. 
income  of  authorised  securities,  but  not  entitled  to  the  income 
of  unauthorised  securities.     In   the  latter   case   he  is  only 
entitled  to  interest,  which  is  now  fixed  at  the  rate  of  3  per 
cent,  on  their  value  at  the  testator's  death.    This  rule  applies 
to   unauthorised   securities  whether  of  a   wasting   character 
or  not  (?•). 

The  rule  established  in  Re  Earl  of  Cheatei-Jield's  TtusIb  («)  Rule  in  Be 
is  that  where  a  testator  has  bequeathed  his  residuary  personal  chesterfield's 
estate  to  trustees  upon  trust  for  conversion,  with  power  to  apportionii^ 
postpone  such  conversion  at  their  discretion,  and  to  hold  the  l>e*ween 

.  .  capital  and 

proceeds  upon  trust  for  a  person  for  life  with  remainders  over,  income 
and  such  residue  includes  outstanding  personal   estate,  the  ^rsonal'^^ 
conversion  of  which  the  trustees,  in   the  exercise   of  their  ^^^^nto 
discretion,  postpone  for  the  benefit  of  the  estate,  and  which  possession, 
eventually  falls  in  some  years  after  the  testator's  death — as, 
for  instance,  a  mortgage  debt  with  arrears  of  interest,   or 
arrears  of  an  annuity  with  interest,  or  moneys  payable  on  a 

(S)  (1827)  4  Ross.  195.  («)  (1883)  24  C.  D.  64d. 

(r)  iJtfChator,  [1906]  1  Oh.  238. 
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life  policy — such  outstanding  personal  estate  should,  on  falling 
in,  be  apportioned  as  between  capital  and  income  by  ascertain- 
ing the  sum  which,  put  out  at  interest  at  4  per  cent,  per 
annum  on  the  day  of  the  testator's  death,  and  accumulating 
at  compound  interest  calculated  at  that  rate  with  yearly  rests, 
and  deducting  income  tax,  would,  with  the  accumulations  of 
interest,  have  produced,  at  the  day  of  receipt,  the  amount 
actually  received;  and  the  sum  so  ascertained  should  be 
treated  as  capital,  and  the  residue  as  income. 

This  rule  extends  to  property  which  is  not  producing 
income,  such  as  a  reversionary  interest,  unless  the  trustees 
have  justifiably  postponed  conversion  (t). 

In  cases  of  this  kind  the  interest  is  now  calculated  at  the 
rate  of  8  per  cent,  and  not  4  per  cent.  (v). 

In  the  case  of  a  simple  devise  of  real  estate  in  trust  for 
tenant  for  life  Bale,  until  Sale  the  tenant  for  life  of  the  proceeds  is  entitled  to 
rents^^  ^^       ^^®  rents  and  profits  only,  provided  the  sale  is  not  improperly 

postponed  (v) ;  and  the  rule  is  the  same  where  real  and 
personal  estate  are  devised  and  bequeathed  together  and  the 
proceeds  are  to  be  held  as  one  fund  (rt'). 


Interest  now 
calculated  at 
3  per  cent. 

Until  sale  of 


Meaning  of 

residuary 

legatee. 


Sect.  8 — Of  tvhat  a  liesiduai'p  Bequest  consists. 

The  term  "  residuary  legatee "  pnmd  facie  means  the 
person  taking  what  the  law  calls  the  residue  of  the  personal 
estate  ;  but  it  is  a  term  which  must  be  fashioned  and  moulded 
by  the  context  (x).  Whether  the  testator  had  real  estate  or  not 
at  the  date  of  his  Will  is  material  to  enable  the  Court  on  the 
construction  of  the  Will  to  determine  whether  the  real  estate 
did  or  did  not  pass  to  the  person  described  as  ''residuary 
legatee"  {xx). 

(jr)  Singleton  r.  Tomlinson,  (1878) 
3  App.  Cas.  404,  417,  per  Ld.  Cairns  ; 
Be  Gibbs,  [1907]  1  Ch.  465. 

(srjr)  Re  Mcthuen  &  Blores  Contract, 
(1881)  16  C.  D.  696  ;  ^«  Morris,  (1894) 
W.  N.  85 ;  Re  Gibbs,  «W  «r/A,  54  ;  As 
to  what  expressions  are  sufficient  to 
constitute  a  residuarj  l^^acj  see 
Williams  (10th  ed.)  1195  ft  teq. 


(0  Rowlls  r.  Bebb,  [1900]  2  Ch. 
107. 

00  Ibid, 

(r)  Casaraajor  r.  Strode,  (1809)  19 
Ves.  390  nj  Hope  r.  D'HCdouville, 
[1898]  2  Ch.  861  ;  Re  Searle,  [1900] 
2  Ch.  829  ;  Re  Earl  of  Damley,  [1907] 
1  Ch.  169. 

(rr)  Re  Earl  of  Damley,  nbi  *uj), ; 
-R«  Oliver,  [1908]  2  Ch.  74. 


OF  THE   RESIDUE.  511 

It  had  been  long  settled  prior  to  the  Wills  Act,  1887,  that  What  passes 
a  residuary  bequest  of  personal  estate  (for  it  was  otherwise  as 
to  real  estate)  carried,  not  only  everything  not  disposed  of, 
but  everything  that  in  the  event  turns  out  not  to  be  disposed 
of,  and  that  a  presumption  arises  for  the  residuary  legatee 
against  every  one  except  the  particular  legatee  {y).  In  order 
to  exclude  from  a  general  residuary  gift  a  particular  property 
belonging  to  the  testator  and  not  otherwise  disposed  of  by  the 
Will,  it  is  necessary  to  find  a  plain  and  unequivocal  intention 
on  the  part  of  the  testator  to  exclude  it  {z).  For  instance,  if 
the  testator  excepts  specific  property  from  the  general  gift,  and 
makes  no  disposition  by  Will  of  the  excepted  property,  the 
excepted  property  passes  as  on  an  intestacy  (a). 

By  the  Wills  Act,  1837  (s.  24),  every  Will  shall  be  construed.  Effect  of 

Wills  Act  • 

with  reference  to  the  real  estate  and  personal  estate  comprised  geet.  24.  win 
in   it,  to  speak  and  take  effect  as  if  it  had  been  executed  ^^^^^^ 
immediately  before  the  death  of  the  testator,  unless  a  contrary  testator, 
intention  shall  appear  by  the  Will.    And  further  (s.  25),  unless  Sect.  25. 
a  contrary  intention  shall  appear  a  residuary  devise  shall  devise*"^^ 
include  such  real  estate  as  shall  be  comprised  in  anv  devise  j^^^^^^^^s  any 

■^  "^  lapse  or  void 

which  shall  fail  or  be  void  by  reason  of  the  death  of  the  devisee  devise, 
in  the  lifetime  of  the  testator,  or  by  reason  of  such  devise 
being  contrary  to  law  or  otherwise  being  incapable  of  taking 
effect. 

By  s.  27  of  the  Wills  Act  a  general  devise  of  the  real  estate  Sect  27. 
or  a  general  bequest  of  the  personal  estate  of  the  testator  shall  devise  or 
be  construed,  as  the  case  may  be,  to  include  any  real  estate  or  |^iu^4 
any  personal  estate  which  the  testator  may  have  power  to  property  over 

which 

appoint  in  any  manner  he  may  think  proper,  and  shall  operate  testator  had 

as  an  execution  of  such  power  unless  a  contrary  intention  shall  ^p^iS^r^"^ 

appear  by  the  Will.  ™«°^- 

Sect.  27  does  not  apply  to  a  power  which  is  not  general  in  As  to  what 

regard  to  its  objects,  as  such  a  power  is  not  equivalent  to  power  within 

ownership  (6).  ®-  ^^• 

(y)  Cambridge    r.    Rous,    (1802)   8  (&)  For   the    distinction    between 

Ves.  12,  25.  general   and   particular    powers    see 

(-:)  Re  Bagot,  [1893]  3  Ch.  348.  FarweUon  Powers  (2nd  ed.)  p.  286. 
(rt)  ii^ Eraser,  [1904]  1  Ch.  Ill,  726. 
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Fund  not 
exhausted  on 
exercise  of 
power. 


Meaning  of 
"  residue  "  of 
a  specific 
fund. 


A  power  to  appoint  to  any  person  except  an  individnal 
named  (unless  possibly  the  excepted  individnal  shonld  be  dead 
at  the  time  the  power  is  exercised)  is  not  a  power  within 
s.  27  (c). 

A  power  to  appoint  by  Will  expressly  referring  to  the  power 
is  not  a  power  to  appoint  in  any  manner  the  donee  may  think 
proper  within  the  meaning  of  s.  27  (d). 

On  the  exercise  of  a  general  power,  where  the  whole  of  the 
fund  is  not  exhausted,  questions  arise  whether  there  is  a 
resulting  trust  in  favour  of  the  persons  entitled  in  default  of 
appointment  under  the  instrument  creating  the  power.  This 
depends  on  whether  the  testator  intended  to  make  the  fund 
part  of  his  general  estate.  If  the  testator  blends  into  one  fund 
that  which  was  his  own  property  and  that  over  which  he  had 
a  general  power  of  appointment,  the  whole  being  made  subject 
to  his  debts,  funeral  and  testamentary  expenses,  and  there  is 
a  failure  of  the  trusts  of  the  blended  fund  by  reason  of  the 
death  of  the  residuary  legatee  in  the  lifetime  of  the  testator, 
there  is  no  resulting  trust,  but  the  next-of-kin  of  the  testator 
will  be  entitled  (e). 

In  dealing  with  specific  funds  the  term  ^'residue"  may 
have  the  meaning  of  an  aliquot  part  of  the  whole,  since  where 
a  testator  is  dealing  with  an  ascertained  fund,  or  assumes  that 
property  will  produce  a  given  sum,  it  is  indiflFerent  whether, 
after  he  has  given  certain  portions,  he  specifies  the  remainder 
by  stating  its  amount,  or  by  comprising  it  under  the  term  of 
**  residue  "  (/).  But  where  the  testator  does  not  know  the 
amount  of  the  fund,  or  it  is  impossible  to  ascertain  the  amount 
until  the  fund  is  realised,  the  term  "  residue  "  has  its  ordinary 
meaning  of  what  remains  of  the  fund  after  satisfying  the 
fixed  payments  thereout,  and  is  consequently  subject  to 
decrease  or  increment  (g). 


(c)  Re  Byron's  Settlement,  [1891] 
3  Ch.  474. 

(<f)  PhiUips  V.  Cayley,  (1889)  43  C. 
n.  222 ;  Bfi  Davies,  [1892]  3  Ch.  63. 

(e)  Be  Marten,  [1902]  1  Ch.  314. 

(/)  Page  r.  Leapiogwell,  (1812)  18 


Ves.  463 ;  Elwes  r.  Causton,  (1862)  30 
Beav.  554. 

(^)  De  Lisle  v,  Hodges,  (1874)  L. 
R.  17  £q.  440 ;  De  Qnetteville  v.  De 
Quetteville,  (1905)  92  L.  T.  N.  S.  758. 
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Sect.  4. — Of  the  Right  of  the  Executin*  to   Undisposed  oj 
Residt(£  whet'e  Deceased  has  left  no  next-of-kin. 

Prior  to  the  Executors  Act,  1830  (11  Geo.  IV.  &  1  Wm.  IV.  Law  prior 
c.  40),  it  appears  by  the  preamble  to  the  Act  that  if  a  testator  Executors 
appointed  executors  and  made  no  express  disposition  of  the        ' 
residue  of  his  personal  estate,   the  executors  so  appointed 
became  by  law  entitled  to  the  whole  residue  of  such  personal 
estate ;  and  Courts  of  Equity  had  so  far  followed  the  law  as  to 
hold  such  executors  to  be  entitled  to  retain  such  residue  for 
their  own  use,  unless  it  appeared  to  have  been  their  testator's 
intention  to  exclude  them  from  the  beneficial  interest  therein, 
in  which  case  they  were  held  to  be  trustees  for  the  person  or 
persons  (if  any)  who  would  be  entitled  to  such  estate  under  the 
Statute  of  Distributions  if  the  testator  had  died  intestate  (//)• 

The  Act  provides  (s.  1)  that  in  such  cases  as  to  persons  Executors 

&re  now 

dying  after  the  1st  September,  1830,  the  executors  shall  be  trustees  for 
deemed  by  Courts  of  Equity  to  be  trustees  for  the  person  or  unless  *° 
persons  (if  any)  who  would  be  entitled  to  the  estate  under  tlie  j°tended 

lo  iftice 

Statute  of  Distributions,  unless  it  shall  appear  by  the  Will  the  beneficially, 
persons  appointed  executors  were  intended  to  take  such  residue 
beneficially. 

Sect.  2  of  the  Act  provides  "  that  nothing  herein  contained  Application 

of  the  Act, 

shall  affect  or  prejudice  any  right  to  which  any  executor,  if 
this  Act  had  not  been  passed,  would  have  been  entitled  in 
cases  where  there  is  not  any  who  would  be  entitled  to  the 
testator's  estate  under  the  Statute  of  Distributions,  in  respect 
of  any  residue  not  expressly  disposed  of." 

The  only  object  and  effect  of  the  Act  was  to  deprive  the 
executor  of  that  position  which  he  had  virtute  officii^  under 
which  anybody  claiming  to  get  the  residue  from  him  had  to 
discover  something  on  the  face  of  the  Will  to  show  that  he  was 
intended  to  be  a  trustee  and  not  to  take  beneficially.  In  any 
case  in  which  by  construction  the  Courts  held  before  that  Act 
that  he  was,  though  a  named  executor,  really  a  trustee,  the 
Act  has  no  operation ;    in  other  words,  it  only  deals  with 

(/O  Williams  (lOth  ed.)  1218. 
E.  li  L 
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Where  Act 
does  not 
iippl]^,  con- 
trary inten- 
tion may  be 
inferred. 

What  is 

sufficient 

inference. 


property  which  the  executor  could  claim  to  get  and  retain 
solely  virtute  officii  (i). 

Further,  the  Act  only  applies  as  between  an  executor  and 
next-of-kin.  It  has  no  application  where,  there  being  no 
next-of-kin,  the  question  is  raised  whether  the  Crown  is 
entitled  or  the  executor  can  retain  the  residue  beneficially  (&). 
In  a  case  where  there  are  no  next-of-kin  the  executors  are 
beneficially  entitled  to  undisposed-of  residue,  unless  the  Will 
shows  a  contrary  intention. 

Such  a  contrary  intention  will  not  be  inferred  against  the 
executor  if  being  one  of  several  executors  a  legacy  is  given  to 
him  alone  (Z),  unless  given  to  him  for  his  care  and  trouble  (m) ; 
but  it  will  be  inferred  from  the  gift  of  a  pecuniary  legacy  to  a 
sole  executor,  or  of  equal  pecuniary  legacies  to  all  the  executors, 
but  not  from  pecuniary  legacies  to  them  of  unequal  amounts. 
When  once  there  is  inequality,  whether  in  respect  of  pecuniary 
legacies  or  in  respect  of  specific  legacies,  then  there  is  no 
presumption  of  a  contrary  intention  sufficient  to  displace  the 
legal  title  of  the  executors,  and  they  will  take  the  residue 
beneficially  (n). 

In  the  case  of  a  sole  executor  there  would  seem  to  be  no 
distinction  whether  the  gift  to  him  is  a  specific  legacy  or  a 
pecuniary  legacy  as  showing  an  intention  that  the  executor 
should  not  take  the  residue  (o). 

So  where  personal  property  is  bequeathed  to  the  executors  in 
trust  they  are  precluded  from  claiming  it  for  their  own  benefit, 
notwithstanding  no  trust  is  declared  (p) ;  and  the  presumption 
is  against  the  executor  whenever  the  character  of  trustee  is 
plainly  affixed  to  him,  though  not  by  express  words  (q) ;  and 
if  one  of  the  executors  is  a  trustee  they  are  all  trustees  (r). 


(0  JU  Roby,  [1908]  1  Ch.  71.  77. 

(*)  i2e  Bacon's  Will,  (1886)  31  C.  D. 
460. 

(Z)  Buffar  r,  Bradford,  (1741)  2 
Atk.  222. 

(7n)  Griffiths  V.  Hamilton,  (1806) 
12  Ves.  298,  308. 

(7t)  Me  Glukman,  [1908]  1  Cb.  552. 


(p)  Bowker  r.  Hunter,  (178H)  1  Bro. 
C.  C.  328,  331. 

Qi)  Taylor  r.  Hogarth,  (1844)  U 
Sim.  8. 

(^)  Williams  (10th  ed.)  1220  and 
cases  cited. 

(r)  Griffiths  r.  Hamilton,  vbi  tup. 
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The  executor  is  not  entitled  where  the  testator  has 
ineffectually  disposed  of  the  residue,  as  if  the  gift  of  residue 
lapses  or  for  any  other  reason  fails  (s). 

Sect.  5. — Of  Distribution  under  the  Statute. 

(1)  Of  the  Rights  of  the  Wife  and  Children  and  Representa- 
tives of  Deceased  Children. 

Sect.  5  of  the  Statute  of  Distributions  (22  &  23  Car.  II.  c.  10)  22  &  23  Car. 
provides  "  That  all  Ordinaries,  and  every  other  person  who  by  ^^'  ^'  ^^'  ^'  ^' 
this  Act  is  enabled  to  make  distribution  of  the  surplusage  of  the 
estate  of  any  person  dying  intestate,  shall  distribute  the  whole 
surplusage  of  such  estate  or  estates  in  manner  and  form  follow- 
ing; that  is  to  say,  one-third  part  of  the  said  surplusage  to  One-third 
the  wife  of  the  intestate,  and  all  the  residue  by  equal  portions  and  residue  to 
to  and  amongst  the  children  of  such  persons  dying  intestate,  Je^r^n^'^^ 
and  such  persons  as  legally  represent  such  children  in  case  tivesof 

deceased 

any  of  the  said  children  be  then  dead  other  than  such  child  children. 
or  children  (not  being  heir-at-law)  who  shall  have  any  estate  Children 

(other  than 

by  the  settlement  of  the  intestate,  or  shall  be  advanced  by  the  heir)  to  have 

eoiial  shares 

intestate  in  his  lifetime  by  portion  or  portions  equal  to  the  haying  regard 
«hare  which  shall  by  such  distribution  be  allotted  to  the  other  ^  ^"^^"^ 
children  to  whom  such  distribution  is  to  be  made  :  and  in  case 
any  child  other  than  the  heir-at-law  who  shall  have  any  estate 
by  settlement  from  the  said  intestate,  or  shall  be  advanced  by 
the  said  intestate  in  his  lifetime  by  portion  not  equal  to  the 
fihare  which  will  be  due  to  the  other  children  by  such  distri- 
bution as  aforesaid ;  then  so  much  of  the  surplusage  of  the 
estate  of  such  intestate  to  be  distributed  to  such  child  or 
children  as  shall  have  any  land  by  settlement  from  the  intes- 
tate, or  were  advanced  in  the  lifetime  of  the  intestate,  as  shall 
make  the  estate  of  all  the  said  children  to  be  equal  as  near  as 
«an  be  estimated ;  but  the  heir-at-law  notwithstanding  any  land 
that  he  shall  have  by  descent  or  otherwise  from  the  intestate 
is  to  have  an  equal  part  in  the  distribution  with  the  rest  of  the 
children  without  any  consideration  of  the  value  of  the  land 
v^bich  he  hath  by  .descent  or  otherwise  from  the  intestate." 

(/)  See  Williams  (lOlh  ed.)  1222  and  immeroos  cases  cited. 

L  L  2 
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Cbildien  of 
intestate. 


Remoter  issue 
of  intestate. 


Effect  of  B.  5 
as  to  advance- 
ments by  the 
intestate. 


1.  In  case  none  of  the  intestate's  children  be  dead  (0- 

If  the  intestate  leave  only  one  child  the  intestate's  widow, 
if  any,  will  have  a  third  part  and  the  child  two-thirds,  or  if 
there  is  no  widow  the  child  will  have  the  whole. 

If  the  intestate  leave  several  children,  the  intestate's  widow, 
if  any,  will  have  a  third  part  and  the  children  two-thirds,  or 
if  there  is  no  widow,  the  whole  equally  among  them. 

Brothers  and  sisters,  whether  of  the  whole  blood  or  half- 
blood,  are  equally  of  kin  to  the  intestate  and  take  equally. 

A  posthumous  child  is  also  entitled. 

2.  In  case  any  child  of  the  intestate  be  dead  leaving  issue^ 
such  issue,  in  equal  degree,  represent  per  stirpes  the  deceased 
child  ad  infinitum. 

And  if  all  the  intestate's  children  be  dead,  some  or  all 
leaving  issue,  it  is  now  decided  that  such  issue  take  per  stirpes 
and  not  per  capita  («). 

It  is  only  the  widow  of  the  intestate  who  is  provided  for 
by  the  statute ;  the  widow  of  a  child  or  other  issue  of  the 
intestate  takes  nothing  under  it  (.r). 

The  provisions  of  s.  5  of  the  Statute  of  Distributions, 
directing  advancements  by  the  intestate  in  his  lifetime  by 
portions  to  his  children  to  be  brought  into  account,  apply  to 
an  intestacy  occasioned  by  a  testamentary  instrument  becoming 
wholly  inoperative  by  the  death  of  the  universal  legatee  and 
executrix  in  the  lifetime  of  the  testator,  as  well  as  to  a  case 
of  actual  intestacy  occasioned  by  the  non-existence  of  any 
testamentary  instruments^). 

It  was  held  prior  to  the  passing  of  the  Executors  Act,  1880 
(11  Geo.  IV.  &  1  Will.  IV.  c.  40),  that  this  section  applied 
only  to  the  case  of  a  total  intestacy  as  regards  the  beneficial 
interest,  or  with  something  more,  namely,  an  intestacy  as  to 
the  appointment  of  an  executor,  and  not  where  part  only  of 
the  personal  estate  by  reason  of  the  lapse  of  a  share  bequeathed 


(0  Bee   Williams  (lOtb   ed.)   12S7 

(«)  He  Ross's  Trusts,  (1871)  L.  R. 
13  Eq.  286  ;  Be  Natt,  (1888)  87  C.  D. 


617. 

(J-)  Williams  (10th  ed.)  1238. 

(y)  Jie  Ford,   [1902]  1    Ch.    218  ; 
[1902]  2  Ch.  606. 
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became  distributable  (z) ;  and,  in  cases  where  that  Act  has  no 
application  (a),  in  applying  the  analogy  of  the  Statute  of 
Distributions  to  the  case  of  a  partial  intestacy  of  the  beneficial 
interest  in  undisposed-of  residue,  the  rule  of  equity  still  is 
that  advances  made  by  the  testator  in  his  lifetime  need  not  be 
brought  into  hotchpot  (h). 

Where,  however,  the  Executors  Act,  1880,  applies,  it  may 
be,  the  analogy  of  the  Statute  of  Distributions  would  be  applied 
to  its  full  extent,  and  advances  made  by  the  testator  would 
have  to  be  brought  into  hotchpot  (c). 

This  section  with  regard  to  advances  applies  only  to 
advances  made  by  a  father  dying  intestate,  and  does  not  apply 
to  a  mother,  being  a  widow,  advancing  a  child  and  dying 
intestate  (d). 

The  issue  of  a  deceased  child  stand  in  no  better  position  issue  of 
than  the  deceased  child  they  represent,  and  if  such  deceased  child  in  no 
child  has  been  advanced  by  his  father,  who  afterwards  dies  ^^on  than 
intestate,  the  issue  of  the  dead  child  must  bring  into  hotchpot  ^^^^  parent. 
what  their  father  received  by  way  of  advancement,  as  he,  if 
living,  must  have  done  (e). 

Where  a  father  makes  a  provision  for  a  child  on  marriage.  What  is  an 
all  the  limitations  in  such  settlement  to  the  wife  or  husband      ^»^<*"«^** 
and  children  of  such  child  must  be  considered  as  part  of  that 
advancement ;    and  it  is  not  the  child's  estate  for  life  only 
that  ought  to  be  valued  and   brought  into    hotchpot.    The 
intent  of  the  statute  was  to  make  all  equal  (/). 

A  provision  which  a  father  may  make  for  his  child  by  Will, 
in  a  case  where  the  testator  dies  intestate  as  to  part  of  his 
personal  estate,  shall  not  be  brought  into  hotchpot.  Such  a 
provision,  as  shall  be  construed  an  advancement,  must  result 
from  a  complete  act  of  the  intestate  in  his  lifetime,  by  which 

(r)  Cowper  *•.  Scott,    (17S1)  3   P.  (d)  Holt  r.  Frederick,  (1726)  2  P. 

Williams,  119,  125.  Williams,  356. 

(fl)  See  ante,  p.  513.  (e)  Proud  r.  Turner,  (1729)  2    P. 

(&)  Be  Roby,  [1908]  1  Ch.  71.  Williams,  560. 

(c)  See  Re  Ford,  ubi  tup.  at  p.  222  ;  (/)  Weyland  r.  Weyland,  (1 742)  2 

and  the  remarks  of  Fletcher  Moulton,  Atk.  63'>. 
L  J.,  in  iZ<!  Roby,  ubi  sujj,  at  p.  80. 
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Rights  of 
father. 


he  divested  liimself  of  all  property  in  the  subject ;  though  it 
is  not  requisite  that  it  should  take  effect  in  possession  till 
after  his  death  (//). 

The  question  as  to  what  shall  constitute  an  advancement 
has  been  considered  in  an  early  part  of  this  work  (h). 

It  would  seem  the  value  of  the  advancement  should  be 
calculated  as  at  the  time  it  was  made  (i). 

Advances  carry  interest  at  4  per  cent,  from  the  death  oC 
the  intestate  (A). 

(2)  Of  the  Rights  of  the  JVifCy  Father,   Mother,  and  Next-of^ 
kin  ill  default  of  Issue  of  the  Intestate. 

Sect.  6  of  the  Statute  of  Distributions  provides  that,  "  In 
case  there  be  no  children,  nor  any  legal  representatives  oi' 
them,  then  one  moiety  of  the  said  estate  to  be  allotted  to  the  wife 
of  the  intestate,  the  residue  of  the  said  estate  to  be  distributed 
equally  to  every  of  the  next-of-kindred  of  the  intestate  who' 
are  in  equal  degree,  and  those  who  legally  represent  them." 

Sect.  7  provides  ''  That  there  be  no  representations  admitted 
among  collaterals  after  brothers'  and  sisters'  children  :  and  ii> 
case  there  be  no  wife,  then  all  the  said  estate  to  be  distributed 
equally  to  and  amongst  the  children ;  and  in  case  there  be  no 
child,  then  to  the  next-of-kindred  in  equal  degree  of  or  unto 
the  intestate,  and  their  legal  representatives  as  aforesaid,  and 
in  no  other  manner  whatsoever." 

The  next-of-kin,  referred  to  by  the  statute,  are  to  be  ascer- 
tained by  the  same  rules  of  consanguinity  as  those  which 
determine  who  are  entitled  to  letters  of  administration  (I). 

When  a  child  dies  intestate,  without  wife  or  issue,  leaving  a 
father,  the  latter  is  entitled,  as  the  next-of-kin  in  the  first  degree, 
to  the  whole  of  the  personal  estate,  exclusive  of  all  others  (w). 

(g)  Williams  (10th  ed.)  1248. 

(A)  See  ante,  p.  450  and  see  Williams 
noth  ed.)  1215  et  wq. 

(0  Kircudbright  r.  Kircudbnght, 
(1802)  8  Ves.  61,  63;  Hatfield  v, 
Minet,  (1878)  8  C.  D.  136,  146 ;  c.  f. 
Ba  HargreaTcs,  (1903)  88  L.  T.  (N.  S.) 
100,  and  Re  Gilbert,  (1908)  W.  N.  63, 


as  to  mode  of  adjustment  between 
advanced  and  unadvanced  children 
where  a  W^ill  contains  a  hotchpot 
clause. 

(*)  He  Davy,  [1908]  1  Ch.  61. 

(0  Williams  (10th  ed.)  1248  et  »eq.. 
and  seeff»/<f  p.  101. 

(w)  Ibid, 
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If  an  intestate  dies  without  issue,  but  leavingfa  widow  and  Rights  of 
a  father,  then  the  personal  estate  shall  go  in  moieties  between  fllther. 
the  wife  and  father,  subject  to  the  widow's  rights  under  the 
Intestates'  Estates  Act(77). 

Although  the  children  of  a  brother  or  sister  stand  in  place  As  to  repro- 
of the  parent  in  sharing  with  other  brothers  and  sisters  and  brothera\nd 
take  per  stirpes,  yet  if  no  brother  or  sister  is  alive  the  repre-  sisters, 
sentation   in  loco  parentis  is  at  an   end   and   all   take   per 
capita  (o). 

There  are  no  provisions  in  the  statute  as  to  hotchpot  with 
reference  to  brothers  and  sisters  {p). 

Sect.  7  of  Stat.  1  Jac.  II.  c.  17,  enacts  "that,  if   after  Rights  of 
the  death  of  a  father  any  of  his  children  shall  die  intestate, 
without  wife  or  children,  in  the  lifetime  of  the  mother,  every 
brother  and  sister,  and  the  representatives  of   them,  shall 
have  an  equal  share  with  her." 

Where,  after  the  death  of  his  father,  an  intestate  dies 
leaving  no  child,  but  a  widow,  a  mother,  and  brothers  and 
sisters,  and  children  of  a  deceased  brother,  the  widow  takes 
one  moiety  and  the  mother  shares  the  other  moiety  with  the 
intestate's  brothers  and  sisters  and  the  children  of  the  deceased 
brother  (g),  and  there  being  brothers  and  sisters  living  the 
children  of  the  deceased  brother  take  per  stiipes  by  way  of 
representation  (r). 

So  where  the  intestate  leaves  a  widow,  a  mother,  and 
nephews  and  nieces  children  of  a  deceased  brother,  but  no 
brother  or  sister,  the  widow  takes  one-half,  the  mother  one- 
fourth,  and  the  nephews  and  nieces  one-fourth,  but  the  repre- 
sentation is  not  to  be  carried  beyond  brothers'  and  sisters' 
children  (s). 

Brothers  and  sisters  of  the  half-blood  through  the  mother  Half-blood 
take  equally  with  brothers  and  sisters  of  the  whole  blood  {t) .      ^j^^  Se*  ^ 

(Ji)  WiUiams  (10th  ed.)  1249,  and  (y)  Keylway  r.  Keylway,  (1726)  2   ^^^^®  ^^^^' 

seejHJgt,  p.  521.  P.  Williams,  344. 

((»)  Stanley  V.Stanley,  (1739)1  Atk.  (r)  Lloyd  r.  Tench,   nhi   9up.,  at 

465  ;  Lloyd  r.  Tench,  (1760)   2  Ves.  p.  215. 

Ken.  213.  (0  Stanley  r.  Stanley,  uhi  tup. 

(p)  Re  Gist,  [1906]  1  Ch.68  ;  [1906'»  (0  Jesaopp  r.  Watson,  (1833)  1  M. 

2  Ch.  280.  &  K.  665. 
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If  the  intestate  left  neither  wife,  nor  child,  nor  father,  and 
there  be  neither  brother  or  sister,  nor  nephew  or  niece,  the 
case  is  without  the  statute,  and  the  whole  of  such  intes- 
tate's effects   shall  devolve,    as  before  the   statute,  to  his 

mother  (tt). 

Brothers  and  sisters  are  preferred  to  a  grandfather  or 
grandmother,  although  they  are  all  in  the  second  degree  of 
kindred,  and  this  by  reason  of  the  law  established  previously 
to  the  statute  {x). 

But  a  grandfather  or  grandmother,  being  nearer  kindred, 
is  preferred  to  an  uncle  or  aunt,  and  a  great-grandfather  or 
great-grandmother  will  take  equally  with  an  uncle  or  aunt,  all 
being  in  the  third  degree  (y). 

Where  the  intestate  leaves  a  grandfather  by  the  father's 
side  and  a  grandmother  by  the  mother's  side,  his  next-of-kin, 
they  shall  take  in  equal  moieties,  as  being  in  equal  degree ; 
for  here  dignity  of  blood  is  not  material  (z). 

Uncles  and  aunts  and  nephews  and  nieces,  being  of  equal 
kindred,  share  equally  (a),  and  as  to  the  nephews  and  nieces 
no  right  of  representation  is  allowed  but  must  take  per  capita 
and  not  per  stirpes  (b). 

Affinity  or  relationship  by  marriage,  except  in  the  instance 
of  the  wife  of  the  intestate,  gives  no  title  to  a  share  of  his 
property  under  the  statute.  Therefore,  if  the  intestate  had 
a  son  and  daughter  and  tbey  both  die,  the  former  leaving  a 
wife  and  the  latter  a  husband,  upon  the  testator's  death  after* 
wards,  such  husband  and  wife  have  neither  of  them  any  claim 
on  the  estate  (c). 

So  also  a  mother-in-law  or  step-mother  of  an  intestate, 
not  being  of  his  blood,  can  claim  nothing  under  the  Statute 
of  Distributions  (d). 


(w)  Williams  (10th  ed.)  1251. 
(J?)  Evelyn  r.  Evelyn,  (1754)  3  Atk. 
762. 

(y)  Lloyd  r.  Tench,  (1750)  2  Ves. 
Sen.  215. 

(r)  Moor  r.  Barham,(1728)  referred 
to  in  Blackborough  r.   Davis,  (1701) 


1  P.  Williams,  53. 

(fl)  Lloyd  r.  Tench,  vbi  sup. 

(ft)  Durant  r.  Prestwood,  (1738)  1 
Atk.  454. 

(0  Williams  (10th  ed.)  1253. 

(d)  Williams  (10th  ed.)  1251. 
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(3)  Of  the  Rights  of  Husband  and  Wife. 

Sect.  25  of  the  Statute  of  Frauds  (29  Car.  II.  c.  8)  pro-  Effect  of  29 
vides  that  the  Stat.  22  &  23  Car.  II.  c.  10  shall  not  be  ^^Jg.^^* ""'  ^' 
construed  to  extend  to  the  estates  of  fenie  coverts  that  should  *?  ^  'j?^*? 

^  of  husband. 

die  intestate,  but  that  their  husbands  may  demand  and  have 
administration  of  their  rights,  credits,  and  other  personal 
estates  and  recover  and  enjoy  the  same  as  they  might  have 
done  before  the  making  of  the  said  Act. 

The  Intestates'  Estates  Act,  1890  (53  &  54  Vict.  c.  29)   Effect  of 

enacts  as  follows  : —  Estates  Act, 

Sect.  1.  "  The  real  and  personal  estates  of  every  man  who  ][^  to' rights 
shall  die  intestate  after  the  1st  September,  1890,  leaving  a  of  wife. 
widow  but  no  issue,  shall,  in  all  cases  where  the  net  value 
of  such  real  and  personal  estates  shall  not  exceed  d95(X),  belong 
to  his  widow  absolutely  and  exclusively." 

Sect.  2.  "  Where  the  net  value  of  the  real  and  personal 
estates,  in  the  preceding  section  mentioned,  shall  exceed  the 
sum  of  d9500,  the  widow  of  such  intestate  shall  be  entitled  to 
£5(X),  part  thereof  absolutely  and  exclusively,  and  shall  have 
a  charge  upon  the  whole  of  such  real  and  personal  estates  for 
such  £5(X),  with  interest  thereon  from  the  date  of  the  death 
of  the  intestate  at  four  per  cent,  per  annum  until  payment." 

Sect.  3.  "  As  between  the  real  and  personal  representatives 
of  such  intestate,  such  charge  shall  be  borne  and  paid  in 
proportion  to  the  values  of  the  real  and  personal  estates 
respectively." 

Sect.  4.  "  The  provision  for  the  widow,  intended  to  be 
made  by  this  Act,  shall  be  in  addition  and  without  prejudice 
to  her  interest  and  share  in  the  residue  of  the  real  and 
personal  estates  of  such  intestate  remaining  after  payment  of 
the  sum  of  dC500,  in  the  same  way  as  if  such  residue  had  been 
the  whole  of  such  intestate's  real  and  personal  estates  and 
this  Act  had  not  been  passed." 

Sect.  5  provides  for  the  valuation  of  real  estate  upon  a 
basis  of  20  years'  purchase,  less  the  gross  amount  of  charges  ; 
and  8.  6  provides  that  the  value  of  the  personal  estate  shall 
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be  ascertained  by  dedaeting  from  the  gross  value  all  debts, 
funeral  and  testamentary  {i.e.  administration  (e) )  expenses  of 
the  intestate  and  all  other  lawful  liabilities  and  charges  to 
which  the  personal  estate  shall  be  subject. 

The  Act  only  applies  to  the  case  of  a  man  dying  wholly 
intestate,  and  does  not,  like  the  Statute  of  Distributions, 
apply  to  cases  of  partial  intestacy  (/). 

The  value  of  the  intestate's  real  and  personal  estates  must 
be  taken  as  at  his  death ;  so  that  if  the  intestate  was  at  his 
death  entitled  to  a  contingent  reversionary  interest,  it  must 
be  taken  at  its  then  value  and  not  at  the  value  when  the 
interest  subsequently  fell  into  possession  (g). 

The  charge  of  j£500  comes  before  the  widow's  right  to 
dower,  and  consequently  her  right  to  dower  out  of  the  residue 
of  the  real  estate  is  diminished  proportionately  {h). 

A  wife  may  by  agreement  exclude  her  title  to  participate 
under  the  Statute  of  Distributions,  and  such  an  agreement 
will  apply  equally  in  favour  of  the  next-of-kin  as  of  the  legatees 
under  the  Will  of  her  husband,  that  is,  whether  the  husband 
die  intestate  or  testate.  But  in  the  absence  of  agreement  a 
declaration  by  the  Will  of  her  husband  excluding  her  title  is 
deemed  to  be  merely  for  the  benefit  of  the  person  in  favour 
of  whom  the  property  is  bequeathed,  so  that  if  the  purpose 
fail  there  is  no  reason  why  the  exclusion  should  continue  (0* 
The  testator  may,  however,  show  the  intention  of  an  absolute 
exclusion  of  his  widow  from  any  share  which  may  accrue 
under  any  circumstances,  in  which  case  she  may  be  put  to 
her  election  and  her  share  under  the  statute  will  enure  for 
the  benefit  of  the  next-of-kin  as  a  gift  by  implication  {k). 

Where  a  husband  covenants  to  leave  or  pay  at  his  death  a 
part  of  his  estate  or  a  sum  of  money  to  his  widow,  such  cove- 
nant will  be  deemed  satisfied  by  the  distributive  share  to 


(e)  See  Jf£  Twigg's  Estate,  [1892]  1 
Ch.  679,  689. 
(/)  Ibid. 

(J)  Re  Heath,  [1907]  2  Ch.  270. 
(//)  Re  Charriere,  [1896]  1  Ch.  912. 


(0  Roper  on  Husband  and  Wife  (2nd 
ed.),  vol.  2,  p.  22. 

(It)  Lett  r.  Randall,  (1856)  3  Sm.  & 
G.  83. 
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which  on  his  intestacy  she  becomes  entitled  under  the  statute, 
either  wholly  if  such  share  is  more  than  what  is  covenanted 
to  be  left  or  paid,  or  pro  tanto  if  less  (l).  But  this  principle 
does  not  apply  where  the  contract  is  to  be  fulfilled  in  the 
husband's  lifetime  and  there  has  been  a  breach  (m).  And 
where  the  covenant  was  entire  to  pay  a  definite  sum  to 
trustees  who  were  to  hold  part  for  the  widow  absolutely  and 
as  to  the  rest  to  pay  the  interest  to  her  for  life  only,  it  was 
held  in  Couch  v.  Stratton  (n)  that  since  the  latter  not  being 
given  absolutely  could  not  be  considered  satisfied  out  of  the 
distributive  share  neither  could  the  former  (o).  But  in 
Salisbury  v.  Salishui-y  (p),  in  the  case  of  a  covenant  to  pay 
an  annuity,  Wigram,  V.-C,  while  feeling  compelled  to  follow 
the  decision  of  the  Lord  Chancellor  in  Couch  v..  Strationf  stated 
he  could  not  understand  why  the  rule  which  is  applied  in  the 
case  of  a  gross  sum  should  not  also  be  applicable  to  an  annuity, 
and  he  treated  the  case  as  one  in  which  performance  and  not 
satisfaction  is  to  be  shown. 

(0  Garthshore  r.  Chalie,  (1804)  10  451,  465. 
Ves.  1.  («)  (171)9)  4  Vcs.  391. 

(w)  Oliver    r.     Brighouse,    (1732)  (J)  Ibid, 

referred  to  in  Lee  r.  D'Aranda  1  Ves.  OO  (1848)  6  Hare,  52(y. 

Sen.  1 ;  Lang  r.  Lang,  (1837)  8  Sim. 
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Although  it  is  true,  as  a  general  proposition,  that  if  an 
executor  once  assents  to  a  legacy  he  can  never  afterwards 
retract  {b),  yet  under  certain  circumstances  legatees  are  bound 
to  refund  their  legacies  or  a  rateable  part  (c). 

Whenever  an  executor  pays  a  legacy  the  presumption  is 
he  has  sufficient  to  pay  all  legacies ;  and  the  Court  will  oblige 
him,  if  solvent,  to  pay  the  rest,  and  not  permit  him  to  bring 
an  action  to  compel  the  legatee,  whom  he  voluntarily  paid,  to 
refund  (d). 

But  where  the  payment  of  the  legacy  by  the  executor  is 
under  the  comi)ulsion  of  a  suit,  he  is  entitled  to  compel  the 
legatee  to  refund  in  case  of  a  deficiency  of  assets  (e). 

If  an  executor  pays  away  the  residue  to  the  residuary  legatee 
without  knowledge  of  anything  that  interferes  with  the  right  to 
receive  it,  and  debts  are  subsequently  discovered  which  he  is 
liable  to  pay,  he  can  call  on  the  residuary  legatee  to  refund  (/). 

If  an  executor  pays  the  money  to  the  residuary  legatee 
with  knowledge  of  a  debt,  and  he  is  afterwards  obliged  to  pay 
the  debt,  he  cannot  call  on  the  residuary  legatee  to  refund  {g). 

Notice  of  a  mere  liability  is  not  enough ;  there  must  be 
notice  of  a  debt.  Considering  how  many  persons  are  liable 
on  shares  in  public  companies  and  on  leases,  it  would  produce 
enormous  difficulty  in  the  administration  of  estates  to  lay 
down  that  an  executor  must  keep  assets  in  hand  until  every 
liability  of  the  estate  has  been  satisfied  (h). 


(a)  See  afite^  p.  351,  as  to  creditors 
following  assets. 

(()  WiUiams  (10th  ed.)  1108  ;  and 
see  Doe  r.  Guy,  (1802)  8  East,  120, 123. 

(c)  Williams  (10th  ed.)  1188. 

(rf)  Orr  r.  Kaines,  (1750)    2  Ves. 


Sen.  194. 

(e)  Williams  (10th  ed.)  1188. 

(/)  Whittaker  r.   Kershaw,  (1890) 
46  C.  D.  320,  326. 

(g)  Ibid. 

(li)  Ibid.,  at  p.  326. 
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An  executor  who  compels  a  legatee  to  refund  can  recover  Capital  only 
only  the  capital  sum  which  he  has  paid  to  the  legatee  without  mediate 
any  intermediate  income  (i).  reoo^rabie. 

Where  trustees,  under  an  erroneous  view  of  a  Will,  pay   in  adminis- 
to  parties  money  to  which  they  are  not  entitled,  the  Court,  ceedings 
in  administering  the  estate,   will  compel  a  restitution  and  ^^'^^J^'^^ 
repayment,  and  will  give  a  lien  on  the  other  interests  of  such  restitution 

.  as  between 

parties  under  the  W^ill,  even  as  against  an  assignee  for  valuable  beneficiaries, 
consideration  (A). 

So  where  a  beneficiary  has  been  paid  less  income  than  he 
is  entitled  to  he  may  claim  to  have  the  payments  equalized 
out  of  future  income ;  but  where  a  trustee,  who  was  himself 
one  of  the  beneficiaries,  had  madvertently  overpaid  the  other 
beneficiaries  their  shares  of  income,  and  died,  it  was  held 
that  his  executors  could  not  recover  from  the  other  bene- 
ficiaries the  amounts  so  overpaid,  or  claim  to  have  accrued 
or  future  income  impounded  till  the  shares  were  equalized, 
as  he  was  the  person  responsible  for  the  mistake  (/). 

It  would  seem  that  in  no  case  where  the  executor  is  solvent 
can  an  unsatisfied  legatee  maintain  a  suit  against  another 
who  has  been  satisfied ;  because  the  remedy  is  in  the  first 
place  against  the  executor,  who,  by  paying  the  one  legacy, 
has  admitted  assets  to  pay  all  (m).  But  it  is  not  correct  to 
say  that  you  cannot  recover  from  a  person  who  has  received 
a  trust  fund  the  money  improperly  paid  him  except  through 
the  instrumentality  of  the  trustee.  Morever,  the  Statute  of 
Limitations  does  not  apply  to  such  a  case,  and  the  person 
who  has  obtained  possession  of  a  trust  fund  has  been  com- 
pelled to  repay  it  at  any  distance  of  time,  if  there  have  been  no 
improper  laches  on  the  part  of  the  person  seeking  to  recover 
it(n).  But  if  the  remedy  against  an  executor  or  adminis- 
trator is  statute  barred  the  corresponding  claim  to  refund  ia 
also  lost. 


(i)  Jerris    r.    Wolferstan,    (1874)  (/)  lie  Home,  [1905]  1  Ch.  76. 

L.  R.  18  Eq.  18.  (/«)  Williams  (10th  ed.)  1191. 

(A)  Dibbe  r.  Goren,  (1849)  11  Beav.  {n)  Harris  r.  Harris,  No.  2,  (1861> 

483.  29  Beav.  110. 
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If  an  executor  makes  payments  to  a  trustee  for  a  legatee, 
or  makes  such  an  appropriation  as  is  equivalent  to  payment, 
the  other  persons  entitled  under  the  Will  are  not  to  be  called 
on  to  contribute  for  any  loss  which  may  afterwards  happen 
to  the  fund  so  paid  or  appropriated  (o). 

If  there  be  no  payment,  and  no  appropriation  equivalent 
to  payment,  there  is  no  reason  why,  if  anything  afterwards 
comes  to  the  hands  of  the  executors,  it  should  not  be  applied 
in  discharge  of  the  legacies  of  the  unpaid  legatees.  Accord- 
ingly, where  the  surviving  executor  and  trustee  had  invested, 
in  his  own  name,  in  the  purchase  of  consols,  the  amount  of 
an  infant's  legacy,  minus  the  legacy  duty,  but  without  any 
declaration  of  trust,  and  afterwards  misappropriated  the 
consols,  it  was  held  not  to  be  an  appropriation,  and  conse- 
quently that  further  assets  unexpectedly  falling  in  ought  in  the 
first  place  to  be  applied  in  making  good  the  infant's  legacy  (p). 
The  residuary  legatee  can  take  nothing  till  all  the 
pecuniary  legatees  have  been  paid,  unless  they  consent  (^). 

If  the  assets  be  originally  sufficient  to  satisfy  all  the 
legacies,  and  one  of  the  legatees  procures  from  the  executor, 
either  by  means  of  or  without  a  suit,  payment  of  his  legacy, 
and  afterwards  the  executor  wastes  the  estate  so  as  to  render 
it  deficient  to  discharge  the  remaining  bequests,  those  legatees 
cannot  oblige  the  satisfied  legatee  to  refund,  first,  because  the 
payment  was  not  a  devastavit  by  the  executor,  and,  secondly, 
because  the  legatee  is  protected  by  the  principle  that  vigi- 
lantibtiSj  non  dormientihus,  jura  aubveniunt  (r).  Still  less  could 
they  have  any  such  right  when  the  loss  has  arisen  from  accidental 
misfortune  without  any  fault  of  the  executor  («). 

So  also  where  one  of  several  residuary  legatees  or  next-of- 
kin  has  received  his  share  of  the  estate  of  a  testator  or  an 
intestate,  the  others  cannot  call  upon  him  to  refund  if  the 


(o)  WiUmott  V,  Jenkins,  (1838)  1 
Beav.  401. 

.(//)  Ibid. 

iq)  Baker  r.  Farmer,  (1868)  L.  R. 
3  Ch.  537. 


(r)  Roper  on  Legacies,  p.  459, 
approved  by  Turner,  L.J.,  in  Fenwick 
r.  Clarke,  (1862)  4  De  G.  F.  &  J.  240. 

(*)  Fenwick  r.  Clarke,  nhi  rup. 
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estate  is  subsequently  wasted ;  but  it  is  otherwise  if  the  wasting 
has  taken  place  before  such  share  was  received  (t). 

Where  an  undischarged  bankrupt  died  leaving  property  Distribution 
acquired  after  the  bankruptcy,  and  his  administrator  without  ^ti(»"tbat 
notice  of  the  bankruptcy  distributed  the  property  among  the  jf *f®J^ 
bankrupt's  next-of-kin  before  the  trustee  in  bankruptcy  inter-  bankrupt. 
vened,  it  was  held  that  the  administrator  was  protected  by  the 
administration  bond,  but  that  the  next-of-kin  must  refund  the 
share  they  had  respectively  received  (u). 

(0  Peterson    r.    Peterson,    (1866)      210. 
L.  R.  3  Eq.  Ill;i2fl  WiDslow,  [18901  (w)  i?<j  Bennett,   [1907]    1    K.    B. 

45  C.  D.  249  ;  iZ^fLepine,  [1892]  1  Ch.       149. 
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Sect.  1. — By  Act  of  Parties. 

Legacies  and  residuary  personalty  are  equitable  choses  in 
action,  and  even  before  the  year  1875,  when  debts  and  other 
legal  choses  in  action  were  by  the  Judicature  Act,  1873  (a) 
made  assignable  at  law,  legacies  and  residuary  personalty 
were  assignable  in  equity,  and  the  assignee  could  sue  in  his 
own  name  in  equity  to  recover  thera  without  joining  the 
assignor  as  a  party  to  the  proceedings  {b).  The  equitable 
assignee,  however,  took  subject  to  all  prior  equities,  and  under 
the  Judicature  Act  the  assignment  is  to  be  deemed  effectual 
subject  to  all  equities  which  would  have  been  entitled  to 
priority  over  the  right  of  the  assignee  if  the  Act  had  not 
passed. 

The  rule  established  by  Dearie  v.  Hall  (c)  is,  in  the  words 
of  Lord  Macnaghten  in  Ward  v.  Duncombe  (d),  "  That  an 
assignee  of  an  equitable  interest  in  personal  estate  without 
notice  of  an  existing  prior  assignment  may  gain  priority 
simply  by  the  act  of  giving  notice  to  the  person  who  has  legal 
dominion  over  the  fund  before  notice  is  given  by  the  earlier 
assignee"  (e). 

The  doctrine  of  lis  pendens  does  not  apply  to  personal 
property  other  than  chattel  interests  in  land  (/). 

The  priority  of  equitable  assignees  or  incumbrancers  will 
be  according  to  the  dates  of  the  notices  given  by  them  to  the 
executor  or  administrator. 


(fl)  36  &  37  Vict.  c.  66,  b.  2.5  (6). 

(b)  See  White  &  Tudor's  L.  Caa. 
notes  to  Ryall  v,  Bowles,  (1749)  1  Ves. 
Sen.  348. 

(/*)  (1823)  3  Ru88. 1. 


{d)  [1898]  A.  C.  384. 

(e)  Per  Stirling,  LJ.,  in  Be  Dallas, 
[1904]  2Ch.  385,  415. 

(/)  Wigram  r.  Buckley,  [1894]  3 
Ch.  483. 
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Though  trustee  for  the  persons  entitled  to  the  fund,  whether  on  relative 
he  knows  their  names  or  not,  that  is  to  say  before  notice,  the  personai^re- 
notice  places  the  executor  or  administrator  under  a  direct  P^^^^tative. 
responsibility  to  the  person  who  gives  the  notice,  and  if  he 
disregards  the  notice  he  does  so  at  his  peril.     Though  in  the 
absence  of  notice  he  would  be  safe  in  paying  away  the  fund 
to  those  who   appear    by  the  instrument  constituting  the 
trust,  or  by  title  properly  deduced  from  them,  to  be  the  true 
owners  (g). 

Notice  to  an  executor  who  afterwards  renounces  without 
having  in  any  way  acted  in  the  oflSce  is  invalid  (h). 

Notice  given  by  an  assignee  of  a  fund  to  the  person  who  is 
himself  the  assignor  is  not  an  effectual  notice  so  as  to  alter    - 
priorities  (i). 

The  rule  in  Dearie  v.  Hail  applies  equally  although  there  Effect  of 
is  no  trust  fund  and  no  trustee  in  existence  at  the  date  of  the  no^^Jrustee^t 
several  assignments,  as  in  the  case  of  an  assignment  of  a  mere  ^^^  ^^     ^ 

*=*  ...  assignment. 

expectancy  such  as  a  legacy  under  the  Will  of  a  living  person  : 
the  assignee  who  first  gives  notice  to  the  legal  personal 
representative  on  the  death  of  the  testator  has  priority  (k). 

Where  there  are  several  trustees,  and,  at  the  time  the  Where  there 

are  seveir^J. 

second  incumbrance  is  made,  one  of  the  trustees  has  notice  trustees : 
of  a  prior  incumbrance,  notice  of  the  second  incumbrance  notice  to 
will  not  give  it  priority  over  the  earlier  assignment,  since 
the  party  giving  notice  had  taken  the  property  out  of  the 
apparent  ownership  and  possession  of  the  cestui  que  trust; 
and  the  priority  of  the  prior  incumbrance  is  not  affected  by  effect  of  his 
the  trustee  to  whom  he  has  given  notice  dying  or  ceasing  to  <i®*^^  *^*«'^ 
act  after  the  time  of  the  second  incumbrance  and  notice  to  assignment ; 
the  trustees.     Where,  however,  notice  is  given  to  one  trustee  effect  of  his 
only,  who  is  no  longer  a  trustee  at  the  time  the  second  incum-  ^^^^^^^ 
brancer  advances  his  money,  the  fund  is  again  in  the  apparent  assignment, 
possession  of  the  cestui  que  trusty  and  in  those  circumstances 
the  title  of  the  second  incumbrancer  or  assignee  who  had 

(^)  See  per  Ld.  Macnaghten  in  Ward  (i)  Browne    r.    Savage,    (1859)    4 

r.  Duncombe,  [1893]  A.  0.  384^  392.  Drew.  635. 

(A)  Re  Dallas,  uhi  sup.  (Jt)  lis  Dallas,  uhi  svp, 
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given  notice  must    prevail    over    that  of    the   assignee   or 
incumbrancer  earlier  in  date  (Q. 

But  in  the  case  of  several  executors  it  is  advisable  to  give 
notice  to  all  of  them,  since  each  has  separate  authority  to 
receive  and  pay  on  account  of  the  estate,  and,  if  he  has  no 
notice  of  an  assignment,  he  may  make  payment  to  the  assignor 
without  incurring  any  liability  on  that  account  (m). 

Where  the  fund  is  an  English  trust  fund  the  order  in  which 
the  parties  are  to  be  held  entitled  to  the  trust  fund  must  be 
regulated  by  the  law  of  the  Court  which  is  administering  the 
fund,  and  accordingly  although  the  validity  of  an  assignment 
has  to  be  determined  by  the  law  of  the  place  where  it  was 
executed,  yet  the  priority  of  assignees  will  be  determined  by 
the  law  of  England,  notwithstanding  the  doctrine  of  notice  is 
not  recognised  by  the  law  of  the  place  where  the  assignment 
was  executed  (n). 

A  person  who  owes  an  estate  money,  that  is  to  say,  who  is 
bound  to  increase  the  general  mass  of  the  estate  by  a  contri- 
bution of  his  own,  cannot  claim  an  aliquot  share  given  to  him 
out  of  that  mass  without  first  making  the  contribution  which 
completes  it  (o).  This  principle  applies  to  debts  owing  to  the 
deceased  which  at  the  time  of  his  death  were  barred  by  the 
Statute  of  Limitations  {p),  also  to  loss  occasioned  after  his 
death  by  reason  of  a  breach  of  trust  by  a  trustee  legatee,  and 
to  costs  or  expenses  incurred  in  an  administration  of  the  estate 
which  a  legatee  is  liable  to  make  good  (q). 

Persons  who  claim  by  mortgages  or  absolute  assignments 
from  legatees  are  not  in  any  better  position,  even  though  the 
breach  of  trust  or  the  costs  or  expenses  arise  subsequently  to 
the  assignment  (r).  Every  person  who  takes  an  assignment, 
whether  by  mortgage  or  otherwise,  of  a  share  in  the  hands  of 

(0  See  per  Ld.  Herschell,  L.C.,  in 
Wari  V.  Duncombe,  uhi  sup.,  at  pp. 
381,382. 

(m)  Timson  r,  Bamsbottom,  (1837) 
2  Keen,  35,  53,  commented  on  in  Ward 
r.  Duncombe,  ubi  gup. 

(n)  Kelly  r.  Selwyn,  [1906]  2  Cb. 
117. 


(p)  i2<9  Akerman,  [1891]  3  Cb.  212, 
219,  per  Kekewich,  J. 

(jp)  IMd. 

(£)  Re  Knapman,  (1881)  18  C.  D. 
300. 

(r)  Morris  «.  Livie,  (1842)  1  Y.  &  C. 
Ch.  380 ;  Be.  Knapman,  tdri  mp. 
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a  legal  personal  representative,  must  take  subject  to  the  settle- 
ment of  accounts  as  between  the  assignor  and  the  legal  per- 
sonal representative;  and  it  matters  not  whether  those 
accounts  are  accounts  in  the  administration  of  the  estate, 
or  accounts  between  the  assignor  and  the  legal  personal 
representative  («). 

Questions  frequently  arise  on  the  distribution  of  estates  as  Effect  of 
to  the  effect  of  covenants  in  marriage  settlements  to  bring  into  [5^  manage 
settlement  after-acquired  property  of  the  wife  where  the  wife  J^^^^^l'^p. 
has  survived  her  husband.  In  construing  such  covenants  the  acquired 
first  thing  to  do  is  to  consider  who  are  the  covenanting  parties. 
If  the  husband  only  is  the  covenanting  party  there  is  a  strong 
prima  facie  reason  for  saying  that  the  sole  object  of  the 
covenant  was  to  exclude  the  right  which  the  husband  would 
have  taken  in  his  wife's  property,  and  not  to  bind  her  interest 
in  favour  of  the  persons  entitled  under  the  settlement.  On 
the  other  hand,  where  the  wife  and  husband  both  joined  in 
the  covenant  there  is  a  strong  prima  facie  reason  for  saying 
that  the  object  of  the  parties  was  not  only  to  exclude  the 
husband's  marital  right,  but  to  make  a  provision  out  of  the 
wife's  property  for  her  issue  or  the  other  persons  entitled 
under  the  trusts  of  the  settlement.  Another  consideration 
is,  who  is  to  join  in  and  take  part  in  the  settlement,  because^ 
even  if  the  wife  is  a  party  to  the  covenant,  yet  if  the  covenant 
is  only  that  the  husband  shall  do  something,  and  not  that  the 
wife  shall  concur  in  doing  it,  an  inference  arises  similar  to 
that  which  arises  where  the  husband  alone  is  the  covenantor  (t). 

By  the  Married  Women's  Property  Act,  1907  (7  Edw.  VII. 
c.  18),  s.  2,  a  settlement  or  agreement  for  a  settlement  made  after 
the  1st  January,  1908,  by  the  husband  or  intended  husband 
respecting  the  property  of  any  woman  he  may  marry  or  have 
married,  shall  not  be  valid  unless  it  is  executed  by  her  if  she 
is  of  full  age,  or  confirmed  by  her  after  she  attains  full  age  ; 
but  if  she  died  an  infant  the  husband's  covenant  shall  bind 

(i)  Be  Jones,  [1897]  2  Ch.  190,  203.      cases  referred  to.    See  also  Tremayne 
(0  See  Lloyd  v,  Pritchard,  [1908]      t?.  Eashleigh,  [1908]  1  Ch.  681. 
1  Ch.  265,  273,  per  Parker,  J.,  and 
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him.    Moreover  the  Act  does  not  affect  the  provisions  of  the 
Infants'  Settlements  Act,  1855. 

On  the  distribution  of  a  trust  fund  the  trustee  has  no  right 
to  require  the  delivery  to  him  of  the  assignment  and  other 
documents  of  title  before  payment  of  the  share  to  the  assignee; 
and  where  money  is  paid  to  a  person  who  receives  it  under  a 
power  of  attorney,  the  trustee  cannot  claim  that  the  power  of 
attorney  should  be  given  up  to  him  (u). 


Relation  back 
to  act  of 
bankmptoj. 


Property 
which  rests 
in  the  trustee 
in  bank- 
ruptcy* 


Sect.  2. — By  Act  of  Law. 

(1)  Marriage. 

The  title  of  the  husband,  as  well  in  cases  where  the  mar- 
riage took  place  prior  to  the  Married  Women's  Property  Act, 
1882,  as  in  cases  of  marriage  subsequently  to  that  Act,  has 
already  been  considered  (x). 

(2)  Bankruptcy. 

By  s.  48  of  the  Bankruptcy  Act,  1888  (46  &  47  Vict.  c.  52), 
the  bankruptcy  of  a  debtor  shall  be  deemed  to  have  relation 
back  to  and  to  commence  at  the  time  of  the  act  of  bankruptcy 
on  which  a  receiving  order  is  made  against  him,  or  in  the  case 
of  more  acts  of  bankruptcy  than  one  to  the  time  of  the  first  of 
the  acts  committed  within  three  months  next  preceding  the 
date  of  the  presentation  of  the  bankruptcy  petition. 

By  s.  44  the  property  which  under  s.  64  vests  in  the  trustee 
on  his  appointment  includes  all  such  property  (^)  as  may 
belong  to  or  be  vested  in  the  bankrupt  at  the  commencement 
of  the  bankruptcy,  or  may  be  acquired  by  or  devolve  on  him 
before  his  discharge.  A  contingent  interest  passes  to  the 
trustee  in  bankruptcy,  but  not  the  mere  possibility  of  an 
interest,  as  for  instance  what  a  bankrupt  may  subsequently 
become  entitled  to  under  the  exercise  of  a  power  of  appoint- 
ment (^). 

(u)  Jle  Palmer,  [1907]  1  Ch.  486.  (z)  Re  Vizard's  Trusts,  (1866)  L.  R. 

(7)  iSee  ante,  p.  289.  1  Ch.  688,  and  see  Williams'  Bank- 

{y)  See  s.  168  for  definition  of  word  ruptcj  Practice,  8th  ed.  p.  203. 
"  property." 
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A  bankrupt  who  acquires  property  after  his  bankruptcy  Power  of 
acquires  it  as  agent  for  the  trustee,  and  is  entitled  to  deal  with  of  banknipt 
it  as  such  agent,  unless  and  until  the  trustee  as  principal  j^terveSosr 
intervenes  (a). 

Until  the  trustee  intervenes  all  transactions  by  a  bankrupt 
after  his  bankruptcy  with  any  person  dealing  with  him  bond 
fide  and  for  value  in  respect  of  his  after-acquired  property, 
whether  with  or  without  knowledge  of  the  bankruptcy,  are 
valid  against  the  trustee  (6).  This  doctrine  applies  to  a  legacy 
and  a  share  of  residue  under  a  Will  even  where  the  trustee 
intervenes  before  the  bequeathed  property  has  reached  the 
hands  of  a  bona  fide  equitable  assignee  (e).  It  also  applies 
to  leaseholds  ((2),  but  it  does  not  apply  to  real  estate  {e)  ; 
although  where  there  is  an  agreement  for  an  advance  and  a 
charge  contemporaneous  with  and  to  enable  the  purchase  of 
real  estate,  and  the  lender  has  no  notice  of  the  bankruptcy,  the 
charge  will  be  supported  against  the  trustee  (/). 

A  trustee  in  bankruptcy  is  in  no  better  position  than  an  Trustee  in 
assignee  for  value,  and  it  is  incumbent  on  him  to  perfect  his  j^  gimiStf  ^ 
title  by  giving  notice,  or  obtaining  a  stop  order  which  is  equiva-  P^i^ion  m 
lent  to  notice,  and  if  he  fails  to  do  this  he  will  be  postponed  to  value  as  to 
a  subsequent  mortgagee  or  assignee  who  has  given  notice  or  ^^°^ 
has  obtained  a  stop  order  \g).    If  the  particular  assignee  from 
the  undischarged  bankrupt  has  not  perfected  his  title  by  notice 
to  the  holder  of  the  fund  or  by  a  stop  order,  the  trustee  in 
bankruptcy  as  general  assignee  can  by  intervening  and  claim- 
ing the  fund  from  the  bankrupt,  and  giving  notice  to  the  holder 
of  the  fund,  or  by  stop  order,  if  the  fund  is  in  Court,  perfect 
his  title  first  to  the  exclusion  of  the  particular  assignee  Qi). 

(a)  Herbert  r.  Sayer,  (1844)  5  Q.  B.  (/)  Bird  r.  Fhilpott,  [1900]  1  Ch. 

965.  822. 

(ft)  Cohen   r.    Mitchell,  (1890)    25  [g)  Stuart  r.  CockereU,  (1869)  L.  R. 

Q.  B.  D.  262,  267.  8  Eq.  607  ;  Re  Russell's  Policy  Trusts, 

(c)  Hunt  r.  Fripp,  [1898]  lCh.675.  (1872)   L.  R.   15   Eq.  26;  Palmer  r. 

(d)  Re  Clayton  and  Barclay's  Con-  Locke,  (1881)  18  C.  D.  881. 

tract,  [1895]  2  Ch.  212.  (/*)  Mercer  «.  Vans  Colina,  (1897) 

(e)  Re    New    Land     Development      67  L.  J.  Q.  B.  424  ;  Re  Beall,  [1899]  1 
Association  and  Gray,  [1892]   2  Ch.       Q.  B.  688. 

138. 
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EXECUTORS. 


Title  of 
trostee  in 
bankmptcy 
subject  to 
equities  sub- 
sisting at 
commence- 
ment of 
bankruptcy. 


Effect  of 
a  second 
bankruptcy. 


Effect  of 
close  of 
bankruptcy. 


Vesting  of 
proper^  in 
administrator 
appointed 
under  38  &  34 
Vict.  c.  23. 


Although  the  general  rule  is   that,  as  between  several 
assignees    or    incumbrancers    of    a  chose    in    action,    the 
assignee   or  incumbrancer   who   first   gives   notice    obtains 
priority,  yet   a   trustee  in    bankruptcy  is  not  an  assignee 
for  value  but  a  statutory  assignee,  and  a  chose  in  action  vests 
in  him  subject  to  all  equities  existing  therein  at  the  date  of  the 
commencement  of  the  bankruptcy,   and   he  cannot  obtain 
priority  over  a  good  equitable  mortgagee  thereof  for  value, 
made  prior  to  the  bankruptcy,  merely  by  giving  notice  before 
the  mortgagee  (i). 

An  undischarged  bankrupt  has  power  to  dispose  of  any 
part  of  his  assets  that  may  remain  after  pajrment  of  his 
liabiUties  before  the  surplus  is  ascertained;  and  if  an  undis- 
charged bankrupt  is  made  bankrupt  a  second  time  the  trustee 
in  the  second  bankruptcy  only  takes  that  part  of  the  surplus 
which  has  not  been  effectually  dealt  with  by  the  bankrupt 
before  the  date  of  the  second  bankruptcy  (A;). 

As  between  two  trustees  in  successive  bankruptcies  the 
second  trustee  does  not  acquire  a  title  as  against  the  first 
trustee  (Q. 

By  s.  160  of  the  Act  of  1888,  on  the  close  of  a  bankruptcy, 
property  which  vested  in  the  trustee  and  is  not  realized  or  dis- 
tributed vests  in  such  person  as  may  be  appointed  by  the 
Board  of  Trade  for  that  purpose. 

(8)  Conviction  for  Felony. 

Under  88  &  84  Yict.  c.  28,  the  Grown  may  appoint  c^minis- 
trators  of  any  convict's  property,  and  upon  the  appointment  of 
any  such  administrator  all  the  real  and  personal  property, 
including  choses  in  action,  to  which  the  convict  was  at  the 
time  of  his  conviction,  or  shall  afterwards  while  subject  to  the 
operation  of  the  Act,  become  or  be  entitled,  vests  in  such 
administrator.  If  no  such  administrator  shall  have  been 
appointed,  an  interim  curator  of  the  property  of  any  convict 


•(0  i2c  WalJis,  [1902]  1  K.  B.  719; 
and  see  pottf  p.  599. 

k)  Bird  V.  Philpott,  ubi  iup. 


(0  iap  parte  Ford,  (1876)  1  C.  D. 
521  ;  Re  Clark,  [1894]  2  Q.  B.  393. 
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may  be  appointed  by  justices,  provided  that  no  property 
acquired  by  a  convict  during  the  time  while  he  shall  be  law- 
fully at  large  under  any  licence,  shall  vest  in  any  adminis- 
trator so  appointed ;  but  the  convict  shall  be  entitled  thereto 
without  any  interference  on  the  part  of  any  administrator  or 
interim  curator  appointed  under  the  Act. 

(4)  Equitable  Execution. 

The  appointment  of  a  receiver  by  way  of  equitable  execu-  Equitable 
tion  does  not  create  an  equitable  interest  in  the  nature  of  a  do^  not^ 
charge  ;  it  is  simply  an  uncompleted  process  to  obtain  pajrment  ^^^  * 
of  money  (m). 

A  receivership  order  obtained  by  a  judgment  creditor  by  way 
of  equitable  execution  over  a  judgment  debtor's  share  of  a 
testator's  residuary  personal  estate,  partly  in  Court  in  an 
administration  action,  and  partly  in  the  hands  of  the  executor 
who  has  direct  notice  of   the  order,  though  not  creating  a 
charge,  prevents  the  judgment  debtor  from  receiving  the  share,  Prevents 
or  from  dealing  with  it  to  the  prejudice  of  the  judgment  debtor  re- 
creditor;  and  if,  at  the  date  of  the  receivership  order,  the  d^ingwith 
residue  is    unascertained    and    the  fund  then  in  Court  is  Irefud^ce^of 
insufficient  for  the  testator's  debts,   so  that  the  judgment  judgment 

,  .  creditor. 

debtor's  share  cannot  then  be  taken  in  execution  or  made 
available  by  any  other  legal  process,  it  prevents  any  subse- 
quent mortgagee  or  judgment  creditor  from  gaining  priority  by 
means  of  a  stop  order  or  charging  order  (n). 

(6)  Garnishee  Order. 

A  garnishee  order  under  Ord.  45  of  K  S.  C.  can  only  be  When  money 
obtained  where  there  is  a  debt  either  legal  or  equitable  which  trust^  may 
may  be  attached.    Moneys  which  may  or  may  not  become  ^*^*ac^ed. 
payable  from  a  trustee  to  his  cestui  que  trust  are  not  debts. 
A  trustee  is  not  an  equitable  debtor  to  the  cestui  que  trust  until 
there  is  money  in  his  hands  which  he  ought  to  pay  to  his 
cestui  que  trusty  or  until  he  has  made  himself  personally  liable 

(m)  Re  Potto,  [1893]  1  Q.  B.  648.  (»)  lU  Marquia  of  Anglesey,  [1903] 

2  Ch.  727. 
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garnishee 
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▲gainst  what 
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orders  can 
be  made. 


Solicitor's 
lien : 

at  common 
law ; 


to  pay  money  to  his  cestui  que  triLSt  by  reason  of  some  breach  of 
trust  or  default  in  the  performance  of  his  duties  as  trust6e(o). 
The  effect  of  a  garnishee  order  is  to  give  the  garnishor  a 
lien  on  the  debt,  but  it  can  only  bind  so  much  of  the  debt  as 
the  judgment  debtor  can  honestly  deal  with  when  the  order  is 
obtained  and  served,  and  does  not  affect  the  claims  of  creditors 
in  whose  favour  he  has  charged  the  debt,  though  they  have 
not  given  notice  of  their  claims  {p), 

(6)  Charging  Orders  under  1  dt  2  Vict.  c.  110, 

and  3  rf-  4  Vict,  c.  82. 

Charging  orders  under  the  Judgments  Acts,  1838  and  1840 
(1  &  2  Vict.  c.  110,  8.  14,  and  3  <fe  4  Vict.  c.  82,  s.  1),  may  be 
made  against  the  interest  of  any  judgment  debtor  in  any 
government  stock,  funds,  or  annuities,  or  any  stock  or  shares 
in  any  public  company,  whether  such  interest  is  in  possession, 
remainder  or  reversion,  and  whether  vested  or  contingent. 

Where  stock  is  vested  in  personal  representatives  or 
trustees,  and  there  is  no  imperative  trust  for  sale,  so  that  the 
judgment  debtor  may  acquire  an  absolute  title  to  a  portion  of 
the  stock  in  specie,  so  long  as  the  stock  remains  unsold  the 
judgment  debtor  has  an  interest  in  it,  and  an  order  may  be 
made  charging  the  interest  of  the  judgment  debtor,  whatever 
it  may  be,  in  the  stock  (q). 

The  same  rule  must  be  applied  to  charging  orders  obtained 
under  the  statutes  1  &  2  Vict.  c.  110,  and  3  &  4  Vict.  c.  82,  as  to 
garnishee  orders.  They  are  both  processes  of  execution  to 
enforce  payment  of  money  under  a  judgment  or  order,  and  the 
execution  creditor  can  only  obtain  what  the  judgment  debtor 
can  honestly  give  him  (/). 

(7)  SoUdtor^s  Lien. 

At  common  law  a  solicitor  has  a  lien  on  a  fund  recovered 
in  an  action  for  his  costs  in  a  suit,  which  gives  him  an  interest 

ip)  Webb  r.  Stenton,  (1883)  11  Q.  (jf)  Holland  r.  Young,  [1904]  2  K.B. 

B.  D.  518.  824. 

ip)  Re  Marquis  of  Anglesey,  uhi  (r)  i?«  Marquis   of    Anglesey,  uH 

$ufKf  at  p.  732.  tup. ;  and  aeepott,  p.  599. 
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in  the  fund  itself,  and  has  priority  of  payment  out  of  the 
fund  («).  This  lien  is,  however,  confined  to  the  costs  of  the  suit, 
and  to  his  client's  interest  in  the  fund,  and  not  so  as  to  affect 
the  rights  of  other  persons  (/),  and  it  does  not  extend  to  real 
estate  (u).  It  will  not  be  barred  by  the  Statute  of  Limita- 
tions (x). 

The  Solicitors  Act,  1860  (23  &  24  Vict.  c.  127),  s.  28,  extends  under  the 
to  all  property  recovered  or  preserved,  and  enables  the  Court  Act. 
to  declare  the  solicitor  entitled  to  a  charge  upon  the  property 
for  the  taxed  costs,  charges,  or  expenses  of  or  in  reference  to 
the  suit,  matter  or  proceedings,  and  to  make  orders  for  taxa- 
tion and  raising  and  payment  of  the  same ;  and  provides  that 
all  conveyances  and  acts  done  to  defeat,  or  which  shall  operate 
to  defeat,  such  charge  shall,  unless  made  to  a  bond  fide  pur- 
chaser for  value  without  notice,  be  void  as  against  such  charge, 
but  no  order  shall  be  made  where  the  right  to  recover  pay- 
ment is  barred  by  any  Statute  of  Limitations. 

If  the  solicitor  is  discharged  before  the  trial  of  the  action  a  Effect  of  dis- 
charging order  in  his  favour  on  a  fund  recovered  will  be  goUcUor^ 
subject  to  the  lien  for  costs  of  the  client's  solicitor  for  the  time  ^^^^  *"*^ 
being,  since  the  solicitor  acting  for  the  plaintiff  at  the  time  the 
property  was  recovered,  and  the  order  made  for  payment, 
would  have,  independently  of  the  Act,  a  lien  on  the  fund,  and 
no  charging  order  can  be  made  interfering  with  that  lien  (y). 

(«)  Turwin  r.  Gibson,  (1749)  3  Atk.  581,  601. 

720  ;  Lloyd  r.  Mason,  (1844)  4  Hare,  (a?)  Higgins  v.  Scott,  (1831)  2  B,  & 

132.  Ad.  413. 

(0  Stephens  r.  Weston,  (1824)  3  B.  (y)  Be  Wadsworth,  (1885)  29  C.  D. 

&  Cr.  535.  517,  520. 

(tt)  Shaw  r.  Neale,  (1868)  6  H.  L.  C. 
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Whbbb  a  legatee  to  whom  a  legacy  is  given  direct,  without 
the  interventioii  of  a  trustee,  is  an  in&nt,  payment  cannot  be 
made  to  him  until  he  attains  the  age  of  twenty-one  years  (a). 

The  executor  may,  however,  relieve  himself  from  all 
responsibility  by  paying  the  amount  of  the  legacy  into  Court 
under  s.  42  of  the  Trustee  Act,  1898  (66  &  67  Yict.  c.  68)  (b), 
and  it  would  seem  that  this  is  the  proper  course  to  pursue  in 
order  to  free  the  residue  and  stop  payment  of  4  per  cent, 
interest  (c). 

Whether  a  testamentary  guardian  appointed  under  12 
Car.  II.  c.  24  can  give  a  discharge  for  a  legacy  payable  to  an 
infant  is  open  to  question,  and  it  would  be  unwise  for  the 
executor  to  incur  the  risk  (d). 

Sect.  48  of  the  Conveyancing  and  Law  of  Property  Act, 
1881  (e),  provides  that  (1)  "Where  any  property  is  held  by 
trustees  in  trust  for  an  infant,  either  for  life,  or  for  any 
greater  interest,  and  whether  absolutely,  or  contingently  on 
his  attaining  the  age  of  twenty-one  years,  or  on  the  occurrence 
of  any  event  before  his  attaining  that  age,  the  trustees  may,  at 
their  sole  discretion,  pay  to  the  infant's  parent  or  guardian, 
if  any,  or  otherwise  apply  for  or  towards  the  infant's  main- 
tenance, education  or  benefit,  the  income  of  that  property,  or 
any  part  thereof,  whether  there  is  any  other  fund  applicable 
to  the  same  purpose,  or  any  person  bound  by  law  to  provide 
for  the  infant's  maintenance  or  education,  or  not." 


(a)  See  Williams  (10th  ed.)  1137. 

lb)  Sect.  42  of  the  Trustee  Act,  1893, 
is  substituted  for  s.  32  of  the  Legacy 
Duty  Act,  1796,  which  is  repealed  by 
the  Act  of  1893. 


(O  Be  Salaman,  [1907]  2  Ch.  46. 

(d)  M*CreiKht  r.  M'Creight,  (1849) 
13  Ir.  £q.  R.  314,  and  Re  Cress- 
well,  (1881)  45  L.  T.  468. 

(e)  44  &  45  Vict  c.  41. 
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''  (2)  The  trufltees  shall  accumulate  all  the  residue  of  that 
income  in  the  way  of  compound  interest,  by  investing  the 
same  and  the  resulting  income  thereof  from  time  to  time  on 
securities  on  which  they  are  by  the  settlement,  if  any,  or  by 
law,  authorised  to  invest  trust  money,  and  shall  hold  those 
accumulations  for  the  benefit  of  the  person  who  ultimately 
becomes  entitled  to  the  property  from  which  the  same  arise ; 
but  so  that  the  trustees  may  at  any  time,  if  they  think  fit, 
apply  those  accumulations,  or  any  part  thereof,  as  if  the  same 
were  income  arising  in  the  then  current  year." 

"  (8)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument  under  which  the 
interest  of  the  infant  arises,  and  shall  have  effect  subject  to 
the  terms  of  that  instrument  and  to  the  provisions  therein 
contained." 

In  Re  Smith  (/)  it  was  held  that  when  the  estate  is  cleared, 
and  the  residue  ascertained  which  belongs  to  an  infant,  the 
executor  is  a  trustee  of  the  residue  for  the  infant  within  the 
meaning  of  s.  48  of  the  Act  of  1881,  and  is  entitled  to  apply 
the  income  for  the  infant's  maintenance,  education,  or  benefit, 
as  provided  by  that  section,  and  that  it  makes  no  difference 
for  this  purpose  whether  a  pecuniary  legacy  payable  out  of 
the  estate  is  given  to  an  infant  or  the  residue  of  the  testator's 
estate  is  given  to  an  infant,  as  soon  as  that  residue  is  ascer- 
tained. As  soon  as  the  legacy  is  assented  to  or  the  residue  is 
ascertained  it  assumes  the  character  of  a  trust  fund.  In  Re 
Adams  {g),  Kekewich,  J.,  in  holding  that  the  same  principle 
applied  to  an  administrator  with  the  Will  annexed,  expressed 
the  opinion  that  any  man  who  held  property  which  did  not 
belong  to  him  but  to  any  infant,  held  that  property  as  trustee 
for  the  infant  within  the  meaning  of  s.  48  of  the  Act  of  1881, 
notwithstanding  that  for  the  purposes  of  other  Acts,  and  in 
other  connections,  the  word  ''  trustee"  might  have  an  entirely 
different  meaning. 

There  would  seem  to  be  no  distinction  between  an  executor 

(/)  (1889)  42  C.  D.  302.  (^)  (1906)  W.  N.  220. 
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or  an  adminiBtrator  with  the  Will  annexed  and  an  adminis- 
trator in  the  case  of  a  complete  intestacy  holding  an  ascer- 
tained residue. 

An  infant  cannot,  under  s.  40  of  the  Act  of  1881,  be  main- 
tained out  of  the  income  of  a  contingent  legacy,  unless,  if  he 
attains  twenty-one,  he  would  become  entitled  to  the  past 
income,  as  well  as  the  corpus  of  the  property  (h). 

A  direction  to  segregate  a  fund  to  provide  for  the  gift  is  the 
jequivalent  of  a  contingent  legacy  of  the  fund  plus  its  income  («) . 

But  if  the  severance  of  a  contingent  deferred  legacy  from 
the  general  estate  of  a  testator  has  been  occasioned  owing  to 
the  residue  becoming  payable  before  the  legacy  itself  is  payable, 
or  from  other  cause  unconnected  with  the  legacy  itself,  such 
severance  will  not  entitle  the  legatee  to  interim  interest  (Ar). 

If  a  share  of  residue  is  given  absolutely  to  an  infant 
contingently  on  his  attaining  twenty-one,  the  infant  will  be 
entitled  to  both  capital  and  arrears  of  income  on  attaining 
twenty-one,  and  s.  48  will  apply  (Z). 

But  if  the  infant  only  becomes  tenant  for  life  of  the  share 
of  residue  with  the  accretions  on  attaining  twenty-one,  the 
case  does  not  fall  within  the  language  of  s.  48,  as  interpreted 
by  the  Court  of  Appeal  in  Re  Dickson  (m). 

There  is  no  distinction  in  the  application  of  the  principle 
between  a  contingent  gift  on  attaining  twenty-one  to  one 
person  or  two  or  more  by  name  or  to  a  class,  whether  capable  of 
increase  or  not.  The  income  of  property  given  contingently  to  a 
class  of  persons  belongs  to  its  members  for  the  time  being,  as 
against  persons  who  are  only  entitled  if  and  when  the  class 
ceases  to  exist.  Each  on  attaining  twenty-one  is  entitled  to 
his  share  of  the  principal,  and  the  increase  which  has  been 
produced  by  it.  The  child  who  first  attains  twenty-one  under 
such  a  class  gift  will  receive  only  an  aliquot  share  of  the 
income  in  proportion  to  the  number  of  existing  children, 


(/O  Be  Dickson,  (1886)  29  C.  D.  331. 

(i)  JU  Bowlby,  [1904]  2  Ch.  685, 
704,  per  Vaughan  Williams,  L.  J. ;  see 
also  He  Clements,  [1894]   1  Ch.  665. 

(A)  lie  Judkin's  Trusts,  (1884)  25 


C.  D,  743. 

(0  Re  Bowlby,  ubi  sup.^  at  p.  711. 
per  Cozens- Hardy,  L.  J. 

(m)  Ibid, 
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subject  to  be  increased  if  any  child  should  die  under  twenty- 
one.  The  income  of  the  contingent  shares  independently  of 
the  statute  would  be  accumulated  for  the  benefit  of  those  who 
may  become  alternately  entitled  to  it.  To  the  income  of  such 
a  contingent  share  the  statute  applies  (n). 

The  contingencies  to  which  s.  48  of  the  Act  of  1881  applies  Contingencies 
are  ''  on  his  attaining  the  age  of  twenty-one  years,  or  on  the  s.  43  of  the 
occurrence  of  any  event  before  his  attaining  that  age.**     Con-  Act^i88?°*^^ 
sequently,  the  section   would  not  apply  where  the  gift  is  applies* 
contingent  on  the  legatee  being  alive  at  the  death  of  another 
person,  although  there  may  be  the  additional  contingency  of 
the  legatee  attaining  twenty-one  years  of  age,  since  the  legatee 
may  never  become  entitled  at  all  (o). 

Where  there  are  two  funds,  the  income  of  which  may  be  Where  there 

T    ,    -  .    ,  •      Ai_        i_  ±  J*         j.»        11       are  two  funds 

applied  for  maintenance,  m  the  absence  of  any  discretion,  the  applicable 
allowance  for  maintenance  should  be  paid  primarily  out  of  that  ^^^g"' 
fund  from  which  it  is  most  for  the  infant's  benefit  that  it  should 
be  taken  {p). 

Although  a  contingent  legacy  does  not  carry  interest  while  Maintenance 

....  i  •     ii  #1  1  i.  ortofcontin- 

it  IS  m  suspense,  yet  m  the  case  of  a  legacy  by  a  parent  or  one  gent  legacy 
standing  in  loco  parentis  to   the  legatee,  the  infant  child,  Ji^^i^^^^ 
according  to  the  practice  of  the  Court  of  Chancery,  is  entitled  'oarentu, 
to  maintenance  during  minority  out  of  the  income  of  the 
legacy,  unless  the  testator  has  provided  another  fund  for  his 
maintenance  {q). 

But,  although  it  has  been  said  that  the  legacy  in  such  a  case 
bears  interest  from  the  testator's  death,  the  legacy  is  not  the 
less  a  contingent  one,  and  the  infant  does  not  acquire  an 
immediate  vested  interest  in  the  income,  and  if  he  dies  under 
twenty-one  the  surplus  income  not  applied  for  maintenance 
does  not  pass  to  the  infant's  representatives  (r). 

Where  there  is  no  absolute  trust  to  apply  income  for  main-  Trustees  in 
tenance,  but  merely  a  discretionary  trust  equivalent  to  a  power,  j^^me  for 

maintenance 
to  parent 
(»)  Re  Holford,  [1894]    3  Ch.  30  ;  (;»)  Be  Wells,  (1889)  43  C.  D.  281.     must  exercise 

lie  Jeffery,  [1895]  2  Ch.  677.  (^)  Re  George,  (1877)5  C.  D.  837.   discretion. 

(0)  Re  Judkin's  Trusts,   (1884)  25  (r)  Re  Bowlby,  uhi  tup. 

^:  D.  743,  749. 
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Ck>iirt  will 
not  inter- 
fere with 
hmdfide 
exercise  of 
discretion. 


As  to  allow- 
ances for  past 
maintenance, 
and  mainten- 
ance out  of 
capital. 


and  the  trustees,  without  exercising  any  discretion,  pay  over 
the  income  to  the  father  of  the  infant  child,  he  will  be  held 
liable  to  repay  the  whole  amount  received  by  him  («). 

In  such  a  case,  if  the  trustees,  in  the  hond  fide  exercise  of 
their  discretion,  refuse  to  make  any  allowance  for  maintenance, 
because  they  did  not  consider  it  necessary  at  present,  or  for 
the  true  benefit  of  the  infant,  the  Court  will  not  interfere  to 
overrule  their  discretion  (Q. 

The  Court  will,  under  special  circumstances,  direct 
allowances  for  past  maintenance,  also  maintenance  out  of 
capital,  and  will  direct  the  application  of  capital  for  the 
E^vancement  of  infants  (u),  but  executors  should  not  incur  the 
risk  of  acting  in  any  of  these  respects,  except  under  an  order 
of  the  Court,  notwithstanding  the  established  principle  that  if 
an  executor  does,  without  application ,  what  the  Court  would 
have  approved,  he  shall  not  be  called  to  account,  and  forced  to 
undo  that  merely  because  it  was  done  without  application  (x). 


(*)  Wilson  r.  Tnmer,  (1 883)  22  C.  D. 
621. 
(0  Re  Bryant,  [1894]  1  Ch.  323. 
(u)  See  Williams  (10th  ed.)  1151  et 


teq. 

(ar)  Lee  r.  Brown,  (1798)  4  Ves.  362, 
369. 


CHAPTER  XLin. 

DESCRIPTION   OF  LEOATEES    AND  LBaAGIBS. 

The  subject  of  the  construction  of  Wills  is  not  within  the 
scope  of  this  work,  but  it  may  be  useful  to  state  a  few  general 
rules,  and  in  cases  of  difficulty  the  references  will  generally 
enable  the  reader  to  find  the  necessary  information. 

Sect.  1. — Particular  Modes  of  Description  of  Legatees. 

"  Children." — This  word,  in  its  ordinary  signification,  and  "Children." 
apart  from  the  context  of  the  Will,  means  legitimate  children, 
and  does  not  include  grandchildren  or  other   issue  (a),  but 
the  context  may   show   an  intention  to    give   it   a   wider 
signification  (6). 

Where  a  bequest  is  immediate  to  "  children  "  as  a  class,  immediate 
children  in  existence  at  the  death  of  the  testator,  including  ^laren  as 
children  en  ventre  sa  mere,  alone  are  entitled  (c).  »  claea. 

A  gift  of  a  certain  sum  to  each  of  a  class  of  objects  at  ^  Gifts  at  a 
future  period — e.g.,  who  shall  live  to  attain  the  age  of  twenty-     *^^  ^"    * 
one  years — is   confined   to    those   living   at    the    testator's 
death  (d). 

To  admit  objects  born  after  the  testator's  death  and  before 
the  period  of  distribution,  the  total  amount  of  the  gift  must 
be  independent  of  the  number  of  objects  among  whom  it  is 
to  be  divided,  and  is  therefore  not  increased  by  the  construction 
adopted  (e).  Thus  where  the  division  of  the  fund  among  the 
legatees  is  deferred  until  a  particular  period  after  the  testator's 
death — as  to  the  children  of  A.  when  a  child  or  children  attain 
a  particular  age,  or  to  be  divided  amongst  them  at  the  death 

(a)  WilUams      (10th      ed.)      853  ;  (c)  Williams  (10th  ed.)  844. 

Hawkins     on    Wills,     80,     85  ;    J^  (d)  Rogers  r.  Motch,  (1878)  10  C.  D. 

Hopkins'  Trusts,  (1878)  9  C.  D.  131, 137.  25. 

(JO  Re  Smith,  (1887)  36  C.  D.  568.  (fi)  Hawkins  on  Wills,  73. 
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Gift  in 
remainder. 


Posthnmous 
child. 


DeTise  to  a 
man  and  his 
children. 


Legacy  to  a 
man  and  his 
children. 


of  B. — any  child  who  falls  ander  the  descriptioD  at  the  time 
when  the  fund  is  to  be  divided  is  entitled  to  a  share,  but  no 
child  born  after  the  period  of  distribution  has  any  claim  (/). 

Where  a  particular  estate  or  interest  is  given,  with  a  gift 
over  to  the  children  of  the  person  taking  that  interest,  or 
the  children  of  any  other  person,  such  gift  over  will  embrace 
not  only  the  objects  living  at  the  death  of  the  testator,  but 
all  who  may  subsequently  come  into  existence  before  the 
period  of  distribution  (g). 

Under  a  devise  or  bequest  to  the  child  of  X.,  or  to  the 
children  of  X.,  as  a  class  living  or  born  at  a  particular  time, 
a  child  en  ventre  sa  mere  at  the  time  and  afterwards  bom  alive 
is  a  child  entitled  under  the  devise  or  bequest  {h).  The  basis 
of  the  rule  is  that  the  potential  existence  of  such  a  child  places 
it  within  the  reason  and  motive  of  the  gift,  and  therefore  it 
makes  no  difference  to  the  application  of  the  rule  that  the 
bequest  is  to  children  "  born  previously  to  the  date  of  this  my 
Will  "  (i).  The  rule  is,  however,  limited  to  cases  where  such  a 
construction  is  necessary  for  the  benefit  of  the  unborn  child  (k). 

The  above  rules  with  regard  to  class  gifts  to  children 
extend  to  gifts  to  grandchildren,  issue,  brothers,  nephews, 
cousins  and  similar  class  gifts  (Z). 

Where  land  is  devised  to  a  man  and  to  his  children,  and  he 
has  no  children  at  the  time  of  the  devise  who  could  take  concur- 
rently with  the  parent,  the  parent,  and  the  children  in  succes- 
sion after  him,  take  as  tenants  in  tail ;  but  if  there  had  been 
children  then  in  existence  capable  of  taking  at  once  concurrently 
with  their  parent,  a  fee  simple  would  have  been  taken  by  the 
parent  and  the  children  concurrently,  as  joint  tenants  (w). 

In  a  similar  bequest  of  personal  estate  the  parent  takes  an 
absolute  interest  where  there  have  been  no  children  at  the 


(/)  Williams  (10th  ed.)  846 ;  An- 
drews r.  Partington,  (1791)  3  Bro. 
C.  C.  iOl  ;  Be  Knapp's  Settlement, 
[1896]  1  Ch.  91. 

(^)  Jannan  on  Wills  (oth  ed.)  1011. 

(A)  Villar  r.  Gilbey,  [1906]  1  Ch. 
583,  694,  per  Cozens-Hardy,  1^.  J. ;  and 
see  Re  Salaman,  [1908]  1  Ch.  4,  6. 


(/)  Re  Salaman,  ubi  eup. 

(A)  Villar  v.  Oilbey,  [1907]  A.  C. 
139. 

(0  Hawkins  on  Wills,  68,  72. 

(ffO  Wild's  Case,  (1600)  6  Rep.  16  b, 
17  b ;  Clifford  r.  Koe,  (1880)  5  App. 
Cas.  447,  453. 
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date  of  the  Will  or  the  death  of  the  testator ;  but  where  there 
have  been  children  living  at  the  date  of  the  Will  or  at  the 
death  of  the  testator  they  have  been  held  to  take  the  whole 
interest  jointly  with  their  parent.  Slight  circumstances, 
however,  in  the  context,  will  justify  the  Court  in  holding  that 
the  parent  shall  take  for  life  with  remainder  to  his  children  (m)* 

The  term  "  children  "  in  a  Will  j^Wwia  facie  means  legiti-  Legitimacy, 
mate  children,  but  illegitimate  children  may  be  included  in 
the  description  by  a  sufficient  indication  of  intention  (o). 

The  rule  extends  to  other  blood  relations  not  born  in 
wedlock  ( 2?). 

A  bequest  of  personalty  to  the  children  of  a  foreigner 
means  to  his  children  whose  legitimacy  is  established  by  the 
law  of  their  father's  domicil  {q). 

A  gift  to  future  illegitimate  children,  defined  by  reference 

to  their  paternity,  will  fail  for   uncertainty,  as,  in  order  to 

ascertain  the  persons,  inquiries  might   be   necessary,  which 

the  law  forbids  {r) ;  but  these  considerations  have  no  application 

to  the  case  of  the  children  of  a  female,  and  therefore  a  bequest 

to  a  woman's  future  illegitimate  children  is  a  good  gift  («). 

''Descendants"  means  children  and  their  children  and  "Descend- 
ants." 
their  children  to  any  degree,  and  it  is  difficult  to  conceive  any 

context  by  which  the  word  "descendants  "  could  be  limited  to 

mean  children  only  (t). 

''Issue"  has  the  same  meaning  as  descendants,  but  the  •* issue." 

meaning  of  the  word  may  be  limited  by  the  context ;  and  as  a 

general  rule,  when  there  is  a  gift  to  a  person  and  then  a  gift 

to  the  issue  of  that  person,  such  issue  to  take  only  the  parent's 

share,  the  word  "  issue  "  is  cut  down  to  mean  children  (u). 


(It)  Williams  (10th  ed.)  848  ;  Kewill 
r.  Newill,  (1872)  L.  R.  7  Ch.  263. 

(o)  Hill  r.  Crook,  (1873)  L.  R.  6 
H.  L.  265  ;  lie  Humphries,  (1883)  24 
C.  D.  691. 

(^2>)  Seale-Hayne  r.  Jodrell,  [1891] 
A.  C.  304;  ife  Wood,  [1902]  2  Ch. 
542  ;  Re  CorseUis,  [1906]  2  Ch.  316. 

(^)  Re  Andros,  (1883)  24  C.  D.  637  ; 
and  sec  antCy  p.  145. 

K. 


(r)  See  ante^  p.  441. 

(0  Re  LoveUnd,  [1906]  1  Ch.  542. 

(0  Ralph  r.  Carrick,  (1879)  11  C.  D. 
873.  883,  per  James,  L.  J. ;  and  see 
Williams  (10th  ed.)  875. 

(t*)  Sibley  v.  Perry,  (1802)  7  Ves. 
522 ;  Pruen  v.  Osbome,  (1840)  11 
Sim.  132  ;  Ralph  v.  Carrick,  uhi  sup,  ; 
and  see  Williams  (10th  ed.)  870. 

N    N 
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"  Relations  •' 


*'  Poor  rela- 
tions." 


"  Next-of. 
kin." 


In  a  gift;  of  personalty  to  A.  and  his  issue,  the  word ''  issue '' 
may  be  either  a  word  of  limitation,  in  which  case  A.  would 
take  absolutely,  or  a  word  of  purchase,  in  which  case  the  same 
question  arises  as  in  gifts  to  A.  and  his  children,  whether  A. 
and  his  issue  take  jointly  or  whether  the  issue  take  subject  to 
a  life  interest  in  A.  (x). 

Under  a  bequest  to  "  issue  "  or  "  descendants  "  simpliciter, 
all  those  who  answer  the  description  will  take  per  capita  as 
joint  tenants  (^). 

"  Relations." — This  word  is  restricted  to  such  relations  as 
would  have  been  entitled  under  the  Statute  of  Distributions 
if  the  testator  had  died  intestate,  but  the  distribution  must  be 
per  capita  and  not  per  stirpes,  that  is,  the  objects,  but  not  the 
proportions,  will  be  determined  according  to  the  statute. 
However,  a  gift  of  residue  to  be  distributed  "  to  my  relatives, 
share  and  share  alike,  as  the  law  directs,"  has  been  held  to 
mean  a  distribution  under  the  statute  per  stiipes  and  not  per 
capita  {z). 

Under  a  bequest  to  **  relations,"  only  those  can  claim  who 
are  akin  to  the  testator  by  blood,  consequently  a  wife  cannot 
claim  as  a  relation  of  her  husband,  nor  a  husband  as  a  relation 
of  his  wife  (a), 

A  gift  to  ''  poor  relations  "  is  restricted  to  statutory  next- 
of-kin,  unless  a  perpetuity  was  intended  and  it  can  be  construed 
as  a  charitable  gift  (h). 

"  Next-of-kin  "  (c). — If  there  is  nothing  to  show  that  the 
testator  had  reference  to  the  Statute  of  Distributions,  or  to  a 
division  as  in  the  case  of  intestacy,  the  nearest  of  kin  only  are 
entitled  (d).    Hence  a  surviving  brother  will  be  entitled  in 


(jt)  See  Theobald  on  Wills  (7th  ed.) 
p.  478,  and  attfe^  p.  644 ;  and  see  Re 
Coulden,  [1908]  I  Ch.  320. 

(y)  Davenport  r.  Hanbury,  (1796) 
3  Ves.  257  ;  and  see  Williams  (lOth 
ed.)  1265,  n.  {b). 

(z)  WiUiams  (10th  ed.)  878;  Fielden 
V.  Ashworth,  (1875)  L.  R.  20  Eq.  410. 

(a)  Williams  (10th  ed.)  880;  Worse- 
ley  r.  Johnson,  (1753)  3  Atk.  758. 


(ft)  Brunsden  r.  Wool  ridge,  (1765) 
1  Dick.  380 ;  Widmore  v.  WoodroiFe, 
(1766)  Amb.  636,  640 ;  Att  .Gen.  v. 
Duke  of  Northumberland.  (1878)  38 
L.  T.  345  ;  Theobald  on  Wills  (7th  ed.) 
p.  363. 

(e)  See  Williams  (10th  ed.)  881 
ettrq, 

(<0  Smith  r.  CampbeU,  (1815)  19 
Ves,  400,  404. 
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exclusion  of  the  children  of  a  deceased  brother  or  sister  {e) ; 
and  a  father,  mother,  and  child  of  the  testator  being  eqaal  in 
degree  of  proximity,  will  be  entitled  in  joint  tenancy  (/). 

Where  there  is  a  bequest  to  persons  who  would  have  been 
entitled  under  the  Statute  of  Distributions,  or  to  next-of-kin 
of  the  testator  by  reference  to  the  statute,  they  take  as  if 
there  had  been  an  intestacy,  and  the  shares  are  not  taken  in 
joint  tenancy  ;  and  as  a  general  rule  the  class  must  be  ascer- 
tained at  the  time  of  the  testator's  death  notwithstanding  that 
the  bequest  is  preceded  by  a  life  interest  in  the  legacy  and 
that  the  life  tenant  is  himself  one  of  the  next-of-kin,  and  that 
the  words  "  then  entitled  "  are  used  in  describing  the  persons 
to  take  in  the  event  which  happened  of  the  life  tenant  dying 
without  issue  (g). 

Under  a  bequest  to  the  next-of-kin  of  a  person  who  is  dead 
at  the  date  of  the  Will,  if  there  is  nothing  in  the  context  to 
make  the  words  applicable  to  a  class  to  be  ascertained  at  any 
other  time  than  that  of  the  testator's  death,  those  who,  at  the 
testator's  death,  are  the  next-of-kin  of  the  deceased  person 
named  in  the  Will,  will  be  the  persons  to  take  (h). 

**  Family." — Under  a  gift  by  a  married  man  to  his  family,  "Family." 
his  children,  if  any  living,  alone  take  to  the  exclusion  of  other 
jdescendants  (i)  and  of  his  wife  {k). 

"  Wife." — Prima  facie  where  the  wife  of  a  person  is  spoken  "Wife." 
x)f  by  a  testator  and  that  person  is  married  at  the  date  of  the 
Will,  in  the  absence  of  any  context  the  wife  existing  at  the 
■date  of  the  Will  is  the  person  intended  to  take,  to  the  exclu- 
sion of  a  second  wife  (Z).  But  if  the  person  was  not  married 
Ai  the  date  of   the  Will,  or  at  the  death  of  the  testator, 

(e)  Brandon  r.  Brandon,  (1819)  S  (/«)  Wharton  r.  Barker,  (1868)  4  K. 

;Sw.  B12  ;  Elmsley  r.  Young,  (1836)  2  &  J.    483,  602 ;  JRe  Bees,  (1890)  44 

M.  &  K.  780.  C.  D.  484. 

(/)  Withy  V.  Mangles,  (1848)  10  (t)  Pigg  v.  CUrke,  (1876)  3  C.  D« 

^1.  k  F.  216 ;  and  see  judgment  of  672. 

^orth,  J.,  in  He  Q ray's  Settlement,  (A)  Be   Hotchinson   and    Tenant, 

[1896]  2  Ch.  802,  804.  (1878)  8  C.  D.  640. 

(7)  Bullock   r.    Downes,  (1860)    9  Ql)  Be  Drew,  [1899]  1  Gh.  336  ;  Be 

H.  L.  C.  1  ;  Be  Wilson,  [1907]  2  Ch.  CJolej,  [1903]  2  Ch.  101, 
j)72. 
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the  legacy  vests  in  the  person  who  first  answers  the  descrip- 
tion (m). 

A  gift  by  a  testator  to  his  wife  or  to  the  wife  of  another 
means  i^imd  facie  his  lawful  wife,  bat  it  may  appear  that  the 
testator  used  the  description  in  a  secondary  sense  as  meaning 
the  woman  reputed  as  being  his  wife,  though  not  in  fact  (/i)  ; 
or  that  the  word  ''  wife  "  was  not  such  a  part  of  the  descrip- 
tion as  to  amount  to  a  condition  that  she  should  not  take  unless 
she  filled  the  character  of  wife,  as  in  the  case  of  a  subsequent 
divorce  {o) ;  or  that  the  description  is  given  for  the  purpose  of 
ascertaining  and  identifying  the  individual  named  (/)). 

''  Husband.*' — Similar  principles  apply  as  in  the  case  of 
"wife"  (q). 

When  a  legacy  is  given  to  a  person,  under  a  particular 
character,  which  has  been  falsely  assumed,  and  which  alone 
can  be  supposed  the  motive  of  the  bounty,  the  Court  of  Pro- 
bate is  the  only  Court  which  can  listen  to  the  allegation  that 
the  Will  was  obtained  by  fraud  (r). 

*•  Dnmarried."         "  Unmarried  '*  primarily  means  "  without  ever  having  been 

married,"  that  is,  a  bachelor  or  spinster,  but  the  context  may 
show  a  secondary  meaning,  namely,  not  having  a  wife  or 
husband,  as  the  case  may  be  («). 

*'  Heir."  Where  the  word  "  heir  "  is  used,  not  to  denote  succession 

or  substitution  but  to  describe  a  legatee  (^.//.,  "  to  my  heir  "), 
there  is  no  reason  to  depart  from  the  natural  or  ordinary  sense 
of  the  word  (i).  On  the  other  hand,  where  the  word  "  heir  "  is 
used  to  denote  succession  or  substitution,  it  may,  according  to 
the  context,  be  construed  to  mean  such  person  or  persons  as 
would  legally  succeed  according  to  the  nature  and  quality  of  the 
property,  that  is,  the  heir  as  to  real  estate,  and  next-of-kin  as 

(7»)  Peppin   r.   Bickford,   (1797)   3  Ch.  936. 

Ves.  570;   Radford  v,  Willis,  (1871)  (j/)  Radford  r.  W^illis,  «ii  ««/;. 

L.  R.  7  Ch.  7.  (r)  Meluish  r.  Milton,  (1876)  3  C.  D. 

(w)  Rs  WagstafF,  [1907]  2  Ch.  35,  27. 

and  (C.  A.)  [1908]  1  Ch.  162.  (<)  Re  Chant,   [1900]  2  Ch.  345  ; 

(p)  Re  Boddington,  (1884)  25  C.  D.  and    see  Re   Brjdone's    Settlement. 

685  ;  see  also  i?<9  Homer,  (1887)  37  [1903]  2  Ch.  84. 

C.  D.  695.  (0  De    Beanvoir  r.   De    BeauToir 

(/>)  Anderson  r.  Berkley,  [1902]  1  (1846)  3  H.  L.  C.  624. 
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to  personal  estate  (it).  Where,  however,  personal  estate  is 
given  with  words  of  limitation  which  if  applied  to  real  estate 
would  create  an  estate  in  fee  simple  or  fee  tail,  the  legatee 
will  take  absolutely  (x). 

In  a  settlement  where  there  is  a  clause  excluding  the  '<  Eldest  son." 
eldest  son  from  the  benefit  of  a  fund  provided  for  children  chUdren." 
other  than  an  eldest  son,  the  time  for  ascertaining  who  fills 
the  character  of  eldest  son  is  the  period  fixed  by  the  settle- 
ment for  the  distribution  of  the  fund  (y).  But  where  there  is 
no  overriding  or  paramount  intention  to  make  provision  for 
the  children  generally  it  would  seem  this  principle  does  not 

apply  {z). 

"Nephews  and  nieces"  mean  ptima  facie  the  children  of  "Nephews 
a  brother  or  the  children  of  a  sister,  whether  of  the  whole  or  *^     *^*^' 
half  blood,  and  apart  from  the  context  they  do  not  include 
more  remote  descendants  (a). 

The  tendency  of  later  decisions  has  been  to  give  to  the  '*  Cousins." 
word  "cousin "  its  strict  meaning  as  being  a  child  of  an  uncle 
or  aunt,  and  implying  consanguinity,  unless  there  is  no  person 
of  the  class  (b).  In  a  case  where  neither  claimant  was 
accurately  described,  it  was  held  that  the  wife  of  a  cousin 
might  be  popularly  called  a  cousin  (c). 

A  bequest  to  servants  of  a  year's  wages  does  not  extend  to   Servants, 
servants  employed  at  wages  calculated  by  the  week  or  month, 
where  the  testator  had  several  classes  empb^yed  at  yearly, 
weekly,  and  monthly  wages  respectively  (d). 

The    word   "representatives"  prima  facie    means    legal  "Representa- 
personal  representatives,  or  executors  or  administrators ;  but 
it  is  a  flexible  term,  and  on  the  construction  of  the  Will  it  may 

(u)  Keay  r.  Boulton,  (1883)  25  C.  D.  («)  Es  Blower's  Trusts,  (1871)  L.R. 

212.  6  Ch.  351 ;  Es  Cozens,  [1903]  1  Ch. 

(ar)  Crawford   r.  Trotter,   (1819)   4  138. 

Madd.    361  ;    Appleton     r.    Rowley,  (4)  Wilks  r.   Bannister,   (1885)  30 

(1869)  L.  R.  8  £q.  139,  145  ;  and  see  C.  D.  512,  517. 

Williams  (10th  ed.)  866.  (c)  Be  Taylor,  (1886)  34  C.  D.  255. 

(y)  Collingwood  t?.  Stanhope,  (1869)  (rf)  Es  Ravensworth,  [1905]  2  Ch. 

L.  R.  4  H.  L.  43.  1,  following    Black  well    r.   Pennant, 

(r)  liaw  Union  and  Crown  Insur-  (1852)  9  Hare,  551. 
ance  Co.  r.  Hill,  [1902]  A.  C.  26.3. 
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mean  either  the  next-of-kin  or  the  descendants  of  the  person 
referred  to  {e).  But  where  the  gift  is  to  a  person  and  his  execu- 
tors or  administrators  or  representatives,  the  words  added  are 
merely  words  of  limitation,  and  the  legatee  takes  ahsolatelj, 
and  consequently  should  the  legatee  die  in  the  lifetime  of  the 
testator  the  legacy  will  lapse  (/). 


"  Effects." 


'*  Goods  and 
chattels." 


"  Household 
goods." 


(« fiousehold 
furniture." 


Sect.  2. — PaHicidar  Modes  of  Description  of  Legacies, 

Under  a  bequest  of  "all  my  plate,  linen,  furniture,  and 
other  effects,"  apart  from  any  context  to  the  contrary,  the 
legatee  will  be  entitled  to  the  whole  of  the  residuary  personal 
estate.  The  words  ''  other  effects  "  are  not  to  be  cut  down 
so  as  to  mean  that  which  is  something  like  furniture,  plate,  or 
linen,  on  the  prmciple  of  ejitsdem  generis  (//)- 

The  word  '*  effects  "  will  not  per  se  include  real  estate,  and 
the  use  of  the  word  ''devise"  is  not  enough  to  give  to  "effects" 
a  more  extended  meaning,  but  the  whole  context  may  show 
that  the  more  extended  meaning  to  include  all  property, 
whether  real  or  personal,  was  intended  (/i). 

The  word  "  goods,*'  and  equally  the  word  "  chattels,"  taken 
simply  and  without  qualification  comprise  the  whole  personal 
estate  of  every  description  (i). 

By  the  term  "  household  goods  "  everything  of  a  permanent 
nature,  i.e.,  articles  of  household  use  which  are  not  consumed 
in  their  enjoyment,  that  were  used  in,  or  purchased,  or  other- 
wise acquired  by  a  testator,  for  his  house,  including  plate, 
will  pass  to  the  legatee ;  but  not  goods  in  the  way  of  the 
testator's  trade  or  business,  nor  sporting  guns(/c). 

By  the  term  "  household  furniture  "  all  personal  chattels 
will  pass  which  may  contribute  to  the  use  or  convenience  of 
the  householder,  or  the  ornament  of  the  house,  as  plate,  linen. 


(0  lU  Horner,  (1887)  37  C.  D.  695. 

(/)  Appleton  r.  Rowley,  (1869) 
L.  R.  8  £q.  139. 

(^)  Hodgson  r.  Jex,  (1876)  2  0.  D. 
122  ;  In  the  Goods  of  Jupp,  [1891]  P. 
300. 

(/<)  Smyth  r.  Smyth,  (1878)  8  C.  D. 


561  ;  Hall  r.  Hall,  [1892]  1  Ch.  361. 

(0  Kendall  r.  Kendall,  (1828)  4 
Russ.  360,  370  ;  and  see  Re  Prater^ 
(1888)  37  C.  D.  481,  487;  and  Be 
Robson,  [1891]  2  Ch.  559,  564. 

Ck)  Williams  (10th  ed.)  930. 
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china,  both  useful  and  ornamental,  and  pictures  (I) ;  but  not 
furniture  in  the  possession  of  the  testator  in  the  way  of  his 
trade  only  and  not  reserved  for  his  domestic  or  personal 
use  (m) ;  nor  books  unless  there  are  special  circumstances  (n), 
as  if  the  exclusion  of  a  library  would  be  to  dismantle  the 
house  which  is  to  be  kept  up  for  the  family  (o) ;  nor  wines  (p) ; 
nor  as  a  general  rule  tenants'  fixtures,  whether  used  in  a 
private  residence  (q)  or  for  trade  purposes  (r). 

"Plate,"  properly  so    called,   does    not  include  plated  "Plate." 
articles ;  but  both  will  pass  under  a  gift  of  all  the  furniture 
in  the  house,  and  an  exception  of  "  plate  *'  will  extend  only  to 
plate  properly  so  called,  that  is  to  silver  articles  («). 

Growing  crops  will  pass  under  a  gift  of  stock  on  a  farm  as  "Stock on 
against  the  devisee  of  the  land  (t).  *'^™* 

The  word  "moneys/'  prima  facie,  will  be  confined  to  ready  "Moneys." 
money  actually  in  hand,  but  a  dififerent  intention  may  be 
gathered  from  the  words  of  the  Will  {u).  There  are  cases  in 
which  it  has  been  held  that  the  word  monev  means  the 
general  estate  or  the  residuary  personal  estate  of  the  testator, 
as  where  the  gift  is  in  the  form  of  money  remaining  after 
payment  of  debts  and  funeral  and  testamentary  expenses  (x), 
or  a  pecuniary  legacy  (^). 

Where  the  bequest  is    of   "ready    money,"   money    on  "Ready 
deposit  at  a  testator's  bank  subject  to  more  than  twenty-four 
hours'  notice  of  withdrawal  will  not  pass(^).     But  money  on 
deposit  at  a  testator's  bank,  whether  notice  of  withdrawal  is 


(0  Williams  (10th  ed.)  933  ;  and  see 
Cremome  r.  Antrobus,  (1828)  5  Russ. 
312. 

(wi)  Manning  r.  Purcell,  (1865)  7 
De  G.  M.  &  G.  55. 

(/t)  Cremorne  r.  Antrobus,  ubi  mtp, 

(o)  Ouseley  r.  Anstruther,  (1847)  10 
Beav.  462. 

(;;)  Porter  r.  Toumay,  (1797)  3  Ves. 
311. 

{q)  Finney  r.  Grice,  (1878)  10  C.  D. 
13. 

(r)  Re  Seton-Smitb,  [1902]  1  Ch. 
717. 


(«)  Holden  r.  Ramsbottom,  (1863)  4 
Gift.  205. 

(0  He  Koose,  (1880)  17  C.  D. 
696. 

(i^)  Langdale  r.  Whitfield,  (1858)  4 
K.  &  J.  426, 432  ;  Williams  r.  Williams, 
(1878)  8  C.  D.  789. 

(x)  Be  Smith,  (1889)  42  C.  D.  302  ; 
Be  Egan,  [1899]  1  Ch.  688. 

(y)  In  the  Goods  of  Bramley,  [1902] 
P.  106. 

(z)  Be  Wheeler,  [1904]  2  Ch.  66  ; 
Be  Price,  [1905]  2  Ch.  55,  o6. 
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"  Securities/' 


or  is  not  required,  will  pass  under  a  bequest  of  ''  moneys 
owing  to  me  at  the  time  of  my  decease  "  {a). 

In  the  absence  of  any  context  or  admissible  evidence  to  fche 
contrary,  the  word  "  securities  *'  will  be  confined  to  money 
secured  on  property.  But  the  word  is  a  flexible  one  and  is 
widely  used  as  a  synonym  for  "  investments,"  and  the  Will 
may  show  that  the  testator  so  used  the  word,  in  which  case  it 
will  include  stocks  and  shares  in  companies  (6). 


Error  in 
name. 

Error  in 
description. 

Omission  of 
name. 

Mistake  in 
number  of 
class. 


Evidence  of 
circumstances 
and  state  of 
testator^s 
familj. 


Sect.   8. — Errors  in  Names  or  Desciiptions  of  Legatees  and 

Legacies. 

The  true  intention  of  the  testator  may  be  ascertained 
either  by  the  context  or  by  evidence  of  surrounding  circum- 
stances. 

An  error  in  the  name,  and  even  of  the  name  and  sex,  of  the 
legatee  may  be  set  right  by  the  accuracy  of  the  description  ; 
so  an  error  in  the  description  may  be  set  right  by  the  certainty 
of  the  name  (c).  Also  the  omission  of  a  name  or  a  mistake  in 
the  number  of  a  class  may  be  supplied  by  the  context  ((f). 
Where  the  error  is  in  the  number  of  a  class  the  rule  is  that  if 
the  actual  number  is  larger  than  is  stated  the  larger  number 
iake(^).  The  principle  also  applies  to  the  converse  case 
where  the  number  of  the  children  in  existence  is  less  than 
that  specified  in  the  Will  (/). 

Evidence  is  admissible  of  the  circumstances,  the  habits, 
and  the  state  of  the  testator's  family  at  the  time  he  made  his 
Will,  so  as  to  put  the  Court  in  the  position  of  the  testator,  in 
order  to  ascertain  the  bearing  and  the  application  of  the 
language  which  he  uses,  and  whether  there  exists  any  person 
or  thing  to  which  the  whole  description  given  in  the  Will  can 


(a)  Re  Derbyshire,  [1906]  1  Ch.  135. 

(h)  Be  Kayner,  [1904]  1  Ch.  176; 
lie  Gent  and  Eason*s  Contract,  [1905] 
1  Ch.  386. 

(e)  Williams  (lOth  ed.)  903,  and 
cases  cited ;  and  see  judgment  of 
Fry,  J.,  in  Garland  r.  Beverley,  (1878) 
9C.  I).  213,  216. 


{d)  Williams  (10th  ed.)  904,909,  and 
cases  cited. 

(<?)  Garvey  r.  Hibbert,  (1812)  19 
Ves.  125  ;  Newman  r.  Piercey,  (1876) 
4  C.  D.  41 ;  Rt  Groom,  [1897]  2  Ch. 
407  ;  Rs  Sharp,  [1908]  1  Ch.  372. 

(/)  Re  Sharp,  tibi  nr/i.,  affirmed 
(19<i8)W.  N.  \\{\. 
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be,  with  sufficient  certainty,   applied.    But  evidence  of  the  Declarations 
declarations  of  a  testator  as  to  whom  he  intended  to  benefit,  exc^un"^ 
or  supposed  that  he  had  benefited,  can  only  be  received  when  *^**?  ^^   . 

,         .     .  equivocation 

the  description  of  the  legatee,  or  of  the  thing  bequeathed,  is  inadmissible, 
equally  applicable,  in  all  its  parts,  to  two  persons  or  to  two 
things  (^f). 

Similar  rules  apply  with  regard  to  construction  and  the 
admissibility  of  extrinsic  evidence  to  ascertain  the  subject 
matter  devised  or  bequeathed  as  to  ascertain  the  person 
intended  to  be  benefited  (h). 

Evidence  of  the  amount  of  a  testator's  personal  estate  at  Evidence  of 
the  time  of  making  his  Will  is,  in  general,  inadmissible,  since  propertj'at 
the  Will  speaks  from  the  death  of  the  testator,  and  consequently  *^*®  °^  ^*^^- 
its  amount  at  the  date  of  the  Will  could  not  in  general  form  a 
just  ground  of  inference  as  to  the  meaning  of  the  testator's 
words.    But  such  evidence  may  be  material  and  admissible 
under  special  circumstances,  as  where  the  testator  meant  to 
give  a  species  of  stock,  but  the  description  of  the  subject  is 
not  intelligible  on  the  face  of  the  Will,  or  where  it  is  apparent 
that  the  testator  has  made  a  wrong  calculation  of  the  value  of 
his  fortune,  showing  thereby  that  it  was  with  reference  to  the 
actual  state  of  his  property  that  the  bequests  were  made  (t)* 

Where  there  is  a  subject-matter  to  which  all  the  terms  of  FaUa  demon- 
the  description  apply,  no  part  of  them  can  be  rejected  ab  falsa  '''''^'^• 
demonstratio.  The  words  of  the  Will  must  first  be  construed, 
and  then  the  extrinsic  evidence  may  be  looked  at  to  see 
whether  there  is  anything  which  those  words  fit.  Where 
there  is  no  subject  matter  to  which  all  the  testator's  words 
apply,  the  Court  has  to  consider  on  the  evidence  what  is  the 
substance  of  his  gift  (k). 

Where  a  testator  erroneously  recites  that  a  legatee  owes  Erroneous 
him  a  particular  sum  or  advance,  and  directs  the  legatee  to  ^^^^^ 

(g)  Charter  v.  Charter,  (1874)  L.  R.  (/t)  Numerous  instances  and  cases 

7  H.  L.  364  ;  and  see  Be  Grainger,  are  given  in  Williams  (10th  ed.)  927— 

[1900]  2  Ch.  756  ;    [1902]   A.  C.   1,  954. 

where  the  admissibilitj  of  extrinsic  (t)  Re  Grainger,  [1900]  2  Ch.  756, 

evidence  in  aid  of  the  interpretation  768,  per  Rigby,  L.J. 

of  Wills  is  discussed.  (ib)  Re  Seal,  [1894]  1  Ch.  316. 
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bring  that  8Qm  or  the  som  **  hereinbefore  recited  to  have  been 
advanced  "  into  hotchpot,  or  otherwise  shows  an  intention  to 
charge  ihe  legatee  with  the  sum  mentioned,  that  sum,  whether 
dae  or  not,  mast  be  brought  into  hotchpot.  But  if  the  testator 
merely  directs  the  alleged  advance  "  or  so  much  thereof  as 
shall  remain  unpaid  "  at  his  death,  or  at  the  time  of  distribu- 
tion, to  be  brought  into  hotchpot,  he  prima  facie  intends  the 
amount  actually  due,  and  not  the  alleged  advance  less  repay- 
ments, to  be  brought  into  hotchpot  (/). 

{!)  Be  Kelsey,  [1905]  2  Ch.  465. 


I 

( 


CHAPTER   XLIV. 

OF   THE   LIABILITY   OF    AN     EXECUTOR     OR    ADMINISTRATOR  TO 

ACCOUNT. 

An  executor  or  administrator  must  account  for  all  profits  Executor  or 
which  have  accrued  in  his  own  time,  either  spontaneously,  or  must  accent 
by  his  acts,  out  of  the  estate  of  the  deceased  (a).  ^^\^^  fJ^^^ 

•^  '  ^   ^  out  of  the 

So  also  if  he  make  a  profit  from  his  office,  as,  for  instance,  estate  of  the 
being  appointed  executor  and  trustee,  he  subsequently  retires  ^^^  ^^^ '    „ 
from  the  trust  in  consideration  of  a  money  payment  to  enable  a^ing  'rom 
another  to  be  appointed  in  his  place,  the  sum  paid  to  him  shall 
form  part  of  the  testator's  assets  for  which  he  must  account  (6). 

It  would  seem,  however,  that  where  a  shareholder  in  a 
company  in  respect  of  shares  held  by  him  as  trustee  is  thereby 
qualified  to  act,  and  acts  as  director  of  the  company,  his 
remuneration  as  director  is  not  a  profit  made  from  his  office 
of  trustee,  and  he  is  under  no  liability  to  account  (c). 

Nor  can  an  executor  or  administrator  be  allowed,  either  He  cannot 
immediately  or  by  means  of  a  trustee,  to  be  a  purchaser  from  ^n  ora^u. 
himself  of  any  part  of  the  assets,  but  shall  be  considered  a 
trustee  for  the  persons   interested  in  the  estate,  and  shall 
account  for  the  utmost  extent  of  advantage  made  by  him  of 
the  subject  so  purchased  (d). 

Wherever  a  trustee,  or  one  standing  in  the  relation  of  a  On  yiolation 

of  duty  he  is 

trustee,  violates  his  duty,  and  deals  with  the  trust  estate  for  charged  with 
his  own  behalf,  the  rule  is,  that  he  shall  account  to  the  cestui  must^^uit 
qm  tj-ust  for  all  the  gain  which  he  has  made.     All  losses  are  ^or»iip«>fit. 
charged  on  the  wrongdoer,  while  no  profit  can  ever  accrue  to 
him  (e). 

(a)  Williams  (lOth  ed.)  1482.  (^0  Williams  (10th  ed.)  1487,  and 

(&)  Sugden  r.  Crossland,   (1856)  3  see^zM/^,  p.  217. 

Sm.  &  G.  192.  (f)  Per   Ld.  Brougham   in   Docker 

(r)  lie  Dover  Coalfield  Extension,  r.  Somes,  (1834)  2  My.  &  K.  656,  664. 
Ltd.,  [1908]  1  Ch.  65. 
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If  an  executor  or  admiiiistrator  commits  a  breach  of  trust, 
he  and  all  those  who  are  accomplices  with  him  in  that  breach 
of  trust  are  all  and  each  of  them  bound  to  make  good  the 
trust  funds  and  interest  (/). 

If  the  breach  of  trust  consists  in  embarking  or  inveBting 
the  trust  money  in  business,  he  must  account  for  the  profits 
made  b}-  him  by  such  employment  in  business ;  or  at  the 
option  of  the  cestui  que  trust,  or  if  it  does  not  appear,    or 
cannot  be  made  to  appear,  what  profits  are  attributable  to 
such  employment,  he  must  account  for  trade  interest,  that  is 
to  say,  interest  at  5  per  cent.  (g).    But  as  to  a  partnership 
business  a  general  decree  for  an  account  of  the  profits  of  the 
business  cannot  be  made  in  the  absence  of  some  of  the  sur- 
viving partners,  and  one  surviving  partner  being  an  executor 
or  administrator  cannot,  it  would  seem,  be  made  answerable 
for  the  whole  of  the  profits  made  in  trade  by  the  employment 
of  the  capital  of  the  testator  or  intestate  without   justifica- 
tion, those  profits  having  been  received  not  merely  by  the 
executor  or  administrator  but  by  other  partners,   without 
bringing  all  the  partners  before  the  Court,  and  subjecting 
them  to  any  liability  under  the  decree  (h). 

If  the  beneficiaries  repudiate  the  arrangement  by  which 
the  personal  representative  of  the  deceased  wrongfully 
employed  money  in  partnership,  it  may  be  inferred  from  the 
judgment  in  Jones  v.  Foaall  (i)  that  they  would  have  to  elect 
between  interest  and  that  share  only  of  the  profits  made  in 
respect  of  the  capital  which  actually  came  into  his  hands. 

The  rule,  however,  as  to  election  between  interest  and 
profits  would  seem  to  be  inapplicable  to  the  case  of  an  actual 
loan  by  a  trustee  in  breach  of  trust  to  himself  and  others  (A*). 

Where  a  trustee  has  mixed  trust  funds  with  his  private 


(/)  Vyse  r.  Foster,  (1872^  L.  R.  8 
Ch.  309,  3211,  per  James,  LJ. 

07)  If^id. 

(A)  Vyse  r.  Foster,  L.  li.  7  H.  L. 
318,  334,  per  Ld.  Cairns;  and  see 
Flockton  r.  BnnDing,  (1864)  in  note 
to  Vyse  r.  Foster,  L.  R.  8  Ch.  323. 


(0  (1852)  15  Beav.  388,  but  the 
authority  of  this  case  to  its  circum- 
stances was  questioned  by  Ld. 
Selborne  in  Vyse  r.  Foster,  ubi  *ujf,^ 
at  p.  345. 

(k)  See  observations  of  Ld. 
Selborne,  ibid. 
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money,  and  has  employed  both  in  a  trade  or  adventare  of  his 
own,  the  cestui  que  trust,  if  he  prefers  to  insist  on  profits 
instead  of  interest,  can  only  insist  on  a  proportionate  share 
attributable  to  such  employment  (Z). 

With  regard  to  charging  the  personal  representative  with  interest  on 
interest  the  rule  is  stated  as  follows  by  Sir  John  Romilly  in  retain^. 
Jones  V.  Foxall  (m) — "  Generally,  it  may  be  stated,  that  if  an 
executor  has  retained  balances  in  his  hands  which  he  ought 
to  have  invested,  the  Court  will  charge  him  with  simple 
interest  at  4  per  cent,  on  these  balances ;  if,  in  addition  to 
such  retention,  he  has  committed  a  direct  breach  of  trust,  or 
if  the  fund  had  been  taken  by  him  from  a  proper  state  of 
investment  in  which  it  was  producing  5  per  cent.,  he  will  be 
charged  with  interest  after  the  rate  of  5  per  cent,  per  annum ; 
if,  in  addition  to  this,  he  has  employed  the  money  so  obtained 
by  him  in  trade  speculation,  for  his  own  benefit  and  advantage, 
he  will  be  charged  either  with  the  profits  actually  so  obtained 
by  him  from  the  use  of  the  money,  or  with  interest  at  5  per 
cent,  per  annum,  and  also  with  yearly  rests,  that  is,  with 
compound  interest." 

So  in  AttoiTiey-General  v.  Alford  (n)  an  executor  and 
trustee,  who  had  for  several  years  retained  funds  in  his  hands 
uninvested  which  he  ought  to  have  invested,  was  held  not  to 
be  chargeable  with  interest  at  6  per  cent,  or  upon  the  prin- 
ciple of  annual  rests,  but  with  simple  interest  only  at  4  per 
cent.,  there  being  no  circumstances  to  lead  to  the  conclusion 
that  he  had  made  any  profit  by  his  misconduct,  and  Lord 
Cranworth  observed  :  "  What  the  Court  ought  to  do,  I  think,  is 
to  charge  him  only  with  the  interest  which  he  has  received 
or  which  it  is  justly  entitled  to  say  he  ought  to  have  received, 
or  which  it  is  so  fairly  to  be  presumed  that  he  did  receive^ 
that  he  is  estopped  from  saying  that  he  did  not  receive  it." 

Where  personal  representatives  are  liable  to  be  charged 
with  interest  on  sums  improperly  paid  or  improperly  retained 

(0  Docker     r.     Somes,     (1834)    2  (vi)  (1852)  16  Beav.  388. 

My.  &  K.  655 ;  Wedderburn  v.  Wedder-  («)  (1855)  4  De  G.  M.  &  G.  843. 

burn,  (1838)  4  My.  &,  Cr.  41. 
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bgr  then,  it  makes  no  difference  ttiat  they  acted  bona  jide  and 
distributed  the  assets  upon  what  turns  ont  to  be  an  erroneous 
4XMistn]etioo  of  the  Will  (o).     But  in  order  to  give  a  claim 
for  interest,  there  most  be  a  dear  case  of  improper  retention 
of  balances  to  a  considerable  or  substantial  amount    Where 
the  total    balance  retained    arising    from    personal    estate 
amounted  to  less  than  £'96,  and  the  total  share  of  rents  of 
leasehold  estate  a  little  more  than  £88,  and  the  testatrix  died 
in  1823,  and  the  bill  was  filed  in  1842  in  which  the  plaintiff, 
who  was  in  a  position  to  ask  for  accounts  long  before,  claimed 
interest  on  balances,  he  was  held  not  entitled  (p). 

An  executor  or  administrator  who,  acting  honestly,  makes 
payments  which  are  disallowed  in  taking  his  accounts,  and 
balances  are  in  consequence  found  doe  from  him  which  are 
ordered  to  be  paid  into  Court,  will  not  be  chargeable  with 
interest  thereon  {q). 

The  Court  will  not  charge  an  executor,  who  has  been 
guilty  of  delay  in  accounting,  with  interest  on  arrears  of 
income  unpaid  to  a  life  tenant  (r). 

Although  as  a  general  rule  only  simple  interest  is  charged 
on  balances  in  hand,  yet  where  there  is  an  express  trust  for 
accumulation,  compound  interest  upon  such  balances  will  be 
chargeable  («). 

In  a  proper  case  it  is  competent  for  the  Court,  upon  the 
further  consideration  of  an  action,  to  charge  interest,  whether 
simple  or  compound,  on  such  balances,  although  no  case  of 
wilful  default  was  raised  by  the  pleadings  and  the  question  of 
interest  was  not  referred  to  in  the  judgment  {t\ 

Where  money  is  retained  in  the  hands  of  trustees  and  made 
use  of  by  them,  the  Court  presumes  the  rate  of  interest  made 
upon  the  money  to  be  the  ordinary  rate  of  interest,  namely, 
5  per  cent.  The  Court  does  not  proceed  against  an  accounting 
party  by  way  of  punishing  him  for  making  use  of  the  plaintiff's 


00  B€  Hulkes,  (1»86)  33  G.  D.  552. 
(;;)  Miles    r.    Diimford,  (1852)    2 
»im.  (N.  S.)  241. 
iq)  Jir  Jones,  [18S7J  2  Ch.  190, 199. 


(r)  Blogg  r.  Johnson,  (1867)  U  R. 
2  Ch.  225. 
(0  Be  Barclay,  [1899]  1  Ch.  674. 
(0  Ihid, 
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money  by  directing  rests  or  payment  of  compoand  interest, 
but  proceeds  upon  this  principle,  either  that  he  has  made,  or 
has  put  himself  into  such  a  position  as  that  he  is  to  be  pre- 
sumed to  have  made,  5  per  cent,  or  compound  interest  as  the 
case  may  be.  If  the  Court  finds  that  the  money  received  has 
been  invested  in  an  ordinary  trade,  it  will  presume  that  the 
party  against  whom  relief  is  sought  has  made  tlie  amount  of 
profit  which  persons  ordinarily  do  make  in  trade,  and  in  those 
cases  the  Court  directs  rests  to  be  made.  But  a  solicitor's 
business  is  not  such  a  business.  A  solicitor's  profit  arises 
from  the  time  and  the  labour  which  he  bestows  upon  cases  in 
which  he  is  engaged.  There  is  nothing  like  compound  interest 
obtained  upon  the  money  employed  by  a  solicitor.  On  the 
contrary,  he  is  frequently  out  of  pocket  for  a  considerable 
period  by  the  moneys  he  expends  and  upon  which  he  receives 
no  interest.  It  was  accordingly  held  that  in  such  a  case  no 
profit  can  be  necessarily  inferred,  and  consequently  compound 
interest  ought  not  to  be  directed  (u). 

In  charging  interest  on  balances  in  hand  according  to  the  Hate  of 
practice  now  adopted,  the  rate  is  8  per  cent,  instead  of  4  per  c^ar^. 
cent.  (x). 

It  would  seem  that  the  same  rate  is  now  chargeable  in  the 
case  of  a  direct  breach  of  trust  in  investing  in  unauthorised 
investments,  since  it  must  be  treated  as  if  it  had  not  been 
made  and  the  trust  money  had  remained  in  hand  unin- 
vested  (j^). 

Where  trust  money  is  wrongfully  employed  in  trade  or 
speculative  transactions,  and  the  cestui  que  trmst  elects  to 
charge  interest  instead  of  having  an  account  of  profits,  the 
rate  is  still  6  per  cent.  (z). 

As  to  what  allowances  the  personal  representative  will  be  AUowances. 
entitled  to  in  accounting — 

An  executor  or  administrator  is  entitled  to  be  allowed  all  Reasonable 
reasonable  expenses  which  have  been  incurred  in  the  conduct  ®*P®°*^- 

(u)  Burdick  v.  Qarrick,  (1870)  L.  R.  (y)  Ibid.,     and     see    Wyman    r. 

5  Ch.  233,  241.  Patereon,  [1900]  A.  C.  271. 

{ao)  Be  Barclay,  uM  *«/;.  (z)  Be  Davis,  [1902]  2  Ch.  314. 
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of  his  office  except  those  \7hich  arise  from  his  own  default  (a). 
And  Ord.  33,  r.  8  of  B.  S.  C.  provides  that  in  taking  any 
accoont  by  any  judgment  or  order  all  jast  allowances  shall  be 
made  without  any  direction  for  that  purpose. 

It  is  a  general  principle  that  an  executor  or  administrator 
shall  have  no  allowance  for  personal  trouble  and  loss  of  time 
in  the  execution  of  his  duties  (b).  The  Will,  however,  under 
which  the  executor  is  appointed  may  make  provision  for  his 
remuneration ;  but  such  a  clause  being  in  effect  a  legacy  he 
cannot  claim  it  as  against  creditors  if  the  estate  should  prove 
insolvent  (c). 

No  person  in  whom  fiduciary  duties  are  vested  shall  make 
a  profit  of  them  by  employing  himself,  because  in  doing  this  he 
cannot  perform  one  part  of  his  trust,  namely,  that  of  seeing  no 
improper  charges  are  made  (d) .   The  principle  is  based  upon  the 
consideration  that  the  Court  of  Equity  will  not  allow  a  man  to 
place  himself  in  a  position  in  which  his  interest  and  duty  are 
in  conflict  (e).     So  an  executor  or  administrator  a  member  of 
a  banking  firm  cannot  charge  banker's  commission  paid  to  the 
bank  against  the  estate  (/*),  nor  being  an  auctioneer  can  he 
charge  commission  on  sale  of  assets  (g).     This  principle 
applies  not  only  in  the  case  of  one  trustee,  but  to  the  case 
where  he  is  a  partner  with  others,  and  the  charge  is  made  by 
the  partnership  (/i). 

In  respect  of  this  general  principle^  a  solicitor,  executor  or 
administrator,  is  in  the  same  position  as  a  broker,  commission 
agent,  or  the  like.  He  is  allowed  his  costs  out  of  pocket,  that 
is  to  say,  the  expenditure,  but  not  anything  for  his  time  or 
trouble  (i). 

In  the  absence  of  any  provision  to  the  contrary  in  the  Will 


(«)  WiUiams  (10th  ed.)  1574. 
(If)  J  hid,,  1497. 

(c)  Fe  White,  [1898]  1  Ch.  297 ; 
2  Ch.  217. 

(d)  Broaghton  v.  Broughton,  (1856) 
5  De  G.  M.  &  G.  160.  per  Ld. 
Cranworth. 

(0  Be  Barber,  (1886)  34  C.  D.  77, 


81,  per  Chitty,  J. 

(/)  Heighington  c.  Grant,  (1840) 
5  My.  k  Cr.  258,  262. 

iff)  Kirkman  r.  Booth,  (1848)  11 
BeaT.  273;  Matthison  r.  Clarke, 
(1855)  3  Drew,  3. 

(/t)  Biatthison  r.  Clarke,  ubi  9up. 

(i)  Re  Barber,  1^  sup,,  at  p.  81. 
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the  following  rules  apply  to  a  solicitor-executor,  and  also  to  a 
solicitor-administrator. 

The  general  rule  is  he  cannot  make  any  profit  as  a  solicitor 
on  business  which  is  done  by  himself  or  by  the  firm  of  which 
he  is  a  member  in  matters  relating  to  the  estate.  If  there  is 
business  which  a  layman  cannot  properly  perform  he  may 
employ  a  solicitor  to  do  that  legal  business ;  but  if  he  chooses 
to  do  the  work  himself  he  cannot  make  a  charge  against  the 
estate.  This  is  the  rule  as  regards  work  done  out  of  Court  by 
a  trustee,  whether  acting  for  himself  or  for  the  other  trustee 
as  well  {j). 

The  same  rule  applies  where  the  solicitor  does  business  in 
Court  for  himself  as  solicitor,  where  he  is  plaintiff  in  an  action 
and  also  where  he  is  the  defendant  (k),  but  subject  to  the  one  Onlyexcep. 
exception  established  by  Cradock  v.  Piper  (Z),  that  where  there  JJJ|^ '^fi^®™ 
is  work  done  in  a  suit  not  on  behalf  of  the  trustee,  who  is  a 
solicitor,  alone,  but  on  behalf  of  himself  and  a  co-trustee,  the 
rule  will  not  prevent  the  solicitor  or  his  firm  from  receiving 
the  usual  costs,  if  the  costs  of  appearing  for  and  acting  for  the 
two  have  not  increased  the  expense.  This  exception  is  limited 
to  the  costs  incurred  in  respect  of  business  done  in  an  action 
or  a  suit ;  but  it  is  immaterial  whether  the  costs  are  incurred 
in  a  hostile  action,  or  in  friendly  proceedings  in  chambers, 
such  as  an  application  for  maintenance  of  an  infant  (m). 

An  executor  or  administrator  who  acts  as  solicitor  in  a  Solicitor 
cause  in  which  he  is  a  party  in  his  representative  character,  to^fl^^nt. 
though  he  is  only  allowed  personally,  as  against  the  estate, 
such  costs  as  he  actually  pays,  yet  when  he  employs  a  town 
agent  he  is  entitled  to  be  allowed,  as  against  the  estate,  that 
proportion  of  the  whole  costs  which  his  town  agent  in  the 
cause  is  entitled  to  receive  (n). 

The  solicitor-trustee  who  acts  as  solicitor  for  cestuis  que  Effect  of 
ti-ust  in  an  action  is  not  deprived  of  his  proper  bill  of  costs  by  Te^^e 

trust  in 
action. 
(J)  Be  Corsellis,   (1887)  34  C.   D.  (w)  i2«  Coreellis,  «W  «</?. 

675,  681,  per  Cotton,  L.J.  {n)  Burge  v.  Bmtton,  (1843)  2  Hare, 

Qt)  Re  Barber,  vU  tup,,  at  p.  81.  373. 

(0  (1849)  1  Mac.  &  G.  664. 

K.  0   O 
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reason  of  bis  also  being  a  tmstee,  because  that  is  not  part  of 
the  business  of  the  trust  property  so-called  (o).  But  it  is 
wrong  for  a  trustee  who  is  a  solicitor  to  act  in  proceedings  for 
a  person  who  occupies  an  adverse  position,  for  instance  a 
receiver  appointed  in  the  administration  proceedings,  not  on 
the  ground  tliat  he  is  making  a  profit  by  his  trusteeship,  bat 
because  he  is  putting  himself  into  a  position  adverse  to  the 
estate  of  which  he  is  a  trustee,  a  position  inconsistent  with 
the  due  discharge  of  his  duty  to  the  estate,  which  is  to  get 
everything  he  can  from  the  receiver,  and  to  obtain  the  dis- 
allowance of  any  payments  by  the  receiver  to  which  he  is  not 
legally  entitled,  and  in  such  a  case  he  and  his  firm  on  taxation 
ought  to  be  disallowed  any  profit  costs  in  so  acting  {p). 
Profit  made  Where  a  trustee  makes  profits  in  contravention  of  the  above 

hto^rain'^'  rules  he  must  account  for  such  profits  to  the  estate.     For 
contrayention  instance  a  solicitor-trustec,  and  the  firm  of  which  he  is  a 

of  rules  to  be  /»  .  .1 

acconnted  for  member,  makmg  profit  costs  m  preparing  leases  and  agree- 
o    e  es    e.    j^^^i-g  j^^  leases  of  portions  of  the  trust  estate,  must  account 
to  the  estate  for  such  costs,  although  paid  by  the  lessees  (q). 

So  where  a  solicitor-trustee  not  being  solicitor  on  the  record 

for  any  party,  received  a  commission  from  a  London  firm  on 

business  introduced  by  him  connected  with  the  trust,  it  was 

held  that  he  was  accountable  to  the  trust  estate  for  such  profit, 

as  having  been  made  either  directly  or  indirectly  through  his 

office  of  trustee  (r). 

Solicitor  But  where  the  partner  of  a  solicitor-trustee  was  appointed 

Steward  of       steward  of  a  manor  which  formed  part  of  the  trust  estate,  and 

^bie\o^        ^^^  ^^^  manorial  business  were  paid  to  the  steward  by  the 

account.  tenants  and  brought  into  the  partnership  account,  it  was  held 

that  such  fees,  not  being  received  by  the  steward  in    his 

character  as  solicitor,  were  not  liable  to  be  accounted  for  to 

the  trust  estate  (s). 

What  are  A  direction  in  a  Will  that  a  soUcitor-executor  should  make 

feflsional  **  the  usual  professional  charges "  does  not  entitle  him  to 

charges  " 

rity  to*cha^ge       ^^^  ^  Barber,  vH  tup.  at  p.  81.  (r)  Vipont  v,  Butler,  (1893)  W.  N. 

in  Will.  C/')  ^^  Corsellis,  nU  sup,  64. 

(q)  Ihid.  («)  E^  Corsellis,  ubi  tup. 
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charge  items  which  are  not  of  a  strictly  professional  character, 
and  could  have  been  transacted  by  a  lay  executor  without  the 
assistance  of  a  solicitor  (0,  although  as  against  a  client  who 
was  not  a  trustee  he  might  have  charged  for  such  work  (u). 
The  Will,  however,  may  authorise  charges  for  business  not 
strictly  professional  which  might  have  been  performed  in 
person  by  a  trustee  not  being  a  solicitor,  and  in  thafc  case  such 
items  will  be  allowed  (x). 

The  Judicial  Trustee  Act,  1896  (59  &  60  Vict.  c.  85),  s.  1  (5),  Effect  of  the 

Judicial 

provides  that  *^  There  may  be  paid  to  a  judicial  trustee  out  of  Trustee  Act, 
the  trust  property  such  remuneration  not  exceeding  the  pre- 
scribed limits,  as  the  Court  may  assign  in  each  case,  subject 
to  any  rules  under  this  Act  respecting  the  application  of  such 
remuneration  where  the  judicial  trustee  is  an  official  of  the 
Court,  and  the  remuneration  so  assigned  to  any  judicial  trustee 
shall,  save  as  the  Court  may  for  special  reasons  otherwise 
order,  cover  all  his  work  and  personal  outlay. 

This  Act  applies  to  the  case  of  an  executor  or  administrator 
who  is  a  judicial  trustee  (j/). 

Apart,  however,  from  this  Act  the  Court  has  in  some  cases  Apart  from 

this  .A.ct 

allowed  a  personal  representative  to  be  remunerated,  e.g.,  court  has 
where  the  trustee  had  during  the  life  of  the  testator   the  ^™^^^ 
principal  and  confidential  management  of  his  estate,  and  it  remuneration, 
was  for  the  benefit  of  the  estate  he  should  continue  a  trustee  {z). 
So  when  the  firm  of  which  the  executor  was  a  partner  had 
been  consignees,  employed  by  the  testator,  of  his  West  India 
estates,  and  they  were  continued  as  consignees  and  allowed 
to  charge  (a).    But  as  a  general  rule  commissions  or  remit- 
tances from  the  East  and  West  Indies  were  allowed  to  be 
retained  only  bo  long  as  the  trustee  was  actually  there  dis- 
charging his  duty,  and  not  after  his  return  to  this  country  (/>). 

When  an  executor  or  administrator  is  justified  in  employing  Proper  pay-  * 

ments  to 

(0  li^  Chappie,  (1884)   27   0.   D.  [1898]  2  Ch.  352.  J^ente  wll 

684.  (z)  Marshall  r.  Holloway,  (1818)  2    '^  »Uowed. 

(u)  Be    Chalinder    k    Herrington,  Swan.  432,  453. 
[1907]  1  Cli.5a.  (tf)  Moi-ison  r.    Morison,  (1838)  4 

(x)  Be  Fish,  [1893]  2  Ch.  413.  My.  &  Cr.  215. 

(y)  See  8.  4  (10)  and  Be  Batclifi,  (b)  Williams  (10th  ed.)  1504. 

O  O   2 
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Instances  of 
proper 
employment 
of  agents. 


an  agent  be  will  be  allowed  all  proper  payments  made  to  the 
agent  for  his  trouble,  and  it  follows  that  where  he  is  not 
jostified  in  employing  an  agent  he  will  not  be  allowed  any 
payment  to  the  agent  which  he  ought  to  have  done  himself  (r). 
For  instance  he  is  entitled  to  employ  and  pay  an  agent  for 
collecting  weekly  rents,  notwithstanding  by  the  Will  he   is 
given  a  recompense  for  his  trouble  in  the  execution  of  bis 
office  {(l),  or  to  get  in  debts  (€),  or  a  stockbroker  to  identify  a 
legatee  at  the  bank  on  a  transfer  of  stock  (/).     So  also  it  is 
not  absolutely  necessary  for  an  executor  or  administrator  to 
go  to  the  bank  to  transfer  stock,  but  he  would  not  be  entitled 
to  charge  for  power  of  attorney  if  he  could,  without  incon- 
venience and  expense,  personally  attend  (g).    So  also  if  the 
nature  of  the  accounts  justify  it  he  may  employ  and  pay  an 
accountant  (/i). 

So  also  he  may  employ  a  solicitor,  but  he  may  not  employ 
a  solicitor  and  charge  the  estate  for  doing  those  ordinary 
things  which  he  ought  to  do  himself,  as,  for  instance,  writing 
an  ordinary  letter  (t ) ;  and  the  amount  paid  by  him  on  the 
solicitor's  bill,  without  being  first  taxed,  may  be  questioned 
by  the  beneficiary  and  moderated  by  the  Master  as  against 
the  personal  representative  by  a  deduction  from  charges  (A-)- 
Moreover  the  beneficiary  as  a  party  interested  may,  under 
B.  89  of  the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  78),  either 
before  payment  or  within  twelve  calendar  months  after  pay- 
ment, apply  for  an  order  to  have  the  bill  taxed  as  against  the 
solicitor.  Further,  the  amount  of  costs  allowed  by  a  Taxing 
Master  as  between  the  client  and  his  solicitor  is  not  conclusive 
of  the  amount  which  the  Court  will  allow  out  of  the  estate, 
since  costs  which  an  executor  or  administrator  may  be  bound 


(v)  Weiss  r.  Dill,  (1834)  3  My.  &  K. 
26. 

(d)  Wilkinson  r.  Wilkinson,  (1825) 
2  8.  &  S.  237. 

(e)  Hopkinson  r.  Roe,  (1838)  1 
Beav.  180. 

(/)  Jones  V.  PoweU,  (1843)  6  Beav. 
488;  Davenport  r.  PoweU,  (1844)  14 
Sim.  275. 


07)  Harbin  r.  Darby,  (1860)  28 
Beav.  325. 

(/<)  Henderson  r.  Mclver,  (1818)  .S 
Madd.  275. 

(0  Harbin  r.  Darby,  vbi  *up. 

(A)  Johnson  r,  Telford,  (1827)  3 
Buss.  477;  AUen  v,  Jarris,  (18«9) 
L.  R.  4  Ch.  616,  and  see  Re  Park, 
(1889)  41  C.  D.  326. 
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to  pay  to  bis  own  solicitor  may  be  very  improper  costs  as 
against  the  trust  estate  (Q. 

If  an  executor  or  administrator  out  of  his  own  money  Whenezecu- 

pays  debts  of  the  deceased  which  carry  interest,  or  satisfies  trator  may 

creditors  who  are  pressing  and  threaten  proceedings,  he  is  ^^/^^o^ 

entitled  not  only  to  priority  for  sums  so  paid  but  also  to  be  payments 

•^  .  .  .     made  out  of 

allowed  interest  thereon  (m).    But  where  interest  is  allowed  it  his  own 
should  be  calculated  from  the  time  of  a  balance  being  struck  ^^^^^' 
on   the  general  report  or  certificate,  for  until  that  time,  it 
cannot  be  ascertained  that  he  has  not  money  in  his  hands  (n). 

Interest  will  not  be  allowed  on  a  sum  paid  by  the  executors 
or  administrators  out  of  their  own  moneys  for  costs  which  they 
have  been  compelled  to  pay  (o). 

It  is  the  threefold  duty  of  a  trustee  to  keep  accounts,  to  Duty  to  keep, 
deliver  accounts,  and  to  vouch  accounts  after  delivery.     The  youch 
duty  of  a  trustee  to  keep  accounts  is  an  essential  duty ;  he  *<'*^^^**- 
must  keep  such  accounts  so  as  to  be  able  to  deliver  a  proper 
account  within  a  reasonable  time  showing  what  he  has  received 
and  paid.    As  to  the  duty  of  delivering  accounts,  different 
considerations  apply.     In  the  case  of  very  long  accounts  the 
trustee  may  incur  considerable  expense,  and  he  could  not  be 
called  upon  to  deliver  accounts  until  his  expenses  have  been 
guaranteed.     The  duty  of  vouching  accounts  does  not  arise 
till  after  the  accounts  have  been  delivered  {p). 

Since  1883  there  is  no  longer  any  general  right  to  have  an  Cost  of  taking 
account  taken,  and  it  is  by  no  means  a  matter  of  course  that  thrcourt,^ 
the  costs  of  taking  the  account  are  paid  out  of  the  estate.  In 
cases  where  proceedings  for  administration  are  rendered 
necessary  by  the  gross  and  indefensible  neglect  of  trustees  to 
deliver  accounts,  the  defaulting  trustees  may  be  ordered  to  pay 
all  the  costs,  including  the  costs  of  taking  and  vouching  the 

(0  Brown   V.   Bunlett,   (1888)    40  416. 
C.  D.  244;  and  cf.  Re  Longbotham  (o)  Gordon  r,  Tmi\f  ubi  mjK  ;  Lewis 

&    Sons.    [1904]     2     Ch.     152,    and  v.  Lewis.  (1850)  13  Beav.  82. 
lis  Cohen,  [1905]  2  Ch.  137.  (/;)  Es    Watson,    [1904]    49    Sol. 

(m)  Small  r.  Wing,  (1732)  5  Bro.  J.   54,    per    Kekewich.  J. ;    and    see 

P.  C.  66,  72.  Il4  Bosworth,  (1889)  58  L.  J.  Ch.  432. 

(/<)  Gordon  r.  Trail,  (1820)  8  Price, 
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accounts ;   and  sach  an  order  may  be  made  in  proceedings 
commenced  by  originating  summons  (q). 

Order  55,  r.  10a,  provides  that  upon  an  application   for 
administration  or    execution    of    trusts    by    a    creditor     or 
beneficiary  under  a  Will,  intestacy,  or  deed  of  trust,  where 
no  accounts  or  insufficient  accounts  have  been  rendered,   the 
Court  or  a  judge  may,  in  addition  to  the  powers  ahready 
existing,  order  that  the  application  shall  stand  over  for  a 
certain    time,  and    that    the    executors,   administrators,    or 
trustees  in  the  meantime  shall  render  to  the  applicant    a 
proper  statement  of  their  accounts,  with  an  intimation  that 
if  this  is  not  done  they  may  be  made  to  pay  the  costs  of 
the   proceedings.      The  plaintiff,  however,  has   an  absolute 
right  to  examine  the  accounts,  to  contest  any  items  of  them, 
and   to  surcharge  any  item  which  may  be  omitted  in  the 
accounts,  but  under  this  rule  the  Court  may  treat  the  accounts 
which  have  been  brought  in  as  being  a  statement  of  account, 
and  give  the  parties  liberty  to  contest  it  at  their  own  risk  as 

to  costs  (7'). 

The  Public  Trustee  Act,  1906,  s.  18,  makes  provision  for  the 

investigation  and  audit  of  trust  accounts  by  the  Public  Trustee, 

or  some  person  appointed  by  him,  at  the  instance  of  any  trustee 

or  beneficiary,  without  any  application  to  the  Court  («). 

Money  which         An  executor  or  administrator  may  be  charged,  not  only  for 

wilful  default  his  actual  receipts,  but  also  for  money  which  but  for  his  wilful 

it^f^.^^''  default  he  might  have  received. 

After  com-  Where  a  plaintiff  has  obtained  a  common  administration 

Sationjudg-*  judgment  against  an  executor  or  administrator,  he  cannot 
Smiiot  nia^n^  maintain  a  subsequent  action  against  the  same  defendant  in 
tain  subse-       which  he  charges  him  with  wilful  default  in  the  administration 

quent  action 

charging  of  the  Same  estate,  unless  he  has  obtained  the  leave  of  the 
^thont  i^Te  Co^rt  to  bring  such  action  (t). 

of  the  Court.  Where  allegations  of  wilful  default  are  made  the  Court 

ought  as  a  general  rule  to  dispose  of  them  at  the  hearing, 

iq')  Be  Skinner.  [1904]  1  Ch.  289.  (s)  8ee  Appendix, 

(r)  i2fl   Fish.   [1893]    2    Ch.    413,  (0  Laming  r.  Gee,  (1878)  10  C.  D. 

427.  715. 
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although  it  has  a  discretion  to  allow  the  inquiry  to  stand  over 
in  such  manner  as  may  appear  reasonable  (u). 

If  wilful  default  is  charged  in  the  pleadings,  but  the  judg-  As  to  when 
ment  at  the  trial  gives  no  relief  on  that  footing  (the  claim  to  accounts  and 
such  relief  not  being,  however,  dismissed),  the  Court  can  at  ^^^^^^on 
any  subsequent  stage  of  the  proceedings,  if  evidence  of  wilful  ^^m/^**?^/ 
default  is  adduced,  direct  further  accounts  and  inquiries  on 
that  footing  (r).     And  it   would    seem    that,   although    the 
pleadings  do  not  contain  a  charge  of  that  kind,  yet  if  some  . 
facts  in  taking  the  accounts  emerge  for  the  first  time  which 
show  that  the  executor  or  administrator  has  committed  wilful 
default,  the  Court  will,  without  putting  the  parties  to  the 
expense  of  a  supplemental  action,  give  leave  for  an  inquiry 
upon  that  footing  to  be  made,  which  is  in  the  nature  of  supple- 
mental relief — that  is,  granted  upon  the  ground  which  induced 
the  Court  generally  to  give  leave  to  file  a  supplemental  bill — 
because  of  new  facts  having  been  discovered  since  the  decree 
was  made  (x). 

Where  the  account  directed  by  the  order  is  what  is  known  On  taking 
as  a  "common  account,'*  the  trustee  is  bound  not  only  to  account, 
bring  in  an  account  of  his  receipts,  but  to  discharge  himself  ™^Yiv 
as  regards  those  receipts,  and  show  what  he  has  done  with  the  [^^j?*^  "*J 
money  received.     Consequently  if  an  investment  is  made  in 
improper  securities,  not  authorised  by  the  terms  of  the  Will  or 
the  general  law,  the  trustee  is  not  allowed  to  discharge  him- 
self on  account  of  that  investment,  and  he  is  charged  in  respect 
of  it  on  the  common  account.    To  this  extent  a  breach  of 
trust  can  be  dealt  with  on  originating  summons,  notwithstand- 
ing the  rule  that  in  any  contested  case  an  originating  summons 
is  not  the  proper  mode  of  deciding  the  question  (y). 

The  liability  of  trustees,    including   in  that   expression  The  liability 
executors  and  administrators,  for  breaches  of  trust  is  joint  oradminis- 
and  several,  and  until  the  persons  enforcing  such  liability  have  j™^"nd 

(»)  Smith  r.  Annitage,  (1883)  24  Robinson,  (1886)  29  C.  D.  170,  175.        seTeral. 

C.  D.  727.  (y)  Ba  Stuart.  (1896)  74  L.  T.  546  ; 

(r)  i2«fSymons,(1882)2lO.D.757;  He    Newland,    (1904)    W.    N.    181; 

but  see  i2ij  Wrightson,  [1908]  1  Ch.789.  Williams  (10th  ed.)  1511. 

(w)  Per   Kay,  J.,  in    Edmonds  r. 
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been  paid  in  full  they  are  entitled  to  claim  the  whole  debt  from 

any  one  trustee,  notwithstanding  that  another  trustee   has 

made  a  payment  in  respect  of  his  several  liability,  and  whether 

in  or  towards  satisfaction  of  that  liability.     Therefore  where 

the  executors  of  the  deceased   trustee    and    two  surviving 

trustees  were  jointly  and  severally  liable  to  make  good  a  brefiwsh 

Compromise     of  trust,  and  the  Court  sanctioned  a  compromise  with  one  of 

against  one      the  Surviving  trustees,  from  whom  a  sum  was  in  consequence 

Jscharge  the  J^^^^i^ed  in  full  settlement  and  discharge  of  his  liability  to  the 

other.  plaintiffs  in  the  action,  it  was  held  that  the  plaintiffs  were 

entitled  to  prove  against  the  insolvent  estate  of  the  deceased 
trustee  for  the  full  amount  of  the  sum  certified  to  be  due  from 
the  trustees,  and  to  receive  dividends  on  such  proof  until  by 
means  thereof  and  payment  by  the  other  trustees  that  amount 
had  been  wholly  satisfied  {z). 
Order  for  In  administration  proceedings  when  a  sum  of  money  or 

Court.  a  balance  is  found  due  from  an  accounting  party  he  may  be 

ordered  to  pay  it  into  Court  (a). 

Order  55,  r.  3  (d),  enables  the  Court  on  originating  summons 
to  order  payment  into  Court  of  any  money  in  the  hands  of 
executors  or  administrators  or  trustees.  But  this  rule  applies 
only  to  money  actually  in  the  hands  of  the  executor  or 
administrator  or  trustee.  It  is  not  sufficient  that  it  may  have 
been  in  his  hands,  and  that  he  is  responsible  for  it.  It  follows 
that  it  does  not  apply  to  money  which  may  or  may  not  be 
found  due  from  him  on  the  result  of  an  investigation  (6). 

The  present  practice  is  not  to  order  payment  of  money  into 
Court  by  a  defendant  upon  interlocutory  motion  on  the  ground 
of  admissions  made  by  him,  unless  it  is  made  out  to  the  satis- 
faction of  the  Court  that  the  defendant  has  the  sum  claimed 
in  his  hands,  and  that  he  has  no  real  defence  to  the  plaintiff's 
demand  (c). 

If  the  defendant  had  sold  stock,  and  before  any  question 

(r)  Edwards  i*.  Hood-Barrs,  [1905]  408. 

1  Oh.  20.  (c)  NevlUe  r.  Matthewman,  [1894] 

(a)  See  Dan.  Ch.  P.  (7th  ed.)  p.  863.  3  Ch,  345. 
(//)  Nutter  r.  Holland,  [1894 J  3  Ch. 
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arose  disposed  of  the  purchase  money,  in  answer  to  an  inter- 
locutory motion  for  payment  into  Court  of  the  purchase 
money,  he  must  depose  to  the  fact  that  the  purchase  money  is 
no  longer  under  his  control  (d).  But  it  would  seem  that  he 
cannot  escape  liability  to  pay  into  Court  by  merely  stating 
that  he  has  paid  the  money  away  to  someone  to  whom  he  had 
no  right  to  pay  it  and  who  had  no  title  to  receive  it  (e). 

Where  a  trustee  or  person  acting  in  a  fiduciary  capacity  Attachment 
is  ordered  to  pay  into  Court,  by  a  Court  of  Equity,  any  sum 
in  his  possession  or  under  his  control,  and  he  makes  default, 
leave  to  issue  a  writ  of  attachment  against  him  for  his  contempt 
may  be  granted  (/) ;  but  it  must  be  proved  on  the  application 
that  the  money  ordered  to  be  paid  into  Court  is  or  has  been  in 
the  actual  possession  or  control  of  the  person  sought  to  be 
committed ;  mere  constructive  receipt  by  an  agent  or  solicitor  on 
his  behalf,  who  may  never  have  accounted,  is  not  enough  (g). 

Where  the  plaintiff  in  an  action  against  an  executor  or 
administrator  or  trustee  for  recovery  of  a  sum  of  money  due 
from  him  on  a  misapplication  of  trust  funds  takes  an  ordinary 
judgment  against  him  for  recovery  of  the  sum  in  question,  the 
judgment  cannot  be  supplemented  by  an  order  for  payment 
within  a  limited  time,  so  as  to  found  a  right  to  issue  a  writ  of 
attachment  against  the  defendant  in  default  of  payment  within 
the  stipulated  time  (h). 

In  the  case  of  a  married  woman  being  executrix  or  adminis- 
tratrix or  trustee,  an  order  may  be  made  upon  her  for  payment 
of  money  into  Court,  and  if  the  order  is  for  the  better  securing 
the  fund,  and  not  to  make  good  a  devastavit  committed  by 
her,  the  order  may  be  enforced  by  writ  of  attachment ;  but  if 
the  object  of  the  order  is  to  compel  the  married  woman  to 
make  good  a  loss  occasioned  by  her  devastavit,  the  order 
should  be  made  in  the  form  prescribed  in  Scott  v.  Motley  (i), 

Qd)  Be  Benson,  [1899]  1  Ch.  39.    .  c.  54). 

{e)  Crompton    and    Bvans'    Union  (^)  Me  Fewster,  [1901]  1  Ch.  447 ; 

Bank  v.  Burton,  [1895]  2  Ch.  711.  Re  Wilkins,  (1901)  W.  N.  202. 

(/)  Ord.  42,  r.  4,  and  see  Debtors         (A)  Re  Oddy,  [1906]  1  Ch.  93. 
Act,  1869  (32  &  33  Vict.  c.  62),  s.  4  ;  (0  (1887)  20  Q.  B.  D.  120. 

Debtors    Act,    1878    (41   &  42  Vict, 
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under  vfhieh  she  woald  not  be  liable  to  attachment  for  non- 
compliance with  it  (k). 

There  is  no  absolute  rule  that  beneficiaries  entitled  to  a 
trust  fund  in  the  hands  of  trustees  have  the  right  to  have  it 
brought  into  Court.  If  proper  trustees  are  kept  up  and  the 
fund  is  not  in  jeopardy  the  leaning  of  the  Court  is  not  to 
interfere  (l) . 

iU)  Be  TumbuU,  [1900]  1  Ch.  180.    (0  Be  Braithwaite,  (1882)  21  C.  D.  121. 


CHAPTER  XLV. 

OF  THE   LIABILITY  OP    AN   EXECUTOR   OR  ADMINISTRATOR  FOR  HIS 

TORTIOUS  ACTS. 

Where  an  execator  or  administrator  accepts  that  office  he  Personal  re* 

accepts  the  duties  of  the  office,  and  he  becomes  a  trustee  in  fiabie  for  all 

the  sense  that  he  is  personally  liable  in  equity  for  all  breaches  ^^^^^^  °^ 

of  the  ordinary  trusts  which  in  Courts  of  Equity  are  con-  truste  arising 

from  hifl 

sidered  to  arise  from  his  office  (a).  office. 

An  executor  or  administrator  is  therefore  guilty  of  a  devas-  instanoes. 
tavit  not  merely  should  he  misappropriate  the  assets  to  his 
own  purposes,  but  also  if  he  misapplies  the  assets  as  by  paying 
excessive  sums  for  funeral  expenses  {h),  or  by  paying  debts  of 
inferior  degree  with  notice  of  debts  of  superior  degree  (c),  or 
by  making  payments  to  beneficiaries  before  discharging  the 
debts  (d)>  or  by  needlessly  and  without  authority  carrying  on 
the  business  of  the  deceased  (e),  or  by  applying  the  assets  in 
payment  of  a  claim  which  he  was  not  bound  to  satisfy  (/). 

So  also  such  acts  of  negligence  or  careless  administration, 
as  defeat  the  rights  of  creditors,  or  legatees,  or  parties  entitled 
in  distribution,  amount  to  a  devastavit  (g),  as  if  by  his  delay 
in  taking  proceedings  a  debtor  of  the  deceased  is  enabled  to 
plead  the  Statute  of  Limitations  {h),  or  the  debt  is  lost  owing 
to  bankruptcy  of  the  debtor  (i),  or  by  his  inability  to  pay  (k)^ 
when  but  for  such  neglect  it  might  have  been  recovered  (Z),  or 


(a)  Williams  (10th  cd.)  1434  ;  and 
see  Re  Marsden,  (1884)  26  G.  D.  783, 
789,  per  Kay,  J. 

(J)  Ante,  p.  807. 

(c)  Ante,  p.  318. 

(d)  Re  Marsden,  nH  sujk 
le)  Ante,  p.  382. 

(/)  Williams  (10th  ed.)  1438 ;  and 
see  Midglej  v.  Midglej,  [1893]  3  Ch. 
282,  and  ante,  pp.  224,  328. 


(^)  Williams  (10th  ed.)  1441. 

(A)  Hayward  r.  Kinsey,  (1702)  12 
Mod.  673. 

(i)  PoweU  t?.  Evans,  (1801)  5  Ves. 
839;  Att..Gen.  v,  Higham,  (1843)  2 
Y.  &  CoU.  C.  G.  634. 

(K)  Stiles  V.  Guy,  (1848)  16  Sim. 
230  ;  Re  Brogden,  (1886)  38  G.  D.  546. 

(0  East  V,  East,  (1846)  5  Hare, 
348,  349 ;  Stiles  v.  Guy,  ubi  mp. 
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if  he  neglects  to  realise  the  assets  at  a  proper  time  whereby 
loss  is  occasioned  (m),  or  by  allowing  beneficiaries  to  enjoy  in 
specie  wasting  property  instead  of  realising  it(ii),  or  if  he 
allow  debts  bearing  interest  to  run  on  when  he  had  assets  in 
hand  sufficient  to  discharge  them  (o),  or  if  having  got  posses- 
sion of  goods  he  subsequently  by  want  of  reasonable  care 
allows  them  to  be  lost  or  destroyed  (p),  or  if  he  neglects  to 
invest  considerable  balances  in  his  hands  not  wanted  for  the 
exigency  of  the  deceased's  affairs  ((7),  or  if  he  unnecessarily 
allows  money  to  be  in  the  hands  of  agents  (r). 
When  deyas-  Speaking  generally,  a  devastavit  by  one  of  two  executors 

^wutor^"^^     or  administrators  will  not  charge  his  companion,  provided  he 
shall  not         has  not  intentionally  or  otherwise  contributed  to  it  («).    Hence, 

charge  others.  *'  ^ 

an  executor  will  not,  under  ordinary  circumstances,  be  respon- 
sible for  the  assets  come  to  the  hands  of  his  co-executor; 
also,  the  circumstance  that  one  of  two  executors  had  notice  of 
the  existence  of  a  debt  of  superior  degree,  which  he  concealed 
from  his  co-executor,  will  not  affect  the  latter  so  as  to  make 
him  guilty  of  a  devastavit  by  paying  an  inferior  debt ;  though 
perhaps,  if  notice  to  one  executor  be  proved,  and  nothing  more 
appears,  it  may  be  presumed  that  he  communicated  it  to  his 
co-executor  {t). 
When  devas-  But  if  one  executor  unnecessarily  does  an  act  which  enables 

exwjutor^m  ^is  co-executor  to  obtain  sole  possession  of  money  belonging 
charge  others.  ^^  ^^e  testator's  estate,  which,  but  for  that  act,  he  could  not 
have  obtained  possession  of,  and  this  money  is  afterwards 
misapplied,  the  executor  who  thus  enables  his  co-executor  to 
obtain  possession  of  the  money  is  liable  to  make  good  the 
loss  (w). 

(w)  Taylor  r.  Tabrum,  (1833)  6  Sim.  Madd.  290. 

281.  (r)  Johnson   r.  Newton,  (1853)  11 

(»)  Wightwick  r.   Lord,  (1857)    6  Hare,  160,    168;    Speight  r.  Gaunt, 

H.  L.  C.  217.  (1883)  22  C.  D.  727  ;  9  App.  Cas.  I. 

(0)  Bate  r.  Robins,  (1862)  32  Bear.  (<)  Styles  r.  Gny,  (1848)  1  Mac.  & 

73.  G.  422,  435. 

(;/)  Job  T.  Job,  (1877)  6  C.  D.  562  ;  (/)  See  Williams  (10th  ed.)  1467. 

and  sceJobsonr.  Palmer,  [1893]  ICh.  (tt)  Candler    ».    Tillett,    (I85f.)   22 

71.  Beav.  257, 263 ;  Be  Gasqaoine,  [1894] 

iq)  Jebbs  tr.  Carpenter,    (1816)    1  1  Ch.  470. 
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Such  an  act  is  not  unnecessary  if  it  is  done  in  the  regular 
course  of  business  (x). 

If  an  executor  is  merely  passive,  by  not  obstructing  his 
co-executor  from  getting  the  assets  into  his  possession,  he  is 
not  responsible  iy). 

It  is,  however,  the  duty  of  all  executors  to  watch  over,  and, 
if  necessary,  to  correct,  the  conduct  of  each  other,  and  an 
executor  who  stands  by  and  sees  a  breach  of  trust  committed  by 
his  co-executor  becomes  responsible  for  that  breach  of  trust  {z). 

The  standard  of  a  trustee's  duty  is  thus  stated  by  Lord  stundardof 
Blackburn  in  Speight  v.  Gaunt  (a) : —  iuSp^gfUy. 

''As  a  general  rule  a  trustee  sufl&ciently  discharges  his  d^^^i**"^,* 
duty  if  he  takes  in  managing  trust  affairs  all  those  precautions 
which  an  ordinary  prudent  man  of  business  would  take  in 
managing  similar  affairs  of  his  own,  but  he  must  not  choose 
investments  other  than  those  which  the  terms  of  his  trust 
permit,  though  they  may  be  such  as  an  ordinary  prudent  man 
of  business  would  select  for  his  own  money,  and  allowing 
money  to  remain  on  deposit  with  an  agent  till  an  investment 
is  found  is  unjustifiable." 

And  in  Re  Wliiteley  (b)  Lindley,  L. J.,  explained  the  law  aa 
follows : — *'  The  duty  of  a  trustee  is  not  to  take  such  care  only 
as  a  prudent  man  would  take  if  he  had  only  himself  to  con- 
sider; the  duty- rather  is  to  take  such  care  as  an  ordinary 
prudent  man  would  take  if  he  were  minded  to  make  an  invest- 
ment for  the  benefit  of  other  people  for  whom  he  felt  morally 
bound  to  provide.  That  is  the  kind  of  business  the  ordinary 
prudent  man  is  supposed  to  be  engaged  in,  and  unless  this  ia 
borne  in  mind  the  standard  of  a  trustee's  duty  will  be  fixed  toa 
low,  lower  than  it  has  ever  yet  been  fixed,  and  lower  certainly 
than  the  House  of  Lords  or  this  Court  endeavoured  to  fix  it  in 
Speight  v.  Gaunt" 

(a?)  Clough  r.  Bond,  (1837)  3  My.  &  422,  433  ;  WiUiams  r.  Nixon,  (1840> 

Cr.  490,  497  ;  H^  Gasquoine,  %tbi  snp,  2  Beav.  472,  475  ;  Horton  r.  Brockle- 

(y)  Laogford  r.  Gascoyne,  (1805)  11  hurst,  (1858)  29  Beav.  504. 

Ves.  833,  335  ;   Terrell  r.  Matthews,  (a)  9  App.  Cas.  1, 19. 

(1841)  1  M.  &  G.  433,  n.  (a).  (h)  (1886)  33  C.  D.  347,  355. 

(z)  Styles  r.  Guy,  (1848)  1  Mac.4:G. 
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Kot  liable  for 
mere  errors  of 
judgment. 


Du^asto  Trustees  are  not  justified  in  investing  trust  funds  in  any 

vestment.  property  where  active  and  exceptional  vigilance  and  diligence 
is  requisite  on  their  part  to  anticipate  and  prevent  a  loss  to 
their  cestuis  que  tiiist  (c). 

But  trustees  acting  honestly  with  ordinary  prudence  and 
within  the  limits  of  their  trust  are  not  liable  for  mere  errors 
of  judgment.  For  instance,  an  honest  trustee  is  not  liable  to 
make  good  loss  sustained  by  retaining  an  authorised  security 
in  a  falling  market,  if  he  did  so  honestly  and  prudently,  in  the 
belief  that  it  was  the  best  course  to  take  in  the  interest  of  all 
parties  {d). 

So  also  where  a  testator  left  money  invested  in  speculative 
securities,  and  after  the  twelve  months  from  the  death  the 
executors  in  the  honest  exercise  of  their  discretion  thought  it 
more  prudent  to  wait  for  a  rise,  it  was  held  that  they  ought 
not  to  be  made  personally  responsible  for  the  loss  arising  from 
not  having  sold  within  the  twelve  months  (e). 

Moreover,  the  liability  of  a  trustee  is  not  increased  by  the 
fact  of  his  being  remunerated  for  his  services  (/). 
VT  X ,.  t^i   .  A  trustee,  although   remunerated  for  his  services,  is  not 

Not  liable  for     .  ^ 

fcionioas  acts  liable  for  loss  occasioned  to  the  trust  estate  by  the  felonious 

acts  of  his  servant,  provided  such  servant  is  properly  entrusted 

with  the  custody  of  the  trust  property,  and  is  selected  and 

employed  without  negligence  (g). 

So  a  trustee  who  employs  a  proper  agent  to  do  an  act 

within  the  due  discharge  of  his  duty  is  entitled  to  be  indemni- 
of"^nte.^^'  fied  out  of  the  trust  estate  against  any  legal  liability  which  the 

trustee  may  incur  to  a  third  party  by  reason  of  the  mistake  or 

negligent  act  of  such  agent  Qi). 

Although  trustees  may  and  must  seek  advice  on  matters 

they  do  not  themselves  understand,  yet  in  acting  on  advice 


Liability  not 
increased  by 
receipt  of  re- 
muneration. 


Entitled  to 
indemnity 
Against  Ha 
lity  for 
agents 


Must  use 
prudence  in 
iicting  on 
Adirice. 


(c)  Re  Whiteley,  ubi  rup.^  per 
Lopes,  L.J.,  at  p.  359.  As  to  what  are 
trust  iuTestments  authorised  by  statute 
see  the  Trustee  Act,  1893  (56  &  57  Vict, 
c.  53),  Part  I.,  ss.  1—9. 

GO  lie  Chapmhn,  [1896]  2  Ch.  763, 
77«,  per  Lindley,  L.J. 

{e)  Marsdett    r,     Kent,    (1877)    5 


C.  D.  598. 

(/)  JolKon  r.  Palmer,  [1893]  1  Ch. 
71  ;  Shepherd  r.  Harris,  [1905]  2  Ch. 
310,  318. 

07)  Jobson  fj.  Palmer,  nhi  sttp. 

(/O  Benett  r.  Wyndham,  (1862)  4 
De  G.  F.  &  J.  259. 
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given  to  them  they  must  act  with  the  prudence  already  referred 

to  (t). 

Although  a  trustee  cannot  delegate  his  trust,  yet  he  is  Employment 
entitled  to  employ  persons  to  do  that  which  an  ordinary  man      ^^ 
of  business  would  employ  an  agent  to  do.     The  law  is  stated 
as  follows  by  Lord  Selborne  in  Speight  v.  Gaunt  (k) : — 

"  In  the  early  case  of  Ex  parte  Bekhier  (I),  before  Lord 
Hardwicke,  it  was  determined  that  trusibees  are  not  bound 
personally  to  transact  such  business  connected  with  or  arising 
out  of  the  proper  duties  of  their  trust,  as,  according  to  the 
usual  mode  of  conducting  business  of  a  like  nature,  persons 
acting  with  reasonable  care  and  prudence  on  their  own 
account  would  ordinarily  conduct  through  mercantile  agents ; 
and  that  when,  according  to  the  usual  and  regular  course  of 
such  business,  moneys  receivable  or  payable  ought  to  pass 
through  the  hands  of  such  mercantile  agents,  that  course  may 
properly  be  followed  by  trustees,  though  the  moneys  are  trust 
moneys ;  and  that  if,  under  such  circumstances,  and  without 
any  other  misconduct  or  default  on  the  part  of  the  trustees,  a 
loss  takes  place  through  any  fraud  or  neglect  of  the  agents 
employed,  the  trustees  are  not  liable  to  make  good  such  loss. 
That  authority  has  ever  since  been  followed,  and,  in  conformity 
with  it,  the  stat.  22  &  28  Vict.  c.  35,  s.  81,  enacts  that  every 
instrument  creating  a  trust  shall  be  deemed  to  contain  a  clause 
exonerating  the  trustees  from  liability  for  any  banker,  broker, 
or  other  person  with  whom  any  trust  moneys  or  securities  may 
be  deposited." 

^*  Neither  tlie  statute,  however,  nor  the  doctrine  of  Ex  parte 
Bekhier  (m)  authorises  a  trustee  to  delegate,  at  his  own  mere 
will  and  pleasure,  the  execution  of  his  trust,  and  the  care  and 
custody  of  the  trust  moneys,  to  strangers,  in  any  sase  in 
which  (to  use  Lord  Hardwicke's  words)  there  is  no  "  moral 
necessity  from  the  usage  of  mankind  "  for  the  employment  of 

(i)  Ante,    p.  573;    Be   Whiteley,  [1894]  1  Oh.  231,  273; 

(1886)  38  0.  D.  347,  350,  356;  S.  0.  (A)  Ubi  $up.  at  p.  4. 

Learoyd  v.  Whiteley,  (1888)  12  App.  (0  (1764)  Amb.  218. 

Cas.  727,  731 ;  and  see  Re  Somerset,  (im)  Uhi  tup. 
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such  an  agency.  The  cases  of  Rowland  v.  Witherden  (n). 
Flayer  v.  Bostock  (o),  and  many  others,  show  that  trustees 
bound  to  invest  trust  moneys  in  authorised  securities,  are 
prima  facie  answerable  for  the  proper  care  and  custody  of  such 
trust  moneys,  until  they  are  actually  so  invested ;  and  will  not 
be  exonerated  from  liability  if,  in  the  meantime,  they  leave 
them  in  other  hands,  though  the  hands  of  professional  advisers 
or  agents,  to  whose  assistance,  for  many  purposes  connected 
with  the  trust,  they  may  properly  have  recourse." 

The  rule  laid  down  in  Speight  v.  Oaunt  applies  to  a  case 
where  a  co-trustee  is  employed  and  paid  as  broker  under  a 
clause  in  the  Will  creating  the  trust  (p). 

An  obvious  limitation  of  the  rule  stated  in  Speight  v.  Qatmt 
is  that  the  agent  must  not  be  employed  out  of  the  ordinary 
scope  of  his  business.  If  a  trustee  employs  an  agent  to  do 
that  which  is  not  the  ordinary  business  of  such  an  agent,  and 
he  performs  that  unusual  duty  improperly,  and  loss  is  thereby 
occasioned,  the  trustee  would  not  be  exonerated.  For 
instance,  it  is  not  part  of  the  ordinary  business  of  a  solicitor 
to  choose  a  valuer  for  trustees  intending  to  invest  trust  money 
on  mortgage.  The  trustees  must  exercise  their  own  judgment 
in  such  a  case  {q).  So  in  Speight  v.  Qaunt,  if  the  trustee  had 
exercised  no  discretion  as  to  the  choice  of  a  broker,  but  had 
left  that  to  his  solicitors  who  had  employed  a  man  known  to 
them  to  be  untrustworthy,  the  trustee  would  not  have  been 
exonerated  (r). 
Effect  of  Except  so  far  as  is  authorised  by  the  statutes  next  men- 

aUowing  tioned,  trustees  who  in  selling  trust  property,  or  changing  an 

money  on  the  '  o  r-     ^      ^ »  o     o 

sale  of  trust  investment,  allow  the  trust  fund  to  pass  into  the  hands  of 
pa^into  the  their  solicitors,  and  it  is  lost  in  consequence,  wUl  be  liable  («). 
wHcltore.  ^^^'  ^^  ^*  ^^^  Conveyancing  and  Law  of  Property  Act, 

1881  (44  &  45  Vict.  c.  41),  provides  that:— 

(1)  ^*  Where  a  solicitor  produces  a  deed,  having  in  the 

(«)  (1852)  3  Mac.  &  G.  568,  574.  268. 

(o)  (1866)  35  Beav.  603,  606.  .    (r)  Per  Kay,  J.,  in  Fry  r.  Tapson, 

(^)  Shepherd  v,  Harris,   [1905]  2  ubimp, 

Ch.  310.  (0  Ihid. 
(q)  Fry  r,  Tapson,  (1884)  28  C.  D. 
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body  thereof,  or  indorsed  thereon,  a  receipt  for  consideration 
money  or  other  consideration,  the  deed  being  executed,  or  the 
indorsed  receipt  being  signed  by  the  person  entitled  to  give  a 
receipt  for  that  consideration^  the  deed  shall  be  sufficient 
authority  to  the  person  liable  to  pay  or  give  the  same  for  his 
paying  or  giving  the  same  to  the  solicitor,  without  the  solicitor 
producing  any  separate  or  other  direction  or  authority  in  that 
behalf  from  the  person  who  executed  or  signed  the  deed  or 
receipt." 

And  s.  17  of  the  Trustee  Act,  1898  (56  &  57  Vict.  c.  58),  Trustee  Act, 

1  fiQ^   B    17 

which  by  s.  50  applies  to  an  executor  or  administrator,  provides         ' 
as  follows : — 

(1)  ''  A  trustee  may  appoint  a  solicitor  to  be  his  agent  to  Solicitor 

^      .  •■•     1  •  -111  appointed 

receive  and  give  a  discharge  for  any  money  or  valuable  con-  agent  on  pro- 
sideration  or  property  receivable  by  the  trustee  under  the  ^^^^eonLn- 
trust,  by  permitting  the  solicitor  to  have  the  custody  of,  and  ^K  receipt  to 

,  ,  i^C6i7e  cne 

to  produce  a  deed  contaming  any  such  receipt  as  is  referred  to  consideration. 
in  s.  56  of  the  Conveyancing  and  Law  of  Property  Act,  1881 ; 
and  a  trustee  shall  not  be  chargeable  with  breach  of  trust  by 
reason  only  of  his  having  made  or  concurred  in  making  any 
such  appointment ;  and  the  producing  of  any  such  deed  by  the 
solicitor  shall  have  the  same  validity  and  effect  under  the 
said  section  as  if  the  person  appointing  the  solicitor  had  not 
been  a  trustee." 

(2)  ''A  trustee  may  appoint  a  banker  or  solicitor  to  be  Banker  or 

1  .  ,   .  .  .  i  •     1  •  solicitor 

his  agent  to  receive  or  give  a  discharge  for  any  money  pay-  appointed 
able  to  the  trustee  under  or  by  virtue  of  a  policy  of  assur-  ?£!^ii^^„^„ 

J  r        J  receive  money 

ance,  by  permitting  the  banker  or  the  solicitor  to  have  the  payable  under 

,  a  policy  of 

custody  of,  and  to  produce,  the  policy  of  assurance,  with  a  assurance, 
receipt  signed   by  the  trustee,  and  a  trustee  shall  not  be 
chargeable  with  a    breach   of  trust  by   reason  only  of  his 
having  made  or  concurred  in  making  any  such  appointment." 

(8)  ''  Nothing  in  this  section  shall  exempt  a  trustee  from  Banker  or 
any  Uability  which  he  would  have  incurred  if  this  Act  had  not  J^  retaiii'a)n- 
passed,  in  case  he  permits  any  such  money,  valuable  considera-  ^^^^^f^,^. 
tion,  or  property  to  remain  in  the  hands  or  under  the  control  ably  neces- 

sarr. 

of  the  banker  or  solicitor  for  a  period  longer  than  is  reasonably 
B.  p  p 
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necessary  to  enable  the  banker  or  solicitor  (as  the  case  may 
be)  to  pay  or  transfer  the  same  to  the  trustee." 

(5)  '^  Nothing  in  this  section  shall  authorise  a  trustee  to 

do  anything  which  he  is  in  express  terms  forbidden  to  do,  or 

to  omit  anything  which  he  is  in  express  terms  directed  to  do, 

by  the  instrument  creating  the  trust." 

Effect  of  The  Trustee  Act,  1898,  s.  24  (re-enacting  22  &  28  Vict.  c.  85, 

1893,8. 24, '     s.  81),  provides  that  "A  trustee  [which  by  s.  50  includes  the 

^comSabte     Personal  representative  of  a  deceased  person]  shall,  without 

^^■•it^idl^it  V^^}^^^^^  ^0  the  provisions  of  the  instrument,  if  any,  creating 

only.  the  trust,  be  chargeable  only  for  money  and  securities  actually 

received  by  him  notwithstanding  his  signing  any  receipt  for 
the  sake  of  conformity,  and  shall  be  answerable  and  account- 
able only  for  his  own  acts,  receipts,  neglects  or  defaults,  and 
not  for  those  of  any  other  trustee,  nor  for  any  banker,  broker, 
or  other  person  with  whom  any  trust  moneys,  or  securities 
may  be  deposited,  nor  for  the  insufficiency  or  deficiency  of  any 
securities,  nor  for  any  other  loss,  unless  the  same  happens 
through  his  own  wilful  default,  and  may  reimburse  himself,  or 
pay  or  discharge  out  of  the  trust  premises,  all  expenses 
incurred  in  or  about  the  execution  of  his  trusts  or  powers." 

This  statute  does  not  substantially  alter  the  law  as  it  was 

administered  by  Courts  of  Equity,  but  gives  it  the  authority 

and  force  of  statute  law  and  throws  the  ontis  probandi  on  those 

who  seek  to  charge  an  executor  or  administrator,  or  trustee, 

with  a  loss  arising  from  the  default  of  an  agent,  when  the 

propriety  of  employing  an  agent  has  been  established  (t). 

Effect  of  7^6  Trustee  Act,  1898,  s.  45  (1)  (substituted  for  s.  6  of  the 

ImT  45  ^uB  'i'r^stee  Act,  1888),  provides  that  "  Where  a  trustee  commits 

to  impound-     a  breach  of  trust  at  the  instigation  or  request  or  with  the 

ing  by  way  of  o  * 

indemniiy       consent  in  writing  of  a  beneficiary,  the  High  Court  may,  if  it 

the  int^rcfit 

of  a  bene-        thinks  fit,  and  notwithstanding  that  the  beneficiary  may  be  a 

ficiary.  married  woman  entitled  for  her  separate  use  and  restrained 

from  anticipation,  make  such  order  as  to  the  Court  seems  just, 

for  impounding  all  or  any  part  of  the  interest  of  the  beneficiary 

(0  Re  Brier,  (1884)  26  C.  D.  238,  243,  per  Ld.  Selbome. 
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in  the  trust  estate  by  way  of  indemnity  to  the  trustee  or 
person  claiming  through  him." 

The  words  "in  writing"  in  this  section   apply  only  to  What 
"  consent "  and  not  to  "  instigation  "  or  "  request "  (w).  instigating  or 

In  order  to  make  a  beneficiary  liable  under  this  section  in  ^^^ng.^' 
respect  of  an  improper  investment,  it  must  be  shown  not  only 
that  he  instigated^  requested  or  consented  in  writing  to  the 
investment,  but  that  he  knew  the  facts  which  would  make  it 
a  breach  of  trust.  If  a  cestui  qiie  trust  merely  instigates, 
requests,  or  consents  in  writing  to  an  investment  which  is 
authorised  by  the  terms  of  the  power,  he  has  a  right  to  expect 
that  the  trustees  will  act  with  proper  care  in  making  the 
investment,  and  if  they  do  not  they  cannot  throw  the  conse- 
quences on  him,  unless  they  can  show  that  he  instigated, 
requested  or  consented  in  writing  to  their  non-performance  of 
their  duty  in  this  respect.  In  order  to  bring  the  case  within 
the  section  the  beneficiary  must  have  instigated,  requested,  or 
consented  in  writing  to  the  trustee  departing  from  and  going 
outside  the  terms  of  the  trust  (x). 

The  discretionary  power  conferred  upon  the  Court  by  this 
section  ought  to  be  exercised  in  a  case  where  both  the  trustee 
and  the  instigating  beneficiary  were  aware  of  the  facts  which 
constitute  the  breach  of  trust  (y). 

It  is  the  duty  of  a  trustee  to  protect  a  married  woman  Circum- 
restrained  from  anticipation  against  herself  when  she  asks  him  ^c^coSrt  ^ 
to  commit  a  breach  of  trust,  and  if  he  knowingly  commits  a  Jl^^^r^t^^^ 
breach  of  trust  at  her  request  the  Court  will  be  slow  to  remove  fi^ticipation 
the  restraint  in  order  that  her  life  interest  may  be  impounded 
to  recoup  him  (z). 

If  a  beneficiary  claiming  under  a  trust  does  not  instigate  Merely  Con- 
or request  a  breach  of  trust— is  not  the  active  moving  party  ^^Sfti^u" 
towards  it,   but  merely  consents  to  it— and  he  obtains  no  j^uaUngor 
personal  benefit  from  it,  then  his  interest  in  the  trust  estate  ot)taining  any 


personal 
benefit. 


(M)  Griffith  V.  Hnghes,  [1892]  3  Ch.  (y)  Griffith  r.  Hughes,  uH  suj?. 

105 ;  Be  Somerset,  [1894]  1  Ch.  231,  (^z)  Bolton  r.  Curre,  [1896]  1  Ch. 

265.  544^ 

(job)  Re  Somerset,  vhi  mp, 

P  P  2 


580 


EXECUTORS. 


Apart  from 
Act  benefi- 
ciary may  be 
debarred  from 
claiming 
relief. 


Trustee, 
being  oedui 
quetnutt 
cannot  claim 
oontribation. 


Effect  of 
Trustee  Act, 
1888,  8.  8, 
entiUiDg 
trustees  to 
benefit  of 
Statute  of 
Limitations. 


would  not  be  impoundable  in  order  to  indemnify  the  trustee 
liable  to  make  good  loss  occasioned  by  the  breach  (a). 

The  sections  of  the  above  Acts  clearly  extended  the  power 
of  the  Court  so  far  as  concerns  the  case  of  a  married  woman 
restrained  from  anticipation,  and  also  by  giving  power  to  the 
Court  to  impound  any  part  of  the  interest  in  the  trust  property 
of  any  beneficiary  who  consented  to  a  breach  of  trust,  provided 
that  consent  was  in  writing,  but  there  is  nothing  in   those 
sections  which  operates  to  deprive  the  trustee  of  his  right 
independently  of  the  Acts,  namely,  the  right  of  saying  as 
against  a  beneficiary  of  full  contracting  age  and  capacity, 
who  knowingly  consents  to  a  breach  of  trust,  that  he  is  not 
entitled  to  relief  against  the  trustee  for  any  loss  occasioned  to 
that  beneficiary's  interest  in  the  trust  estate  by  reason  of  the 
breach  of  trust  even  though  he  has  derived  no  benefit  thereby, 
and  for  this  purpose,  the  consent  and  the  breach  of  trust  if 
proved,  need  not  be  in  writing  (6). 

So  a  cestui  que  trtut,  being  also  a  trustee,  who  concurs  in 
a  breach  of  trust,  is  not  entitled  to  relief  against  his  co-trustee 
in  respect  of  it ;  for  although  where  co-trustees,  plaintiff  and 
defendant,  are  in  pari  delicto,  the  plaintiff  is  entitled  to  con- 
tribution from  the  defendant  to  the  extent  of  one  half  the  loss, 
yet  where  the  plaintiff  is  also  cestui  que  trust,  the  defendant  is 
entitled  to  be  indemnified  out  of  the  share  of  the  plaintiff 
against  the  consequences  of  the  breach  of  trust  committed  at 
his  request  and  for  his  benefit  (c).  Moreover  this  doctrine 
applies  to  a  person  who  becomes  a  cestui  que  trust  after  his 
concurrence  (d). 

An  executor  or  administrator  is,  under  s.  8  of  the  Trustee 
Act,  1888  (51  &  52  Vict.  c.  59)  {dd),  entitled  to  the  benefit  of 
any  Statute  of  Limitations,  or,  where  no  existing  Statute  of 
Limitations  applies,  to  plead  lapse  of  time  as  a  bar  to  any 
action  or  other  proceeding  in  like  manner  as  if  the  claim  had 


(a)  Fletcher  v.  Collis,  [1905]  2  Ch. 
24,  32. 
(6)  Ibid, 
(c)  Chillingworth     v.     Chambers, 


[1896]  1  Ch.  686. 

(J)  Evans    v,    Beuyon,    (1887)  37 
C.  D.  329. 

(dd)  See  ante,  p.  404. 
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been  against  him  in  an  action  of  debt,  and  the  statute  shall  ran 
against  a  married  woman  entitled  in  possession  for  her  separate 
use  whether  with  or  without  a  restraint  upon  anticipation,  but 
shall  not  begin  to  run  against  any  beneficiary  unless  and 
until  the  interest  of  such  beneficiary  shall  be  an  interest  in 
possession.  The  benefit  of  this  Act,  however,  does  not  apply 
where  the  claim  against  the  executor  or  administrator  is 
founded  upon  any  fraud  or  fraudulent  breach  of  trust  to  which 
he  was  a  party  or  privy,  or  is  to  recover  trust  property,  or  the 
proceeds  thereof  still  retained  by  him  or  previously  received 
by  him  and  converted  to  his  use. 

The  Act  may  be  pleaded  as  a  bar  notwithstanding  any 
fraud  or  fraudulent  breach  of  trust  by  an  agent  employed  by 
the  executor  or  administrator,  provided  the  latter  was  not 
"  party  or  privy  "  to  the  fraud  (e). 

Trust  moneys  nob  being  in  the  hands  or  under  the  control 
of  trustees  when  the  action  was  brought,  are  not  ^' still 
retained"  by  them  within  the  meaning  of  the  Act(/). 

The  effect  of  s.  8  of  the  Trustee  Act,  1888,  is  that  any 
action  or  proceeding  to  recover  money  or  other  property  from 
trustees  (being  one  to  which  no  Statute  of  Limitations  existing 
at  the  passing  of  the  Act  applies)  is  to  be  brought  within  six 
years  from  the  time  when  the  right  of  recovery  accrued,  e.g.y 
in  the  case  of  an  innocent  breach  of  trust  by  investing  trust 
money  upon  mortgage  of  property  of  insufficient  value — from 
the  time  when  the  investment  was  made(sr). 

The  Judicial  Trustees  Act,  1896  (59  &  60  Vict.  c.  85),  Effect  of  the 
s.  8  (1),  provides  that:  ^'If  it  appears  to  the  Court  that  a  lYosteee Act, 
trustee,  whether  appointed  under  this  Act  or  not,  is  or  may  enabling  * 
be  personally  liable  for  any  breach  of  trust,  whether  the  Ck>art  to 

relieve  where 

transaction  alleged  to  be  a  breach  of  trust  occurred  before  or  trostee  has 
after  the  passing  of  this  Act,  but  has  acted  honestly  and  honestijand 
reasonably,  and  ought  fairly  to  be  excused  for  the  breach  of  reasonably, 
trust  and  for  omitting  to  obtain  the  directions  of  the  Court  in 
the  matter  in  which  he  committed  such  breach,  then  the 

(0)  Thorne    v.    Heard    &    Marsh,  (/)  Ihid, 

[1895]  A.  C.  495.  (^)  Be  Somenet,  [1894]  1  Ch.  2S1. 
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Court  may  relieve  the  trustee  either  wholly  or  partly  from 
personal  liability  for  the  same." 

In  order  to  grant  relief  under  this  section  the  Coart  has  to 
find  as  a  fact  that  the  trustee  has  acted  honestly  and  reason- 
ably and  ought  fairly  to  be  excused. 

No  general  rules  or  principles  can  be  laid  down  as  those  to 
be  acted  upon  in  carrying  out  the  section,  and  each  case  most 
be  dealt  with  according  to  its  own  circumstances.  The  section 
is  meant  to  be  acted  upon  freely  and  fairly  in  the  exercise  of 
judicial  discretion,  but  the  Court  ought  to  be  satisfied  by 
sufficient  evidence  before  exercising  the  large  powers  con* 
ferred  upon  it,  that  the  trustees  acted  reasonably  as  well  as 
honestly  (h). 

The  burden  lies  on  the  trustee  to  show  that  he  has  acted 
reasonably  (t). 
iiutanoeB  Xhe  following  are  some  instances  where  the  Court  has 

where  Coart  " 

has  giyen         given  relief : — 

1.  Where  the  defendant,  the  executor  of  a  solicitor,  believ- 
ing, and  on  grounds  that  justified  that  belief  although  erroneous, 
that  the  deceased  solicitor  had  no  right  of  action  against  the 
client  personally  for  the  costs  incurred  in  certain  administra- 
tion proceedings,  took  no  steps  to  recover  such  costs  (k). 

2.  Where  an  executor  who  paid  an  immediate  legacy  to 
the  widow  of  the  testator  and  allowed  her  to  receive  the 
income  of  the  estate,  which  at  the  time  he  had  reason  to 
believe  was  solvent,  notwithstanding  delay  in  issuing  adver- 
tisements, was  relieved  in  respect  of  payments  made  prior  to 
the  issue  of  writ  by  a  creditor,  although  subsequent  payments 
were  held  to  have  been  made  at  his  own  risk  (I). 

8.  Where  executors,  having  reason  to  suppose  that  a 
debtor  of  the  testator  on  a  promissory  note,  bearing  interest, 
was  in  good  credit  at  the  testator's  death  and  able  to  pay,  and 
having  come  to  the  conclusion  erroneously,  on  the  construction 
of  an  obscure  Will,  that  it  was  not  the  intention  of  the  testator 

(/*)  Jfe  Turner,  [1897]  1  Ch.  536  ;  (i)  Re  Stuart,  ubi  »up. 

Be  Roberts,  [1897]  76  L.  T.  479,  483 ;  (A)  Re  Roberts,  uH  sup. 

Re  Stuart,  [1897]  2  Ch.  683,  690.  (0  Rf  Kay,  [1897]  2  Cb.  518. 
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that  the  promissory  note  should  be  called  in,  omitted  to  ilo  so 
for  nearly  two  years,  when  on  the  death  of  the  debtor  his 
estate  was  found  insolvent  and  the  money  was  to  a  consider- 
able extent  lost  (m). 

4.  Where  executors  made  payments  to  their  solicitors 
from  time  to  time  for  payment  of  debts,  disbursements,  and 
other  administration  purposes,  in  reliance  on  their  statements 
that  the  sums  were  in  each  case  required  for  those  purposes, 
and,  the  solicitors  becoming  bankrupt,  the  balance  unapplied 
by  them  and  remaining  in  their  hands  was  lost  to  the 
estate  (n). 

5.  Where  trustees  sold  leaseholds  under  the  advice  of 
their  solicitors  that  they  had  power  to  sell  when  they  had  no 
such  power,  but  in  other  respects  the  sale  was  a  judicious  one 
having  regard  to  the  interests  of  reversioners  as  well  as  tenant 
for  life,  whereby  the  plaintiff,  the  tenant  for  life,  incurred  loss 
of  income  (o). 

6.  Also  where  trustees,  acting  on  the  advice  of  solicitors, 
invested  on  mortgage  without  an  actual  valuation,  but  at  a 
value  calculated  at  a  rate  at  which  adjacent  property  had  sold 
for  by  auction  in  a  previous  year,  they  were  relieved  except 
to  the  extent  of  the  excess  over  two-thirds  of  the  actual 
value  (p). 

But  a  trustee  does  not  act  reasonably  so  as  to  entitle  him  inBtances 
to  be  excused  when  he  leaves  everything  to  his  co-trustee,  even  haa^refuged 
though  the  latter  is  a  solicitor  and  has  been  nominated  by  the  ^^^^^' 
testator  (q). 

And  where  an  executrix,  without  consulting  a  solicitor,  but 
on  the  advice  of  a  commission  agent  who  had  been  a  friend  and 
adviser  of  her  deceased  husband,  postponed  for  fourteen  years 

(jri)  BeGnndejj  [1898]  2  Ch.  593.  Trustee  Act,   1888,  and  s.  8  of  the 

(n)  Re  Lord  De  Clifford's  Estate,  Trustee  Act,  1893,  constitute  a  stan- 

[1900]  2  Ch.  707.  dard  bv  which  reasonable  conduct  is 

ip)  Perrins  r.  Bellamy,  [1899]  1  Oh.  to  be  judged. 

797.  (?)  Re  Turner,  [1897]   1  Ch.  536  ; 

(/;)  Waite  r.  Parkinson,  (1901)  85  and  see  Re    Second    East    Dulwich 

L.  T.  456  ;  but  see  Re  Stuart,  [1897]  2  Building  Society,  (1899)  68  L.  J.  Ch. 

Ch.  583,  where  it  was  held  that  piimd  196. 
facie  the  requirements  of  s.  4  of  the 
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the  sale  of  some  shares  instead  of  selling  them  within  the 
year  after  the  testator's  death,  her  conduct  was  held  not 
reasonable  and  relief  was  refused  (r). 

In  addition  to  the  personal  liability  of  an  executor  or  ad- 
ministrator for  a  devastavit,  persons  beneficially  interested  are 
entitled  to  follow  trust  funds.  So  long  as  the  trust  property 
can  be  traced  and  followed  into  other  property,  into  which  it 
has  been  converted,  it  remains  subject  to  the  trust  and  the 
trustee  cannot  assert  a  title  of  his  own.  And  if  a  man  mixes 
trust  funds  with  his  own,  the  whole  will  be  treated  as  the 
trust  property,  except  so  far  as  he  may  be  able  to  distinguish 
what  is  his  own  («). 

If  a  trustee  makes  an  unauthorised  purchase  with  trust 
funds,  the  beneficial  owner  is  entitled  at  his  election  to  take 
the  property,  or  to  have  a  charge  on  the  property  for  the 
amount  of  the  trust  money.  But  when  a  trustee  has  mixed 
the  money  with  his  own,  and  has  bought  the  property  with 
the  mixed  fund,  the  beneficial  owner  can  no  longer  elect  to 
take  the  property,  but  he  is  still  entitled  to  a  charge  on  the 
property  purchased  for  the  amount  of  the  trust  money  laid 
out  in  the  purchase  ;  and  that  charge  is  quite  iudependent  of 
the  fact  of  the  amount  laid  out  by  the  trustee  (0- 

So  if  a  person  has  received  money  in  a  fiduciary  character 
and  has  paid  it  into  his  own  account  at  his  bankers, 
mixing  it  with  his  own  money,  the  person  for  whom  he  held 
the  money  can  follow  it  and  has  a  charge  on  the  balance  in 
the  banker's  hands,  and  if  subsequently  he,  from  time  to  time, 
draws  out  money,  the  rule  in  Clayton* s  Case  (u),  attributing 
the  first  drawings  out  to  the  first  payments  in,  does  not  apply, 
but  he  must  be  taken  to  have  drawn  out  his  own  money  in 
preference  to  the  trust  money  {x).  Moreover,  if  out  of  the 
moneys  drawn  from  the  account  he  purchased  an  investment 
which  remains  in  his  own  name,  and  subsequently  dissipated 


(r)  Re  Baker,  (1898)  77  L.  T.  712. 
(<)  Pennell    r.    Deffell,    (1865)    4 
D.  M.  &  G.  372. 
(0  i?«  Hallett's  Estate,  (1879)  13 


0.  D.  696,  709. 
(tr)  (1816)  1  Mer.  572. 
(a-)  Be  Hallett's  Estate,  ttin  tup. 
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the  balance,  his  representatives  cannot  snccessfoUy  maintain 
that  the  investment  which  remains  was  purchased  out  of  the 
trustee's  own  money,  and  that  which  has  been  spent,  and  can 
no  longer  be  traced  and  recovered,  was  the  money  belonging 
to  the  trust  (y). 

(^)  Be  Oatway,  [1903]  2  Ck.  356. 


CHAPTER    XLVI. 

ADMINISTRATION   PROGBBDINGS. 

Proobbdings  relating  to  the  administration  of  estates  of 
deceased  persons  may  be  commenced,  according  to  the  circum- 
stances, in  (1)  the  Chancery  Division  of  the  High  Court, 
(2)  the  County  Court,  or  (8)  in  Bankruptcy. 

Sbct.  1. — Proceedings  in  the  Chancei-y  Division, 

The  jurisdiction  of  the  Chancery  Division  is  under  s.  34 
of  the  Judicature  Act,  1878. 

The  proceedings  may  be  commenced  either  by  writ  of 
summons  or  by  originating  summons  under  Ord.  55  (a). 

Proceedings  by  originating  summons  are,  generally  speak- 
ing, more  expeditious  and  less  expensive  than  by  writ  of 
summons.  In  an  action  by  writ  of  summons  the  proceedings 
take  the  usual  course  of  an  ordinary  action  with  pleadings  and 
notice  of  trial,  unless  otherwise  ordered  under  the  summons 
for  directions  pursuant  to  Ord.  30  of  E.  S.  C.  By  originating 
summons  there  are  no  pleadings,  but  the  summons  itself, 
supported  generally  merely  by  affidavit  evidence,  is  disposed 
of  by  the  master  or  judge  in  chambers,  unless  adjourned  to 
be  heard  in  Court. 

Although  the  plaintiff  is  not  precluded  in  any  case  from 
commencing  the  proceedings  by  writ  of  summons,  yet,  when- 
ever the  plaintiff  has  issued  a  writ,  and  the  proceedings  might 
have  been  commenced  by  originating  summons,  he  will  have 
to  justify  the  course  pursued  on  special  grounds,  otherwise 

(a)  The  Public  Trnstee  Act,  1906  Court  on  any  question  arising  in  the 

(6  Edw.  VII.  c.  55),  s.  4,  enables  the  course  of  any  administration  without 

public  trustee,  in  accordance  with  the  judicial  proceedings, 
rules,  to  take  the  opinion  of  the  High 
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be  may  be  ordered  to  pay  any  extra  costs  thereby  occa- 
sioned. 

With   regard  to   proceedings   by   originating   sammons.  Proceedings 
Ord.  55  provides  as  follows : —  ing  sum^ns. 

Bule  8.  "  The  executors  or  administrators  of  a  deceased 
person  or  any  of  them,  and  the  trustees  under  any  deed  or 
instrument  or  any  of  them,  and  any  person  claiming  to  be 
interested  in  the  relief  sought  as  creditor,  devisee,  legatee, 
next-of-kin,  or  heir-at-law  or  customary  heir  of  a  deceased 
person,  or  as  cestui  que  trust  under  the  trust  of  any  deed  or 
instrument,  or  as  claiming  by  assignment  or  otherwise  under 
any  such  creditor  or  other  person  as  aforesaid,  may  take  out, 
as  of  course,  an  originating  summons  returnable  in  the 
chambers  of  a  judge  of  the  Chancery  Division  for  such  relief 
of  the  nature  or  kind  following,  as  may  by  the  summons  be 
specified,  and  as  the  circumstances  of  the  case  may  require 
(that  is  to  say),  the  determination,  without  an  administration 
of  the  estate  or  trust,  of  any  of  the  following  questions  or 
matters : — 

(a)  Any  question  affecting  the  rights  or  interests  of  the 

person    claiming  to    be  creditor,   devisee,  legatee, 
next-of-kin,  or  heir-at-law,  or  cestui  que  trust  : 

(b)  The  ascertainment  of  any  class  of  creditors,  legatees, 

devisees,  next-of-kin,  or  others : 

(c)  The  furnishing  of    any  particular  accounts    by  the 

executors    or  administrators  or  trustees,   and    the 
vouching  (when  necessary)  of  such  accounts : 

(d)  The  payment  into  Court  of  any  money  in  the  hands  of 

the  executors  or  administrators  or  trustees  : 

(e)  Directing  the  executors  or  administrators  or  trustees  to 

do  or  abstain  from  doing  any  particular  act  in  their 

character  as   such   executors  or  administrators  or 

trustees : 
(/)  The  approval  of  any  sale,  purchase,  compromise,  or 

other  transaction : 
(g)  The  determination  of  any  question    arising  in  the 

administration  of  the  estate  or  trust." 
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Bale  4.  ''  Any  of  the  persons  named  in  the  last  preceding 
Rule  may  in  like  manner  apply  for  and  obtain  an  order  for — 

(a)  the  administration    of    the    personal  estate    of     the 

deceased : 

(b)  the  administration  of  the  real  estate  of  the  deceased  : 

(c)  the  administration  of  the  trust." 

Bale  4a.  "  If  for  the  purpose  of  the  Land  Transfer  Act, 
1897>  it  is  desirable  to  ascertain  the  heir-at-law  or  any  devisee 
or  legatee  of  the  person  who  has  died,  having  real  estate 
vested  in  him,  within  the  meaning  of  that  Act,  the  same  may 
be  ascertained  and  all  necessary  directions  with  regard  to 
carrying  out  the  provisions  of  that  Act  may  be  given  on  any 
originating  summons  taken  out  under  Bules  8  or  4  of  this  order." 

Bute  5.  ''The  persons  to  be  served  with  the  summons 
under  the  last  two  preceding  Bules  in  the  first  instance  shall 
be  the  following  (that  is  to  say) : — 

A.  Where  the  summons  is  taken  out  by  an  executor  or 
administrator  or  trustee — 

(a)  for  the  determination  of  any  question,  under  sub- 

sections (a),  («),  (/),  or  ((/)  of  BuleS,  the  person,  or 
one  of  the  persons,  whose  rights  or  interests  are 
sought  to  be  afifected  : 

(b)  for  the  determination  of  any  question,  under  sub- 

section (b)  of  Bule  8,  any  member  or  alleged  mem- 
ber of  the  class : 

(c)  for  the  determination  of  any  question,  under  sub- 

section (c)  of  Bule  8,    any    person  interested  in 

taking  such  accounts : 
{d)  for  the  determination  of  any  question,  under  sub- 
section [d)  of  Bule  8,  any  person  interested  in  such 

money : 
{e)  for  relief  under  sub-section  (a)  of  Bule  4,  the  residuary 

legatees,  or  next-of-kin,  or  some  of  them : 
(/)  for  relief  under  sub-section  (b)  of  Bule  4,  the  residuary 

devisees  or  heirs,  or  some  of  them : 
(g)  for  relief  under  sub-section  (c)  of  Bule  4,  the  cestui 

que  U-ust ;  or  some  of  them : 
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{h)  if  there  are  more  than  one  executor  or  administrator 
or  trustee,  and  they  do  not  all  concur  in  taking  out 
the  summons,  those  who  do  not  concur  : 
B.  Where  the  summons  is  taken  out  by  any  person 
other  than  the  executors,  administrators,  or  trustees,  the 
said  executors,  administrators  or  trustees." 
Having  regard  to  the  facility  given  by  these  rules  of  obtain- 
ing the  opinion  of  the  Court  in  matters  of  doubt  and  difficulty 
arising  in  the  administration  of  estates,  it  is  advisable  in  such 
cases  for  executors  and  administrators  to  avail  themselves  of 
the  rules,  and  apply  to  the  Court,  rather  than  to  run  risk  of 
personal  liability  in  acting  on  the  opinion  of  solicitor  or 
counsel,  which  in  many  cases  is  no  indemnity  (b).    Trustees 
are  entitled  to  the  fullest  possible  protection  which  the  Court 
can  give  them,  and  on  applying  to  the  Court  under  advice, 
though  it  may  appear  to  be  unsound,  will  not  be  readily  treated 
as  not  acting  with  propriety,  and  be  deprived  of  costs  (c). 

The  rule  as  to  costs  in  proceeding  by  originating  summons  Role  as  to 

•m-w  costs  OQ 

is  stated  by  Eekewich,  J.,  in  Re  Buckton  {d).  originating 

Where  the  applicants  are  trustees  asking  the  Court  to  »^°^o°^ 
construe  the  instrument  of  trust  for  their  guidance,  or  to  have 
some  question  determined  which  has  arisen  in  the  administra- 
tion of  the  trusts,  the  cost  of  all  parties,  being  incurred  for  the 
benefit  of  the  estate,  are  taxed  as  between  solicitor  and  client 
and  paid  out  of  the  estate. 

The  same  rule  is  observed  if  the  application  is  made  by 
some  of  the  beneficiaries  by  reason  of  some  difficulty  of  con- 
struction, or  administration,  which  would  have  justified  an 
application  by  the  trustees,  but  for  some  reason  a  different 
course  has  been  deemed  more  convenient. 

But  where  the  application  is  made  by  a  beneficiary  who 
makes  a  claim  adverse  to  other  beneficiaries,  and  really  taking 
advantage    of    the    convenient    procedure    by    originating 

(fi)  See  observations  of  Stirling,  J.,  414. 

in  Re  Partington,   (1888)    67   L.   T.  (d)  Ubi  ntp. ;  as  to  costs  in  Chan- 

(N.  3.)  654,  660 ;   and  see  Williams  cerj  proceedings  generaUy,  see  ante^ 

(10th  ed.)  1548.  p.  312. 

(c)  Be  Backton,  [1907]  2  Ch.  406, 
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summons  to  get  a  question  determined  which,  bat  for  this 
procedure,  would  be  the  subject  of  an  action  commenced  by 
writ,  the  rule  that  the  unsuccessful  party  should  pay  the  costs 
ought  to  be  rigidly  enforced  as  between  the  adverse  litig^ants, 
though  it  may  be  sometimes  a  question  whether  he  shonid 
bear  the  trustees'  costs. 
Jurisdiction  The  object  of  the  above  rules  was  to  afford  an  opportunity  of 

sammons.        obtaining  a  decision  in  a  summary  way  of  questions  affecting  the 
administration  of  an  estate  or  trust  where  it  would  previously 
have  been  necessary  to  have  a  decree  or  judgment  for   the 
administration  of  the  estate  or  execution  of  the  trust  («),  and  the 
Court  has  jurisdiction  to  determine  upon  an  originating  sum- 
mons such  questions  only  as  the  Court  could  have  determined  in 
an  administration  action  before  the  order  cameinto  existence  (/)  • 
It  has  no  jurisdiction  on  originating  summons  to  decide 
questions  between  the  representative  of  the  deceased  person 
and  a  person  claiming  adversely  to  the  estate  (g),  or  between 
persons  claiming  under  a  Will  and  a  person  claiming  adversely 
to  the  Will  (fe). 

For  instance,  it  cannot  decide  on  originating  summons 
a  question  between  the  executor  or  administrator  and  a  person 
claiming  a  certain  sum,  whether  the  sum  in  question  belongs 
to  the  estate  or  to  the  person  claiming  it  as  his  own  (i) ; 
or  a  question  arising  between  devisees  and  other  persons 
not  devisees  or  interested  in  the  estate  of  the  deceased  (k) ; 
or  between  persons  claiming  as  devisees  and  the  heir-at-law 
of  the  testator  claiming  the  property  as  undisposed  of  (l) ; 
or  between  an  infant  and  his  father,  whether  the  latter  is 
entitled  to  an  estate  by  the  curtesy  out  of  the  mother's 
undisposed  of  real  estate  (m) ;  or  between  the  trustees  of 
the  Will  of  a  legal  devisee   of  real  estate  of  a  testator  and 

(e)  Re  WiUiam  Davies,   (1888)   38  C.  D.  210. 

C.  D.  210,  212.  (i)  Be  Bridge,  ubi  sup, 

if)Be  Cariyon,  (1886)  56  L.  J.  Ch.  (*)  Me  William  Davies,  ubi  eup. 

219.  (0  He     Carljon,     uH     tup,,     per 

(j^)  Be  Royle,  (1889)  43  C.  D.  18.  North,  J. 

(/t)  Be  Bridge,  (1887)  56  L.  J.  Ch.  (w)  Hope  r.  Hope,   [1892]   2  Ch. 

779  ;   Be  William    Davies,  (1888)  38  836. 
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the  trustees  of  a    resettlement    made  by  another   person 
claiming  as  legal  devisee  in  remainder  of  the  estate  (n). 

But  where  the  personal  representative  in  whom  the  legal  ' 
estate  in  fee  of  property  is  vested,  and  is  in  possession  of 
the  property,  desires  to  have  a  decision  to  whom,  accord- 
ing to  the  true  construction  of  the  Will,  he  ought  to  hand 
over  the  property,  he  may  properly  apply  to  the  Court  by 
originating  summons  under  Ord.  55,  r.  8  (o). 

So  also  an  equitable  tenant  for  life  of  a  settled  estate 
may  apply  by  originating  summons  in  a  proper  case  to  be 
let  into  possession  (;?). 

With  regard  to  claims   arising  out   of   breaches  of  trust  Oiaims 
it  is  the  rule  of  the  Court  that  in   any  contested  case  an  ^Ichee^of^ 
originating  summons  is  not  the  proper  mode  of  procedure  *^^** 
for  deciding  the  question,  except  with  respect  to  those  cases 
in  which  an  executor  or  trustee  would  be  found  liable  simply 
on  the  common  account  for   moneys  come  to  his  hands  as 
such  executor  or  trustee  (g').    It  would  not  be  competent  for 
an  applicant  on  an  originating  summons  to  ask  for  or  obtain, 
otherwise  than  by  consent,  an  order  founded  on  breach  of 
trust  or  inquiries  pointing  to  wilful  default  (r) . 

Nor,  it  would  seem,  would  an  originating  summons,  except 
by  consent,  be  the  proper  procedure  by  a  beneficiary  against 
the  executor  or  trustee  for  the  execution  of  the  trusts  of  the 
Will  after  the  residuary  estate  has  been  distributed  and  a 
release  executed  (s). 

After  a  common  order  for  administration  leave  will  be  given 
to  the  plaintiff  to  bring  a  fresh  action  against  the  executor 
charging  wilful  default  without  proof  that  he  did  not  become 
aware  of  the  facts  relied  on  in  time  to  utilise  them  in  the 
former  proceeding  (t). 

(n)  Ihid,  ton,  [1891]  A.  C.  190,  202,  per  Ld. 

(li)  Re  Hargreaves,  (1890)  43  C.  D.  MacnaghteD. 

401.  (*)  Ee  Garnett,  (1885)  31  C.  D.  1, 

ip)  Be  Newen,  [1894]  2  Ch.  297  ;  12  ;  ife  Ellis,  (1888)  59  L.  T.  924. 

Be  Hunt,  (1900)  44  Sol.  J.  814.  (0  i^  Kurtz,  (1904)  90  L.  T.  12  ; 

(^)  Be  Stuart,  (1896)  74  L.  T.  546.  but  cf.  Be  Wrighteon,  [1908]  1  Ch. 

(r)  See  Be  Weall,  (1889)  37  W.  R.  789 ;  and  see  ante,  p.  566. 
779,  per  Kekewich,  J. ;  Dowse  r.  Gor- 
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The  Court  has  jurisdiction  in  proceedings  commenoed  by 
originating  summons  to  appoint  a  receiver  and  manager  of  a 
business,  and  a  receiver  of  residuary  personalty  (v). 

A  third  party  notice  under  Ord.  16,  48,  65,  where  a 
defendant  claims  to  be  entitled  to  contribution  or  indemnity, 
is  not  applicable  to  proceedings  by  originating  summons  (jc). 

The  procedure  by  originating  summons  does  not  seem 
applicable  to  an  inquiry  as  to  priorities  between  mortgagees,  if 
the  question  turns  on  disputed  facts  which  the  judge  may 
properly  decline  to  decide  on  affidavit  (y). 

Whenever  it  will  be  necessary  to  serve  any  party  out  of  the 
jurisdiction  the  proceeding  must  be  by  writ  of  summons,  since 
the  Court  cannot  order  service  of  an  originating  summons  oat 
of  the  jurisdiction  (z).  In  practice  a  person  out  of  the  jurisdic- 
tion will  generally  consent  to  instruct  a  solicitor  here  to  act 
for  him,  and  thus  submit  to  the  jurisdiction,  and  get  over  the 
difficulty  as  to  service. 

Any  objection  to  the  jurisdiction  ought  to  be  taken  in 
chambers,  and  if  the  objection  is  taken  for  the  first  time  after 
the  adjournment  into  Court,  and  in  consequence  the  summons 
is  dismissed,  the  defendant  will  not  be  allowed  the  costs  of 
the  adjournment  (a).  And  if  the  objection  is  not  taken  in  the 
Court  of  first  instance  the  defendant  will  not  be  allowed  to  take 
it  in  the  Court  of  Appeal  (b). 

An  originating  summons  taken  out  under  Ord.  55,  r.  3, 
is  an  action  within  the  definition  of  s.  100  of  the  Judicature 
Act,  1878,  and  therefore  a  final  order  made  thereon  is  appeal- 
able at  any  time  within  one  year  from  its  date  (c). 

Order  55,  r.  12,  provides  that  the  issue  o!  a  summons 
under  r.  8  shall  not  interfere  with  or  control  any  power  or 
discretion  vested  in  any  executor  or  administrator,  or  trustee, 
except  so  far  as  such  interference  or  control  may  necessarily 
be  involved  in  the  particular  relief  sought. 

(«)  Rfi  Francke,  (1888)  58  L.  T.805.  C.  D.  210. 

iw)  Be  Wilson,  (1890)  45  C.  D.  266.  (ft)  ifeTurcan,(1888)68L.  J.Ch.l01. 

(y)  Be  Giles.  (1890)  43  C.  D.  391.  (e)  Be  Pawsitt,  (1885)  30  C.  D.  281 ; 

(0  Be  Buafield,  (1886)  32  C.  D.  123.  Be  Vardon's  Tmsts,  (1886)  66  L.  J. 

(a)  Be  William   Davies,  (1888)  38  Ch.  259. 
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It  is  not  obligatory  to  make  a  judgment  or  order  for  the  Not  obliga- 
administration  of  the  estate  of  a  deceased  person  if  the  question  order  for  ad- 
between  the  parties  can  be  properly  determined  without  such  '"^'*»»^«^*>^"- 
judgment  or  order  (d). 

Upon  the  application  for  administration,  where  no  accounts, 
or  insufficient  accounts,  have  been  rendered,  the  application 
may  be  ordered  to  stand  over  for  a  certain  time  for  accounts 
to  be  rendered,  with  an  intimation  that  if  not  rendered  the 
defendants  may  be  made  to  pay  the  costs  of  the  proceedings ; 
and  when  the  application  is  rendered  necessary  to  prevent 
proceedings  by  other  creditors  or  by  persons  beneficially 
interested,  the  usual  judgment  or  order  for  administration 
may  be  made  with  a  direction  that  no  proceedings  are  to 
be  taken  under  it  without  the  leave  of  the  judge  in  person  (e). 

An  order  for  general  administration  or  for  accounts  or  Orders  to  be 
inquiries  concerning  the  property  of  a  deceased  person  must  be  in  pei-son. 
made  by  the  judge  in  person  (/). 

Whether  an  order  for  general  administration  or  partial  when  order 
administration  should  be  made  must  depend  on  the  cireum-  ^i^Jf^Jls^. 
stances  of  each  case.   A  decree  short  of  general  administration  ^*^^,  ^'^^  ^ 

^  made. 

will  not  affect  the  right  of  creditors  to  sue  or  the  right  to 
prefer  creditors  (g).  Moreover,  the  difficulties  connected  with 
the  case  may  be  such  as  to  render  general  administration 
advisable  for  the  protection  of  the  personal  representative, 
as  where  questions  arise  as  to  the  carrying  on  or  winding  up 
businesses  of  the  testator  (/e) ;  or  for  protection  of  infants 
interested,  as  where  property  is  tied  up  for  a  long  period 
and  there  is  outstanding  property  of  a  hazardous  nature  (t). 

Where  a  testator  directs  his  executors  to  take  proceedings 
to  have  his  estate  administered  by  the  Court,  it  is  the  duty  of 
the  executors  to  commence  proceedings  for  that  purpose ;  but 
the  direction  does  not  deprive  the  Court  of  its  discretion  to 
refuse  to  make  an  order  for  administration,  although  weight 

(dy  Ord.  56,  r.  10.  (A)  Re    Dickinson,   (1884)    W.  N. 

(e)  Ord.  55,  r.  10a.  199. 

(/)  Ord.  55,  r.  15i.  (i)  Re   Wilson,    (1886)  28    C.    D. 

(^)  Re   Barrett,  (1889)  43  0.  D       457. 
70. 

K.  Q    Q 
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ought  to  be  given  to  such  direction  in  considering  whether  the 
order  should  be  made  (A:). 

After  a  summons  has  been  taken  out  under  Ord.  55,  r.  8 
or  r.  4,  every  subsequent  summons  relating  to  the  same  estate 
must  be  assigned  to  the  same  judge,  and  if  not,  the  execator  or 
administrator  must  apply  for  the  transfer  of  it  to  him  (2)- 

As  a  general  rule  where  there  are  concurrent  actions  for 
administration  and  a  judgment  is  obtained  in  one  of  them,  the 
conduct  of  proceedings  is  given  to  the  plaintiff  in  the  action 
which  was  commenced  first.  But  the  Court  can  act  as  under 
special  circumstances  it  thinks  right,  and  where  an  admitted 
creditor  by  proceeding  diligently  has  obtained  an  order,  the 
conduct  will  not  be  taken  from  him  and  be  given  to  a  person 
whose  claim  is  bond  fide  disputed  {m). 

The  Court  will  not  allow  multiplicity  of  actions  or  vexa- 
tious proceedings,  and  will  order  consolidation  of  concurrent 
actions  and  a  stay  of  proceedings  where  all  the  relief  required 
can  be  obtained  in  one  and  the  same  proceeding  (n). 

In  proceedings  where  there  are  no  pleadings  any  party 
intending  to  rely  on  the  Statute  of  Limitations  or  the  Statute 
of  Frauds  should  give  notice  by  letter  or  affidavit  of  the 
ground  of  defence,  so  that  the  party  whose  claim  is  met  by  the 
statute  may  be  prepared  with  his  reply  (o). 

Order  16  contains  several  rules  for  facilitating  procedure  iu 
administration  proceedings. 

Bule  8  enables  executors  and  administrators  to  sue  and  be 
sued  on  behalf  of  or  as  representing  the  estate  without  joining 
any  of  the  persons  beneficially  interested,  unless  the  Court  or 
judge  should  otherwise  order.  This  rule  obviously  would 
not  apply  where  the  question  is  one  of  account  and  the 
executors  or  administrators  are  the  accounting  parties  (p). 

Bule  9a  provides  that  where  a  compromise  is  proposed 
and  some  of  the  parties  interested   are  not  parties  in  the 


(*)  Be  Stocken,  (1888)  38  C.  D.  319. 

(0  Ord.  55,  r.  11. 

(w)  Re  Ross,  [1907]  1  Ch.  482. 

(n)  See  Seton  (6tb  ed.)  835. 

((/)  He  Sliearman,  deceased,  (1886) 


2  T.  B.  236 ;  and  see  Ord.  19  ai^  15 
as  to  what  matters  must  be  raised  in 
the  pleadings. 

ip)  May  r.  Newton,  (1887)  34  C.  D. 
349. 
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proceedings,  but  there  are  other  persons  in  the  same  interest 
before  the  Court  and  assenting,  the  Court  or  judge  if  satisfied 
that  the  compromise  will  be  for  the  benefit  of  the  absent 
parties,  and  that  to  require  service  on  them  would  cause 
unreasonable  expense  or  delay,  may  approve  the  compromise 
and  order  that  the  same  shall  be  binding  on  the  absent  per- 
sons, and  they  shall  be  bound  accordingly,  except  where  the  order 
has  been  obtained  by  fraud  or  non-disclosure  of  material  facts. 

Eule  32  (a)  provides  that  in  cases  of  construction,  if  the  On  questions 

of  construc- 

Court  or  judge  consider  that  in  order  to  save  expense,  or  for  tion  represeu- 
some  other  reason,  it  will  be  convenient  to  have  the  questions  mav  be  made, 
of  construction  determined  before  the  heir-at-law,  customary 
heir,  next-of-kin,  or  class  whose  rights  may  be  afifected  shall 
have  been  ascertained  by  means  of  inquiry  or  otherwise,  the 
Court  or  judge  may  appoint  some  one  or  more  persons  to 
represent  such  heir-at-law,  customary  heir,  next-of-kin,  or 
class,  and  the  judgment  of  the  Court  or  judge  in  the  presence, 
of  such  persons  shall  be  binding  upon  the  heir-at-law 
customary  heir,  next-of-kin  or  class  so  represented. 

(b)  "In  any  other  case  in  which  an  heir-at-law, or  customary  ^^  ^^  *°y 
heir,  or  any  next-of-kin  or  a  class  shall  be  interested  in  any  difficulty  in 
proceedings,  the  Court  or  judge  may,  if,  having  regard  to  the  ^^n^J^ntf- 
nature  and  extent  of  the  interest  of  such  persons  or  any  of  ^g'lx^sc. 
them,  it  shall  appear  expedient  on  account  of  the  difficulty  of 
ascertaining    such    persons,  or    in    order   to   save  expense, 
appoint  one  or  more  persons  to  represent  such  heir,  or  to 
represent  all  or  any  of  such  next-of-kin  or  class,  and  the  judg- 
ment or  order  of  the  Court  or  judge  in  the  presence  of  the 
persons  so  appointed  shall  be  binding  upon  the  persons  so 
represented.'* 

Bule  88  provides  that  any  residuary  legatee  or  next-of-kin  Any  residuary 
entitled  to  a  judgment  or  order  for  the  administration  of  the  nJTt-of-k^in 
personal  estate  of  a  deceased  person  may  have  the  same  with-  ™der^for^S- 
out  serving  the  remaining  residuary  legatees  or  next-of-kin.     ministration 

.  .  without  serv- 

Bule  84  provides  that  any  legatee  interested  in  a  legacy  ing  othera  ; 
charged  on  real  estate,  and  any  person  interested  in  the  pro-  a^  any 
oeeds  of  real  estate  directed  to  be  sold,  and  who  may  be  respect  of 

Q  Q  2 
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legacy 
chargeil  on 
real  estate  or 
proceeds  of 
real  estate  : 


also  any  resi- 
(luary  devisee 
or  heir  : 


also  any  exe- 
cutor, admi- 
nistrator or 
trustee 
against  any 
one  benefi- 
ciary. 

Discretion  of 
Court  or 
judge  as  to 
adding 
parties  : 


also  as  to 
service  of 
notice  of 
judgment  or 
order  on 
persons  not 
parties  Hon  8  to 
bind  them  ; 


also  to  pro- 
ceed in 
absence  of 
legal  personal 
representa- 
tive of  any 
deceased 
person. 


entitled  to  a  judgment  or  order  for  the  administration  of  the 
estate  of  a  deceased  person,  may  have  the  same  without 
serving  any  other  legatee  or  person  interested  in  the  proceeds 
of  the  estate. 

Bule  85  provides  that  any  residuary  devisee  or  heir 
entitled  to  the  like  judgment  or  order,  may  have  the  same 
without  serving  any  co-residuary  devisee  or  co-heir. 

Bute  88  provides  that  nny  executor,  administrator  or 
trustee  entitled  thereto  may  have  a  judgment  or  order  against 
any  one  legatee,  next-of-kin,  or  cesttd  que  tm^t  for  the  adminis- 
tration of  the  estate  or  the  execution  of  the  trusts. 

Rule  89  provides  that  the  Court  or  a  judge  may  require 
any  person  to  be  made  a  party  to  any  action  or  proceeding, 
and  may  give  the  conduct  of  the  action  or  proceeding  to  such 
person  as  he  may  think  fit,  and  may  make  such  order  in  any 
particular  case  as  he  may  think  just,  for  placing  the  defendant 
on  the  record  on  the  same  footing  in  regard  to  costs  as  other 
parties  having  a  common  interest  with  him  in  the  matters  in 
question. 

Rule  40  provides  that  wherever,  in  any  action  for  the 
administration  of  the  estate  of  a  deceased  person  a  judgment 
or  an  order  has  been  pronounced  or  made  affecting  the  rights 
or  interests  of  persons  not  parties  to  the  action,  the  Court  or 
judge  may  direct  that  any  persons  interested  in  the  estate 
shall  be  served  with  notice  of  the  judgment  or  order ;  and 
after  such  notice  such  persons  shall  be  bound  by  the  proceed- 
ings, in  the  same  manner  as  if  they  had  originally  been  made 
parties,  and  shall  be  at  liberty  to  attend  the  proceedings  under 
the  judgment  or  order.  Any  person  so  served  may,  within  one 
month  after  such  service,  apply  to  the  Court  or  judge  to 
discharge,  vary  or  add  to  the  judgment  or  order. 

Rule  46  enables  the  Court  or  judge  where  any  deceased 
person  who  was  interested  in  the  matter  in  question  has  no 
legal  personal  representative  to  proceed  in  the  absence  of  any 
such  person,  and  may  appoint  some  person  to  represent  his 
estate  for  all  the  purposes  of  the  proceeding,  andany  order  con- 
sequent  thereon  shall  bind  the  estate  of  the  deceased  person. 
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It  would  seem  that  this  last  rule  will  not  apply  to  the 
following  cases  {q) : — 

1.  Where  the  estate  of  the  deceased  person  is  that  which 
is  being  administered  in  the  suit ; 

2.  Where  the  interest  of  the  deceased  person  is  adverse 
to  that  of  the  plaintiff; 

8.  Where  the  representative  of   the  deceased  person  has 
active  duties  to  perform. 

Kule  47  pi'ovides  that  except  by  leave  no  party  other  than  Appearance 
the   executor  or  administrator  shall  be  entitled  to  appear  persons  not 
either  in  Court  or  in  chambers  on  the  claim  of  any  person  P**'^^^* 
not   a  party  against  the  estate  in  respect  of  any  debt  or 
liability.     Under  this  rule  even  the  plaintiff  creditor  has  no 
right  to  attend ;  and  under   the  general  power  of  the  Court 
liberty  to  attend  the  proceedings   generally  in  reference  to 
claims  will  not  be  granted  to  a  creditor  not  a  party  even  at  his 
own  expense (')• 

Extensive  administrative  powers  are  given  to  the  Public  Administra- 
Trustee  by  the    Public    Trustee   Act,   1906,   and    s.   3    (5)  pubu/ 
enables  the  Court  where  proceedings  have  been  instituted  for  '^""^®®- 
the  administration  of  estates  of  small  value  to  order  that  the 
estate  shall  be  administered  by  the  Public  Trustee  instead  of 
the  Court  («). 

Sect.  2. — Proceedinga  in  the  County  Court. 

Actions  may  be  brought  in  the  County  Court  for  adminis- 
tration or  accounts  relating  to  the  estates  of  deceased  persons. 
This  jurisdiction  is  concurrent  with  the  jurisdiction  of  the  Extent  of 
High  Court,  but  is  limited  to  estates  not  exceeding  iE500  in 
amount  or  value  (0* 

A  transfer  may  be  ordered  of  proceedings  in  the  High  Orders  for 
Court  which  might  have  been   commenced  in  the  County 
Court  (u),  but  special  reasons  must  be  shown  {v). 

iq)  Moore  r.   Morris,  (1871)  L.   R.  719. 
13  £q.  139,  140,  on  corresponding  sec-  («)  See  Appendix, 

tion  of  Chancery  Pit>cedare  Act,  15  k  (t)  51  &  52  Vict.  c.  43,  s.  67  (1). 

16  Vict.  c.  86,  8.  44.  (w)  Sect.  69. 

(r)  Re  Schwabacher.  [19()7J  1  Ch.  (r)  Picardr.Hine,(1868)  18L.T.705. 
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Distributive 
share,  or 
legacy  under 
it  50. 

Practice. 


The  predominating  considerations  on  applications  for 
transfer  would  seem  to  be  convenience,  delay  and  expenses, 
and  consequently  orders  for  transfer  have  been  made  where 
the  majority  of  the  claimants  reside  in  the  district  in  which 
the  debtor  resided,  and  the  estate  is  believed  to  be  insolvent, 
the  County  Court  being  the  proper  Bankruptcy  Court  (x). 

The  County  Court  has  also  jurisdiction  to  order  payment 
of  a  distributive  share  under  an  intestacy,  or  any  legacy,  not 
exceeding  £50  (y). 

The  practice  in  the  County  Court  is  assimilated  to  the 
practice  of  the  High  Court  (z). 


On  petition. 


By  transfer. 


(3)  Proceedings  in  Banhruptcy. 

The  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  53),  s.  125, 
enables  any  creditor  of  a  deceased  debtor,  whose  debt  would 
have  been  sufficient  to  support  a  bankruptcy  petition,  to  pre- 
sent a  petition  in  bankruptcy  for  the  administration  of  the 
estate  of  the  deceased  debtor  according  to  the  law  of  bank- 
ruptcy, and  an  order  for  administration  may  be  made 
accordingly. 

The  Act  also  authorises  a  transfer  on  the  application  of 
any  creditor  to  the  Court  exercising  jurisdiction  in  bankruptcy 
of  proceedings  commenced  in  any  Court  of  Justice  for  the 
administration  of  the  deceased  debtor's  estate  on  proof  that 
the  estate  is  insufficient  to  pay  its  debts. 

Under  s.  21  (2)  of  the  Bankruptcy  Act,  1890  (53  &  54 
Vict.  c.  71),  the  power  of  transfer  may  be  exercised  without 
the  application  of  any  creditor,  and  whenever  the  Court  is 
satisfied  that  the  estate  is  insufficient  to  pay  its  debts.  The 
transfer  may  be  ordered  after  judgment  for  administration 
has  been  given  (a). 

The  power  to  transfer  is  a  discretionary  power  and  not  a 
power  which  the  judge  is  bound  to  exercise  whenever  the 


{jt)  Senhouse  r.  Mawson,  (IS^T))  52 
L.  T.  745;  He  York,  (1W7)  36  C.  D. 
233. 

(y)  Sect.  58. 


(.-)  See  Williams  (10th  ed.)  1686  tt 
9eq.,  anii  Annual  Count t  Court  Pnu:- 
tice. 

(a)  Rt  York,  nbi  mp. 
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estate  is  shown  to  be  insolvent.  The  predominating  considera- 
tions would  seem  to  be  convenience,  delay,  and  expense. 
The  circumstance  that  the  executor  has  a  right  of  retainer 
and  a  liberty  not  to  plead  the  Statute  of  Limitations  to  a  debt, 
which  right  would  be  recognised  in  the  Chancery  Division, 
but  might  be  taken  away  by  a  transfer  to  the  Court  of  Bank- 
ruptcy, is  not  a  ground  for  the  transfer  (b). 

Where  a  member  of  a  partnership  dies  insolvent  and  an  Consolidation 

.in  partner- 
order  is  made  under  s.  125   for   the  administration  of  his  ship  proceed- 

estate  in  bankruptcy,  and  afterwards  the  surviving  partner  ^°^* 

becomes  bankrupt,  the  Court  has  jurisdiction  to  direct  the 

proceedings  in  the  two  estates  to  be  consolidated  (c). 

The  property  which  vests  in  the  trustee  under  an  adminis*  Rigiits  of 

execution 

tration  order  made  under  s.  125  and  is  to  be  administered  for  creditors  of 

the  benefit  of  the  creditors  of  the  deceased  is  the  property  of 

the  deceased    subject  to  any  liabilities    and  rights  which 

attached  to  it  in  his  hands  {d).    With  regard  to  an  execution 

creditor,  by  s.  26  of  the  Sale  of  Goods  Act,  1898  (56  &  57  Vict. 

c.  71),  the  writ  ot  fieri  facias  or  other  writ  of  execution  against 

goods  binds  the  property  in  the  goods  as  from  the  delivery  of 

the  writ  to  the  sheriff,  but  not  so  as  to  prejudice  a  purchaser 

in  good  faith  without  notice.    Under  s.  62  (1)  •*  goods  "  include 

all  chattels  personal  other  than  things  in  action  and  money. 

It  is  only  by  s.  12  of  the  Judgments  Act,  1838  (1  &  2  Vict. 

c.  110),  that  money,  bank  notes,  negotiable  instruments,  and 

other  securities  for  money  can  be  seized  and  taken  under  a 

writ  of^./a.,  but  it  is  merely  a  right  to  seize,  and  that  right 

dies  upon  the  death  of  the  execution  debtor  and  the  money 

becomes  the    property  of   his    personal  representative,  and 

it  is  too  late  then  for  the  sheriff  to  do  any  act  by  way  of 

seizing  it  (<?)• 

(h)  Be  Baker,  (1890)  44  C.  D.  262  ;  estates  in  payment  of  creditors, 

and  see  Be  Khoades,  [1899]  2  Q.  B.  (<0  Hasluck   v,    Clark,    [1899]     1 

347.  Q.  B.  699. 

(e)  /?<!  Greaves,  [1904]  2  K.B.493;  (e)  Johnson  v.  Pickering,  [1908]  1 

and  see  aiite,  p.  868,  as  to  the  order  of  K.  B.  1  ;  see  also  ante,  p.  536. 
application  of  the  joint  and  separate 
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THE   PUBLIC  TEUSTEE   ACT,   1906. 
6  Edw.  VIL  c.  55. 

An  Act  to  provide  for  the  appointment  of  a  Public  Trustee  and      a.d.  1906. 
to  amend  the  Law  relating  to  the  administration  of  Trusts. 

[2l8t  December,  1906.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : — 

Establishment  of  Public  Trustee. 
1. — (1)  There   shall  be  established   the  office  of  public  Office  of 

trustee.  public  trustee. 

(2)  The  public  trustee  shall  be  a  corporation  sole  under  that 
name,  with  perpetual  succession  and  an  official  seal,  and  may 
sue  and  be  sued  under  the  above  name  like  any  other  coi*po- 
ration  sole,  but  any  instruments  sealed  by  him  shall  not,  by 
reason  of  his  using  a  seal,  be  rendered  liable  to  a  higher  stamp 
duty  than  if  he  were  an  individual. 

Powers  and  Duties  of  Public  Trustee. 

2. — (1)  Subject  to  and  in  accordance  with  the  provisions  General 
of  this  Act  and  rules  made  thereunder,  the  public  trustee  may,  §^u^of " 
if  he  thinks  fit —  public  trustee. 

(a)  act  in  the  administration  of  estates  of  small  value  ; 

(b)  act  as  custodian  trustee ; 

(c)  act  as  an  ordinary  trustee ; 

(d)  be  appointed  to  be  a  judicial  trustee  ; 

(e)  be  appointed  to  be  the  administrator  of  the  property 

of  a  convict  under  the  Forfeiture  Act,  1870.  33  &  34  Vict. 

c.  23. 
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A.D.  1906.  (2)  Subject  to  the  provisions  of  this  Act,  and  to  the  rules 

made  thereunder,  the  public  trustee  may  act  either  alone  or 
jointly  with  any  person  or  body  of  persons  in  any  capacity 
to  which  he  may  be  appointed  in  pursuance  of  this  Act,  and 
shall  have  all  the  same  powers,  duties,  and  liabilities,  and  be 
entitled  to  the  same  rights  and  immunities  and  be  subject  to 
the  control  and  orders  of  the  Court,  as  a  private  trustee  acting 
in  the  same  capacity. 

(3)  The  public  trustee  may  decline,  either  absolutely  or 
except  on  the  prescribed  conditions,  to  accept  any  trust,  bat 
he  shall  not  decline  to  accept  any  trust  on  the  ground  only 
of  the  small  value  of  the  trust  property. 

(4)  The  public  trustee  shall  not  accept  any  trust  which 
involves  the  management  or  carrying  on  of  any  business, 
except  in  the  cases  in  which  he  may  be  authorised  to  do  so 
by  rules  made  under  this  Act,  nor  any  trust  under  a  deed  of 
arrangement  for  the  benefit  of  creditors,  nor  the  administration 
of  any  estate  known  or  believed  by  him  to  be  insolvent. 

(5)  The  public  trustee  shall  not  accept  any  trust 
exclusively  for  religious  or  charitable  purposes,  and  nothing 
in  this  Act  contained,  or  in  the  rules  to  be  made  under  the 
powers  in  this  Act  contained,  shall  abridge  or  affect  the  powers 
or  duties  of  the  official  trustee  of  charity  lands  or  official 
trustees  of  charitable  funds. 


(1)  In  the  Administration  of  Small  Estates. 

Administra-  3. — (1)  Any  person   who  in  the  opinion  of  the  public 

tion  of  small    tj-ygtee  would  be  entitled  to  apply  to  the  Court  for  an  order 

for  the  administration  by  the  Court  of  an  estate,  the  gross 
capital  value  whereof  is  proved  to  the  satisfaction  of  the  public 
trustee  to  be  less  than  one  thousand  pounds,  may  apply  to 
the  public  trustee  to  administer  the  estate,  and,  where  any 
such  application  is  made  and  it  appears  to  the  public  trustee 
that  the  persons  beneficially  entitled  are  persons  of  small 
means,  the  public  trustee  shall  administer  the  estate,  unless 
he  sees  good  reason  for  refusing  to  do  so. 

(2)  On  the  public  trustee  undertaking,  by  declaration  in 
writing  signed  and  sealed  by  him,  to  administer  the  estate 
the  trust  property  other  than  stock  shall,  by  virtue  of  this 
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Act,  vest  in  him,  and  the  right  to  transfer  or  call  for  the      a.d.  1906. 
transfer  of  any  stock  forming  part  of  the  estate  shall  also 
vest  in  him,  in  like  manner  as  if  vesting  orders  had  been 
made  for  the  purpose  by  the  High  Court  under  the  Trustee  ^^  &  67  Vict. 
Act,  1898,  and  that  Act  shall  apply  accordingly.     As  from 
such  vesting  any  trustee  entitled  under  the  trust  to  administer 
the  estate  shall  be  discharged  from  all  liability  attaching  to 
the  administration,  except  in  respect  of  past  acts  : 
Provided  that — 

(a)  the  public  trustee  shall  not  exercise  the  right  oi 

himself  transferring  the  stock  without  the  leave  of 
the  Court ;  and 

(b)  this  sub-section  shall  not  apply  to  any  copyhold 

land  forming  part  of  the  estate,  but  the  public 
trustee  shall,  as  respects  such  land,  have  the  like 
powers  as  if  he  had  been  appointed  by  the  Court 
under  section  thirty-three  of  the  Trustee  Act,  1898, 
to  convey  the  land,  and  section  thirty-four  of  that 
Act  shall  apply  accordingly. 

(3)  For  the  purposes  of  the  administration  the  public 
trustee  may  exercise  such  of  the  administrative  powers  and 
authorities  of  the  High  Court  as  may  be  conferred  on  him  by 
rules  under  this  Act,  subject  to  such  conditions  as  may  be 
imposed  by  the  rules. 

(4)  Eules  shall  be  made  under  this  Act  for  enabling  the 
public  trustee  to  take  the  opinion  of  the  High  Court  on  any 
question  arising  in  the  course  of  any  administration  without 
judicial  proceedings,  and  otherwise  for  making  the  procedure 
under  this  section  simple  and  inexpensive. 

(5)  Where  proceedings  have  been  instituted  in  any  Court 
for  the  administration  of  an  estate,  and  by  reason  of  the  small 
value  of  the  estate  it  appears  to  the  Court  that  the  estate  can 
be  more  economically  administered  by  the  public  trustee  than 
by  the  Court,  or  that  for  any  other  reason  it  is  expedient  that 
the  estate  should  be  administered  by  the  public  trustee  instead 
of  the  Court,  the  Court  may  order  that  the  estate  shall  be 
administered  by  the  public  trustee,  and  thereupon  (subject  to 
any  directions  by  the  Court)  this  section  shall  apply  as  if  the 
administration  of  the  estate  had  been  undertaken  by  the  public 
trustee  in  pursuance  of  this  section. 
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(2)  As  Custodian  Tnistee. 

Custodian  4. — (1)  Subject  to  rules  under  this  Act  the  public  trustee 

may,  if  he  consents  to  act  as  such,  and  whether  or  not  the 
number  of  trustees  has  been  reduced  below  the  original  number, 
be  appointed  to  be  custodian  trustee  of  any  trust — 

<a)  by  order  of  the  Court  made  on  the  application  of  any 
person  on  whose  application  the  Court  may  order  the 
appointment  of  a  new  trustee ;  or 

(b)  by    the    testator,   settlor,  or    other    creator   of    any 

trust;  or 

(c)  by  the  person  having  power  to  appoint  new  trustees. 
(2)  Where  the  public  trustee  is  appointed  to  be  custodian 

trustee  of  any  trust — 

(a)  The  trust  property  shall  be  transferred  to  the  custodian 
trustee  as  if  he  were  sole  trustee,  and  for  that  pur- 
pose vesting  orders  may,  where  necessary,  be  made 
under  the  Trustee  Act,  1893  : 

<b)  The  management  of  the  trust  property  and  the  exercise 
of  any  power  or  discretion  exerciseable  by  the  trustees 
under  the  trust  shall  remain  vested  in  the  trustees 
other  than  the  custodian  trustee  (which  trustees  are 
herein-after  referred  to  as  the  managing  trustees) : 

(c)  As  between  the  custodian  trustee  and  the  managing 

trustees,  and  subject  and  without  prejudice  to  the 
rights  of  any  other  persons,  the  custodian  trustee 
shall  have  the  custody  of  all  securities  and  docu- 
ments of  title  relating  to  the  trust  property,  but  the 
managing  trustees  shall  have  free  access  thereto 
and  be  entitled  to  take  copies  thereof  or  extracts 
therefrom : 

(d)  The  custodian  trustee  shall  concur  in  and  perform  all 

acts  necessary  to  enable  the  managing  trustees  to 
exercise  their  powers  of  management  or  any  other 
power  or  discretion  vested  in  them  (including  the 
power  to  pay  money  or  securities  into  Court),  unless 
the  matter  in  which  he  is  requested  to  concur  is  a 
breach  of  trust,  or  involves  a  personal  liability  upon 
him  in  respect  of  calls  or  otherwise,  but  unless  he 
so  concurs,  the  custodian  trustee  shall  not  be  liable 
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for  any  act  or  default  on  the  part  of  the  managing     a.d.  1906. 
trustees  or  any  of  them  : 

(e)  AH  sums  payable  to  or  out  of  the  income  or  capital  of 

the  trust  property  shall  be  paid  to  or  by  the  custodian 
trustee:  Provided  that  the  custodian  trustee  may 
allow  the  dividends  and  other  income  derived  from 
the  trust  property  to  be  paid  to  the  managing  trustees 
or  to  such  person  as  they  direct,  or  into  such  bank 
to  the  credit  of  such  person  as  they  may  direct,  and 
in  such  case  shall  be  exonerated  from  seeing  to  the 
application  thereof,  and  shall  not  be  answerable  for 
any  loss  or  misapplication  thereof : 

(f)  The  power  of  appointing  new   trustees,  when  exer- 

ciseable  by  the  trustees,  shall  be  exerciseable  by  the 
managing  trustees  alone,  but  the  custodian  trustee 
shall  have  the  same  power  of  applying  to  the  Court 
for  the  appointment  of  a  new  trustee  as  any  other 
trustee : 

(g)  In  detei*mining  the  number  of  trustees  for  the  purposes. 

of  the  Trustee  Act,  1893,  the  custodian  trustee  shall 
not  be  reckoned  as  a  trustee  : 

(h)  The  custodian  trustee,  if  he  acts  in  good  faith,  shall 
not  be  liable  for  accepting  as  correct  and  acting  upon 
the  faith  of  any  written  statement  by  the  managing 
trustees  as  to  any  birth,  death,  marriage,  or  other 
matter  of  pedigree  or  relationship,  or  other  matter  of 
fact,  upon  which  the  title  to  the  trust  property  or 
any  part  thereof  may  depend,  nor  for  acting  upon 
any  legal  advice  obtained  by  the  managing  trustees, 
independently  of  the  custodian  trustee : 

(i)  The  Court  may,  on  the  application  of  either  the 
custodian  trustee,  or  any  of  the  managing  trustees^ 
or  of  any  beneficiary,  and  on  proof  to  their  satisfac- 
tion that  it  is  the  general  wish  of  the  beneficiaries^ 
or  that  on  other  grounds  it  is  expedient,  to  terminate 
the  custodian  trusteeship,  make  an  order  for  that 
purpose,  and  the  Court  may  thereupon  make  such 
vesting  orders  and  give  such  directions  as  under  the 
circumstances  may  seem  to  the  Court  to  be  necessary 
or  expedient. 
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(8)  The  provisions  of  this  seeiion  shall  apply  in  like 
manner  as  to  the  public  trustee  to  any  JM^nking  or  insarance 
company  or  other  body  corporate  entilled  by  rules  made  under 
this  Act  to  act  as  custodian  trustee,  with  power  for  such 
company  or  body  corporate  to  charge  and  retain  or  pay  out  of 
the  trust  property  fees  not  exceeding  the  fees  eharg^eable  by 
the  public  trustee  as  custodian  trustee. 

(8)  As  an  Ordinary  Trustee. 

6. — (1)  The  public    trustee  may  by  that  name,  or  any 
other  sufficient  description,  be  appointed  to  be  trustee  of  any 
will  or  settlement  or  other  instrument  creating  a  trust  or  to 
perfoim  any  trust  or  duty  belonging  to  a  class  which   he  is 
authorised  by  the  rules  made  under  this  Act  to  accept,  and 
may  be  so  appointed  whether  the  will  or  settlement  or  instru- 
ment creating  the  trust  or  duty  was  made  or  came  into  opera- 
tion before  or  after  the  passing  of  this  Act,  and  either  as  an 
original  or  as  a  new  trustee,  or  as  an  additional  trustee,  in  the 
same  cases,  and  in  the  same  manner,  and  by  the  same  persons 
or  Court,  as  if  he  were  a  private  trustee,  with  this  addition, 
that,  though  the  trustees  originally  appointed  were  two  or 
more,  the  public  trustee  may  be  appointed  sole  trustee. 

(2)  Where  the  public  trustee  has  been  appointed  a  trustee 
of  any  trust,  a  co-trustee  may  retire  from  the  trust  under  and 
in  accordance  with  section  eleven  of  the  Trustee  Act,  1893, 
notwithstanding  th^t  there  are  not  more  than  two  trustees, 
and  without  such  consents  as  are  required  by  that  section. 

(S)  The  public  trustee  shall  not  be  so  appointed  either  as 
a  new  or  additional  trustee  where  the  will,  settlement,  or 
other  instrument  creating  the  trust  or  duty  contains  a  direc- 
tion to  the  contrary,  unless  the  Court  otherwise  order. 

(4)  Notice  of  any  proposed  appointment  of  the  public 
trustee  either  as  a  new  or  additional  trustee  shall  where 
practicable  be  gi^en  in  the  prescribed  manner  to  all  persons 
beneficially  interested  who  are  resident  in  the  United  Kingdom 
and  whose  addresses  are  known  to  the  persons  proposing  to 
make  the  appointment,  or,  if  such  beneficiaries  are  infants,  to 
their  guardians,  and  if  any  person  to  whom  such  notice  has 
been  given  within  twenty-one  days  fnm  the  receipt  of  the 
aiotice  applies  to  the  Court,  the  Court  may,  if  having  regard  to 
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the  interests  of  all  the  beneficiaries  it  considers  it  expedient  to      a.d.  1906. 
do  so,  make  an  order  prohibiting  the  appointment  being  made, 
provided  that  a  failure  to  give  any  such   notice  shall  not 
invalidate  any  appointment  made  under  this  section. 

6. — (1)  If  in  pursuance  of  any  rule  under  this  Act,  the  Power  as  to 
public  trustee  is  authorised  to  accept  by  that  name  probates  of  p^batef 
wills  or  letters  of  administration,  the  Court  having  jurisdiction 
to  grant  probate  of  a  will  or  letters  of  administration  may 
grant  such  probate  or  letters  to  the  public  trustee  by  that 
name,  and  for  that  purpose  the  Court  shall  consider  the  public 
trustee  as  in  law  entitled  equally  with  any  other  person  or 
class  of  persons  to  obtain  the  grant  of  letters  of  administra- 
tion, save  that  the  consent  or  citation  of  the  public  trustee 
shall  not  be  required  for  the  grant  of  letters  of  administration 
to  any  other  person,  and  that,  as  between  the  public  trustee 
and  the  widower  widow  or  next-of-kin  of  the  deceased,  the 
widower  widow  or  next-of-kin  shall  be  preferred,  unless  for 
good  cause  shown  to  the  contrary. 

(2)  Any  executor  who  has  obtained  probate  or  any 
administrator  who  has  obtained  letters  of  administration,  and 
notwithstanding  he  has  acted  in  the  administration  of  the 
deceased's  estate,  may,  with  the  sanction  of  the  Court,  and 
after  such  notice  to  the  persons  beneficially  interested  as  the 
Court  may  direct,  transfer  such  estate  to  the  public  trustee  for 
administration  either  solely  or  jointly  with  the  continuing 
executors  or  administrator,  if  any.  And  the  order  of  the 
Court  sanctioning  such  transfer  shall,  subject  to  the  provisions 
of  this  Act,  give  to  the  public  trustee  all  the  powers  of  such 
executor  and  administrator,  and  such  executor  and  adminis- 
trator shall  not  be  in  any  way  liable  in  respect  of  any  act  or 
default  in  reference  to  such  estate  subsequent  to  the  date  of 
such  order,  other  than  the  act  or  default  of  himself  or  of 
persons  other  than  himself  for  whose  conduct  he  is  in  law 
responsible. 

Liability :  Officers  and  Offices:  Fees. 

7. — (1)  The  Consolidated  Fund  of  the  United  Kingdom  Liability  of 
shaU  be  liable  to  make  good  all  sums  required  to  discharge  ^^^"""^ 
any  liability  which  the  public  trustee,  if  he  were  a  private 
trustee,  would  be  personally  liable  to  discharge,  except  where 
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t})e  liability  is  one  to  which  neither  (he  public  trustee  nor  mv 
of  his  officers  has  in  any  way  contributed,  and  niiieli  neither 
he  nor  any  of  his  officers  could  by  the  exerdae  of  rfMnonahle 
diligence  have  averted,  and  in  that  ease  ibe  pablie  tamstee 
shall  not,  nor  shall  the  Consolidated  Fund,  be  subject  to  any 
liability. 

(2)  All  sums  payable  in  pur.->uance  of  this  section  out  of 
the  Consolidated  Fund  shall  be  charged  on  and  issued  out  of 
that  fund  or  the  growing  produce  thereof. 

8. — (1)  The  Lord  Chancellor  shall  appoint  a  fit  person  to 
the  office  of  public  trustee,  who  shall  hold  office  during 
pleasure,  and  receive  such  salary  or  fees,  and  be  appointed  on 
such  terms,  as  the  Treasury  may  determine. 

(2)  The  Lord  Chancellor  shall  appoint  such  persons  to  be 
officers  of  the  public  trustee  as,  subject  to  the  sanction  of  the 
Treasury,  he  may  consider  necessary  for  the  purposes  of  this 
Act,  and  those  officers  shall  hold  office  upon  such  terms,  and 
be  remunerated  at  such  rates  and  in  such  manner,  as  the 
Treasury  may  sanction. 

(8)  Any  person  appointed  to  be  public  trustee  or  an  officer 
of  the  public  trustee  may,  and  shall,  if  the  Treasury  so  require, 
be  a  person  already  in  the  public  service. 

(4)  The  public  trustee  shall,  if  so  directed  by  the  Lord 
Chancellor  with  the  concurrence  of  the  Treasury,  maintain 
offices  in  London  and  elsewhere,  and,  so  far  as  practicable, 
buildings  already  used  for  public  purposes  shall  be  used  for 
such  offices. 

(5)  The  salary  or  remuneration  of  the  public  trustee  and 
his  officers  and  such  other  expenses  of  executing  his  office  or 
otherwise  carrying  this  Act  into  effect  as  may  be  sanctioned  by 
the  Treasury  shall  be  paid  out  of  moneys  provided  by 
Parliament. 

9. — (1)  There  shall  be  charged  in  respect  of  the  duties  of 
the  public  trustee  such  fees,  whether  by  way  of  percentage  or 
otherwise,  as  the  Treasury  with  the  sanction  of  the  Lord 
Chancellor  may  fix,  and  such  fees  shall  be  collected  and 
accounted  for  by  such  persons,  and  in  such  manner,  and  shall 
be  paid  to  such  account,  as  the  Treasury  direct. 

(2)  Any  expenses  which  might  be  retained  or  paid  out  of 
the  trust  property  if  the  public  trustee  were  a  private  trustee 
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shall  be  so  retained  or  paid,  and  the  fees  shall  be  retained  or     a.d.  1906. 
paid  in  the  like  manner  as  and  in  addition  to  such  expenses. 

(3)  Such  fees  shall,  under  the  regulations  of  the  Treasury, 
be  applied  as  an  appropriation  in  aid  of  moneys  provided  by 
Parliament  for  expenses  under  this  Act,  and  so  far  as  not  so 
applied  shall  be  paid  into  the  Exchequer. 

(4)  The  fees  under  this  section  shall  be  arranged  from 
time  to  time  so  as  to  produce  an  annual  amount  sufficient  to 
discharge  the  salaries  and  other  expenses  incidental  to  the 
working  of  this  Act  (including  such  sum  as  the  Treasury  may 
from  time  to  time  determine  to  be  required  to  insure  the 
Consolidated  Fund  against  loss  under  this  Act)  and  no  more. 

(5)  The  incidence  of  the  fees  and  expenses  under  this 
section  as  between  capital  and  income  shall  be  determined  by 
the  public  trustee. 

Supplemental  Provisions  as  to  Publio  Trustee. 

10. — (1)  A  person  aggrieved  by  any  act  or  omission  or  Appeal  to  the 
decision  of  the  public  trustee  in  relation  to  any  trust  may    ^^^* 
apply  to  the  Court,  and  the  Court  may  make  such  order  in 
the  matter  as  the  Court  thinks  just. 

(2)  Subject  to  rules  of  Court,  an  application  under  this 
section  to  the  High  Court  shall  be  made  to  a  judge  of  the 
Chancery  Division  of  the  High  Court  in  Chambers. 

U. — (1)  The  public  trustee  shall  not,  nor  shall  any  of  his  Mode  of 
officers,  act  under  this  Act  for  reward,  except  as  provided  by  ^b?S  trustee 
this  Act. 

(2)  The  public  trustee  may,  subject  to  the  rules  made 
under  this  Act,  employ  for  the  purposes  of  any  trust  such 
solicitors,  bankers,  accountants,  and  brokers,  or  other  persons 
as  he  may  consider  necessary,  and  in  determining  the  persons 
to  be  so  employed  in  relation  to  any  trust  the  public  trustee 
shall  have  regard  to  the  interests  of  the  trust,  but  subject 
to  this  shall,  whenever  practicable,  take  into  consideration  the 
wishes  of  the  creator  of  the  trust  and  of  the  other  trustees  (if 
any)  and  of  the  beneficiaries,  either  expressed  or  as  implied 
by  the  practice  of  the  creator  of  the  trust,  or  in  the  previous 
management  of  the  trust. 

(8)  On  behalf  of  the  public  trustee  such  person  as  may  be 
prescribed  may  take  any  oath,  make  any  declaration,  verify 
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any  aeconnt,  gire  personal  attendance  at  any  Court  or  plaee, 
and  do  any  act  or  thing  whatsoever  which  the  public  trastee 
is  required  or  aathorised  to  take,  make,  verify,  give  or  do : 
Provided  that  nothing  in  this  Act  or  in  any  rule  made  under 
this  Act  shall  confer  upon  any  person  not  otherwise  entitled 
thereto  any  right  to  appear,  or  act,  or  be  heard  in  or  before  any 
Coort  or  tribunal,  on  behalf  or  instead  of  the  public  trustee,  or 
to  do  any  act  whatsoever  on  behalf  or  on  the  instructions  of  the 
public  trustee,  which  could  otherwise  only  be  lawfully  done  by 
a  barrister,  or  a  duly  certificated  solicitor. 

(4)  Where  any  bond  or  security  would  be  required  from  a 
private  person  upon  the  grant  to  him  of  administration,  or 
upon  his  appointment  to  act  in  any  capacity,  the  public  trustee, 
if  administration  is  granted  to  him  or  if  he  is  appointed  to 
act  in  such  capacity  as  aforesaid,  shall  not  be  required  to 
give  such  bond  or  security,  but  shall  be  subject  to  the  same 
liabilities  and  duties  as  if  he  had  given  such  bond  or  security. 

(5)  The  entry  of  the  public  trustee  by  that  name  in  the 
books  of  a  company  shall  not  constitute  notice  of  a  trust,  and 
a  company  shall  not  be  entitled  to  object  to  enter  the  name  of 
the  public  trustee  on  its  books  by  reason  only  that  the  public 
trustee  is  a  corporation,  and,  in  dealings  with  property,  the 
fact  that  the  person  or  one  of  the  persons  dealt  with  is  the 
public  trustee,  shall  not  of  itself  constitute  notice  of  a  trust. 

12.  The  provisions  of  this  Act  with  respect  to  the  High 
Court  shall,  in  their  application  to  cases  within  the  jurisdic* 
tion  of  a  Palatine  Court,  include  that  Court,  and  the  public 
trustee  shall  provide  an  address  within  the  county  palatine 
where  service  upon  him  of  any  proceedings  under  this  Act 
in  such  Palatine  Court  may  be  effected ;  the  rules  of  Court 
relating  to  the  exercise  of  the  jurisdiction  of  a  Palatine  Court 
under  this  Act  shall  be  made  by  the  authority  having  power 
to  make  general  rules  and  orders  of  that  Court. 


Investigation 
and  audit  of 
trust 
accounts. 


Investigation  and  Audit  of  Trust  Accounts. 

13. — (1)  Subject  to  rules  under  this  Act  and  unless  the 
Court  otherwise  orders,  the  condition  and  accounts  of  any 
trust  shall,  on  an  application  being  made  and  notice  thereof 
given  in  the  prescribed  manner  by  any  trustee  or  beneficiary,  be 
investigated  and  audited  by  such  solicitor  or  public  accountant 
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as  may  be  agreed  on  by  the  applicant  and  the  trustees  or,     a.d.  iuog. 
in  default  of  agreement,  by  the  public  trustee  or  some  person 
appointed  by  him  : 

Provided  that  (except  with  the  leave  of  the  Court)  such 
an  investigation  or  audit  shall  not  be  required  within  twelve 
months  after  any  such  previous  investigation  or  audit,  and 
that  a  trustee  or  beneficiary  shall  not  be  appointed  under  this 
section  to  make  an  investigation  or  audit. 

(2)  The  person  making  the  investigation  or  audit  (herein- 
after called  the  auditor)  shall  have  a  right  of  access  to  the 
books,  accounts,  and  vouchers  of  the  trustees,  and  to  any 
securities  and  documents  of  title  held  by  them  on  account  of 
the  trust,  and  may  require  from  them  such  information  and 
explanation  as  may  be  necessary  for  the  performance  of  his 
duties,  and  upon  the  completion  of  the  investigation  and  audit 
shall  forward  to  the  applicant  and  to  every  trustee  a  copy  of 
the  accounts,  together  with  a  report  thereon,  and  a  certificate 
signed  by  him  to  the  effect  that  the  accounts  exhibit  a  true 
view  of  the  state  of  the  affairs  of  the  trust  and  that  he  has 
had  the  securities  of  the  trust  fund  investments  produced 
to  and  verified  by  him  or  (as  the  case  may  be)  that  such 
accounts  are  deficient  in  such  respects  as  may  be  specified  in 
such  certificate. 

(3)  Every  beneficiary  under  the  trust  shall,  subject  to 
rules  under  this  Act,  be  entitled  at  all  reasonable  times  to 
inspect  and  take  copies  of  the  accounts,  report,  and  certificate, 
and,  at  his  own  expense,  to  be  furnished  with  copies  thereof 
or  extracts  therefrom. 

(4)  The  auditor  may  be  removed  by  order  of  the  Court, 
and,  if  any  auditor  is  removed,  or  resigns,  or  dies,  or  becomes 
bankrupt  or  incapable  of  acting  before  the  investigation  and 
audit  is  completed,  a  new  auditor  may  be  appointed  in  his 
place  in  like  manner  as  the  original  auditor. 

(5)  The  remuneration  of  the  auditor  and  the  other  expenses 
of  the  investigation  and  audit  shall  be  such  as  may  be  pre- 
scribed by  rules  under  this  Act,  and  shall,  unless  the  public 
trustee  otherwise  directs,  be  borne  by  the  estate ;  and,  in  the 
event  of  the  public  trustee  so  directing,  he  may  order  that 
such  expenses  be  borne  by  the  applicant  or  by  the  trustees 
personally  or  partly  by  them  and  partly  by  the  applicant. 
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which  the  anditor  has  a  right  of  access  under  this  section  fails 
or  refuses  to  allow  him  to  have  access  thereto  or  in  anyindse 
obstructs  the  investigation  or  audit,  the  auditor  may  apply  to 
the  Court,  and  thereupon  the  Court  shall  make  such  order  as 
it  thinks  just. 

(7)  Subject  to  rules  of  Court,  applications  under  or  for  the 
purposes  of  this  section  to  the  High  Court  shall  be  made  to  a 
judge  of  the  Chancery  Division  in  Chambers. 

(8)  If  any  person  in  any  statement  of  accounts,  report,  or 
certificate  required  for  the  purposes  of  this  section  wilfully 
makes  a  statement  false  in  any  material  particular,  he  shall 
be  liable  on  conviction  on  indictment  to  imprisonment  for  a 
term  not  exceeding  two  years,  and  on  summary  conviction  to 
imprisonment  for  a  term  not  exceeding  six  months,  with  or 
without  hard  labour,  and  in  either  case  to  a  fine  in  lieu  of  or 
in  addition  to  such  punishment. 

KuLES :  Dbfinitioms  :  Short  Title  and  Extent. 

Rnl««  14. — (1)  The  Lord  Chancellor  shall,  with  the  concurrence 

of  the  Treasury,  make  rules  for  carrying  into  effect  the  objects 
of  this  Act,  and  in  particular  for  all  or  any  of  the  following 
purposes  (that  is  to  say) : — 

(a)  establishing  the  office  of  public  trustee  and  prescribing 

the  trusts  or  duties  he  is  authorised  to  accept  or 
undertake,  and  the  security,  if  any,  to  be  given  by 
the  public  trustee  and  his  officers : 

(b)  the  transfer  to  and  from  the  public  trustee  of  any 

property : 

(c)  the  accounts  to  be  kept  and  an  audit  thereof : 

(d)  the  establishment  and  regulation  of  any  branch  office : 

(e)  excluding  any  trusts  from  the  operation  of  this  Act  or 

any  part  thereof : 

(f)  the   classes  of    corporate  bodies   entitled   to   act   as 

custodian  trustees : 

(g)  the  form  and  manner  in  which  notices  under  this  Act 

shall  be  given. 
(2)  Every  rule  under  this  Act  shall  be  laid  before  each 
House  of  Parliament  forthwith,  and,  if  an  address  is  presented 
to  His  Majesty  by  either  House  of  Parliament,  within  the  next 
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subsequent  thirty  days  on  which  the  House  has  sat  next  after     a.d.  1906. 
any  such  rule  is  laid  before  it,  praying  that  the  rule  may  be 
annulled,  His  Majesty  in  Council  may  annul  the  rule,  and  it 
shall  thenceforth  be  void,  but  without  prejudice  to  the  validity 
of  anything  previously  done  thereunder. 

(3)  If  the  rules  require  a  declaration  to  be  made  for  any 
purpose,  a  person  who  makes  such  declaration,  knowing  the 
same  to  be  untrue  in  any  material  particular,  shall  be  guilty 
of  a  misdemeanour. 

15.  In  this  Act,  unless  the  context  otherwise  requires, —      Definitioxu. 
the  expression  ''Court"  means  the  High  Court  and, 

as  respects  trusts  within  its  jurisdiction,  the  County 

Court : 
the  expression  ''  letters  of  administration  "  means  letters 

of  administration  of  the  estate  and  effects  of  a  deceased 

person,  whether  general  or  with  a  will  annexed,  or 

limited  either  in  time  or  otherwise : 
the  expression  "  trust "   includes  an   executorship  or 

administratorship ;    and  the    expression    "  trustee " 

shall  be  construed  accordingly ;   and  the  expression 

"  trust  property "  shall  include  all  property  in  the 

possession  or  under  the  control  wholly  or  partly  of 

the  public  trustee  by  virtue  of  any  trust : 
the  expression  ''  private  trustee  "  means  a  trustee  other 

than  the  public  trustee : 
the  expression  ''expenses"  includes  costs  and  charges: 
the  expression  "  prescribed  "  means  prescribed  for  the 

time  being  by  rules  under  this  Act : 
other  expressions  have  the  same  meaning  as  in  the 

Trustee  Act,  1893. 

16.  This  Act  shall  come  into  operation  on  the  first  day  of  Commenoe- 
January  one  thousand  nine  hundred  and  eight.  ™®^  ^     ^ 

17. — (1)  This  Act  may  be  cited  as  the  Public  Trustee  Act,  Short  title 
1906.  "^^  '^'^'• 

(2)  This  Act  shall  not  extend  to  Ireland  or  Scotland. 
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STATUTORY   EULES   AND    ORDERS,    1907. 

The  Public  Trustbb  Rules,  1907.    Datbd 

November  29,  1907. 

I,  the  Right  Honourable  Robert  Threshie,  Baron  Lorebom, 
Lord  High  Chancellor  of  Great  Britain,  with  the  concurrence 
of  the  Treasury,  by  virtue  and  in  pursuance  of  the  Public 
Trustee  Act,  1906,  and  of  all  other  powers  and  authorities 
enabling  me  in  this  behalf,  do  make  the  following  rules  for 
carrying  into  effect  the  objects  of  that  Act. 

Liteiyretation. 

1.  In  these  rules  the  expression  "  the  Act "  means  the 
Public  Trustee  Act,  1906 ;  and  unless  there  is  anything  in  the 
context  or  in  the  Act  inconsistent  therewith — 

The  expression  *'  trust  instrument"  includes  any  instru- 
ment by  which  a  trust  is  created ; 

The  expression  "  trust  property  "  includes  all  property 
subject  to  a  trust,  or  comprised  in  an  estate,  which  is 
proposed  to  be  administered  by  the  public  trustee ; 

The  expression  ''deputy"  means  a  deputy  public 
trustee. 

2.  The  Interpretation  Act,  1889,  applies  for  the  purpose  of 
the  interpretation  of  these  rules  as  it  applies  for  the  purpose 
of  the  interpretation  of  an  Act  of  Parliament. 

Establishment  oj  Office, 
8.  The  office  of  public  trustee  is  hereby  established. 

Offixies. 

4. — (1)  The  central  office  of  the  public  trustee  shall  be 
situate  in  London. 

(2)  Branch  offices  may  from  time  to  time  be  established 
as  may  be  prescribed  by  the  Lord  Chancellor  by  notice  in  the 
London  Gazette, 


APPENDIX.  615 

Deputy  Public  Titistees. 

5.  There  shall  be  deputy  public  trustees  at  any  branch 
offices  so  established,  who  shall  be  officers  of  the  public 
trustee,  and  shall  have  the  powers  and  perform  the  duties 
assigned  to  them  by  or  under  these  rules.  Their  number 
shall  be  such  as  the  Lord  Chancellor,  with  the  sanction  of  the 
Treasury,  may  from  time  to  time  prescribe,  and  every  such 
appointment  shall  be  notified  in  the  London  Gazette. 

Security. 

6.  Security  shall  be  given  by  such  persons  employed  under 

the  Act  as  the  Treasury  may  direct  for  the  due  performance 

of  their  duties,  and  for  the  due  accounting  for  and  payment 

of  all  moneys  received  by  them  in  pursuance  of  the  Act  and 

these  rules.     The  security  shall  be  for  such  sum  and  shall 

be  given  in  such  manner  and  form  as  the  Treasury  shall  order 

in  the  case  of  each  such  person,  and  the  Treasury  may  at  any 

time  require  that  the  amount  or  nature  of  any  such  security 

be  varied. 

TruBteenhips, 

7. — (1)  Subject  to  the  Act  and  these  rules  the  public 
trustee  is  authorised — 

(a)  to  accept  as  ordinary  trustee  and  to  act  as  custodian 

trustee  of  any  trust  created  by  any  trust  instru- 
ment or  arising  upon  an  intestacy ;  and 

(b)  to  accept  by  the  name  of  the  public  trustee  probates 

or  letters  of  administration  of  any  kind. 
Provided  that  he  shall  not  accept  the  trusts  of  any  instru- 
ment made  solely  by  way  of  security  for  money. 

8.  The  public  trustee  may  if  he  thinks  fit — 

(1)  act  as  custodian  trustee  of  a  trust  which  involves  the 
management  or  carrying  on  of  any  business  but 
upon  the  conditions  that  (a)  he  shall  not  act  in  the 
management  or  carrying  on  of  such  business,  and 
(b)  he  shall  not  hold  any  property  of  such  a  nature 
as  will  expose  the  holder  thereof  to  any  liability 
except  under  exceptional  circumstances  and  when 
he  is  satisfied  that  he  is  fully  indemnified  or 
secured  against  loss  ;  and 
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(2)  accept  as  ordinary  trustee  under  exceptional  circam- 
stances  a  trust  which  involves  the  management  or 
carrying  on  of  any  business,  but  upon  the   con- 
ditions   that    except    with    the  consent    of     the 
Treasury  he  shall  only  carry  on  the  same  (a)  for  a 
short  time  not  exceeding  eighteen  months,  and 
(b)  with  a  view  to  sale  disposition  or  winding-up, 
and  (c)  if  satisfied  that  the  same  can  be  carried  on 
without  risk  of  loss. 
9. — (1)  A  testator  may  appoint  the  public  trustee  to  be 
trustee  or  custodian  trustee  under  any  testamentary  instru- 
ment without  previously  applying  to  him  for  his  consent  to 
act  as  such. 

(2)  No  such  appointment  by  a  testator  shall  have  effect, 
and  no  appointment  of  the  public  trustee  to  be  trustee  or  cus- 
todian trustee  shall  be  made  except  by  a  testator,  unless  and 
until  (in  either  case)  the  consent  of  the  public  trustee  to  act 
as  such  trustee  shall  have  been  applied  for  and  obtained  in 
accordance  with  these  rules.  Provided  that  in  the  case  of 
any  such  appointment  by  a  testator  the  public  trustee  shall 
at  any  time  after  the  fact  of  his  appointment  shall  have  come 
to  his  knowledge  be  at  liberty  to  act  as  if  such  application 
had  been  received  by  him. 

10. — (1)  An  application  to  the  public  trustee  to  act  as 
trustee  or  custodian  trustee  may  be  made 

(a)  where  the  appointment  has  been  made  by  a  testator — 

by  any  trustee  or  beneficiary  under  the  testamen- 
tary  instrument ;  and 

(b)  in  the  case  of  the  estate  of  an  intestate — by  any 

person  appearing  to  be  beneficially  interested  in 
the  estate ;  and 

(c)  in  any  case — by  the  persons  or  any  one  of  the 

persons  having  power  under  the  Act  to  make  the 

appointment. 
(2)  It  shall  be  the  duty  of  any  person  appointed 
by  a  testator  to  be  co-trustee  with  the  public  trustee, 
and  not  renouncing  or  disclaiming  the  trust,  to  give  to 
the  public  trustee  notice  in  writing  of  such  appointment 
as  soon  as  practicable  after  the  same  has  come  to  his 
knowledge. 
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11. — (1)  Any  application  under  the  last  preceding  rule  shall 
be  made  in  writing  addressed  to  the  public  trustee  at  his 
office  in  London,  or  any  branch  office  for  the  time  being  in 
existence,  and  may  be  left  at  or  sent  by  post  to  any  such  office 
as  aforesaid. 

(2)  Upon  receiving  any  such  application  the  public  trustee 
may  require  to  be  produced  to  him  the  trust  instrument  (if 
any),  and  may  require  to  be  supplied  to  him  a  copy  of  that 
instrument,  and  of  any  other  document  affecting  the  trust, 
and  such  particulars  as  to  the  nature  and  value  of  the  trust 
property,  and  the  liabilities  (if  any)  attaching  to  such  property, 
or  the  holder  thereof,  and  the  names  and  places  of  abode  of 
any  beneficiaries  and  trustees  under  the  trust,  and  such  other 
information  relating  to  the  trust  as  he  may  consider  it 
desirable  to  obtain  in  any  particular  case. 

12.  As  soon  as  may  be  after  receiving  any  such  application 
the  public  trustee  shall  take  into  consideration  upon  such 
evidence  as  may  appear  to  him  sufficient — 

(a)  the  gross  capital  value  of  the  trust  property  ; 

(b)  the  mode  of  investment  and  the  condition  of  the 

trust  property  ; 

(c)  the  situation,  tenure,  and  character  of  any  land  com- 

prised in  the  trust  property  ; 

(d)  any  liabilities  attaching  to  the  trust  property  or  the 

holder  thereof ; 

(e)  the  places  of  abode  and  circumstances  of  the  bene- 

ficiaries ;  and 

( f )  all  the  circumstances  of  the  case. 

18. — (1)  Upon  any  application  the  public  trustee  shall 
decide  whether  the  same  ought  to  be  accepted  or  refused, 
and  shall  forthwith  give  notice  to  the  applicant  of  such 
acceptance  or  refusal,  and  in  case  of  acceptance  shall 
execute  an  instrument  expressing  his  consent  to  act  in  the 
trust. 

(2)  Upon  the  acceptance  of  any  application  the  public 
trustee  shall  consider  and  determine  whether  the  trust  shall 
be  administered  from  his  central  office  or  from  a  branch 
office,  and  shall  give  directions  accordingly,  and  any  such 
direction  may  at  any  time  be  rescinded  or  varied  by  the 
public  trustee  at  his  discretion. 
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Administration  of  Small  Estates. 

14. — (1)  An  application  under  s.  3  (1)  of  the  Act  shall 
be  made  in  the  manner  provided  by  Bule  11  hereinbefore 
contained. 

(2)  Upon  receiving  any  such  application  the  public  trustee 
shall  require  to  be  supplied  to  him  such  evidence  as  to  the 
value  of  the  estate,  and  the  circumstances  of  the  persons 
beneficially  entitled,  and  such  other  information  relating 
thereto  as  he  may  consider  it  desirable  to  obtain  in  anj 
particular  case. 

15. — (1)  If  it  is  not  proved  to  the  satisfaction  of  the  public 
trustee  that  the  gross  capital  value  of  the  estate  is  less  than 
d£  1,000,  or  if  it  does  not  appear  to  him  that  the  persons  bene- 
ficially entitled  are  persons  of  small  means,  or  if  he  sees  any 
other  good  reason  for  refusing  the  application,  he  shall  refuse 
the  same,  and  shall  forthwith  give  notice  to  the  applicant  of 
such  refusal. 

(2)  In  any  other  case  the  public  trustee  shall  make  in 
respect  of  the  estate  the  declaration  mentioned  in  s.  8  (2) 
of  the  Act,  and  shall  give  notice  to  the  applicant  that  the 
application  is  accepted,  and  shall  take  such  other  steps  as  may 
be  necessary  or  proper  to  enable  him  to  administer  the  estate ; 
and  any  person  having  the  custody  of  the  probate  or  letters  of 
administration  or  other  document  relating  to  the  estate  shall, 
upon  the  request  in  writing  of  the  public  trustee,  deliver  the 
same  to  him  or  as  he  shall  direct. 

(8)  A  refusal  under  this  rule  shall  not  prevent  the  public 
trustee  from  exercising  with  respect  to  the  estate  any  powers 
(other  than  powers  under  s.  3  of  the  Act)  exerciseable  by  him 
with  respect  thereto  under  the  Act  and  these  rules,  if  duly 
appointed  to  exercise  the  same. 

(4)  Upon  the  acceptance  of  any  application  the  public 
trustee  shall  consider  and  determine  whether  the  estate  shall 
be  administered  from  his  central  office  or  from  a  branch  office, 
and  shall  give  directions  accordingly,  and  any  such  direction 
may  at  any  time  be  rescinded  or  varied  by  the  public  trustee 
at  his  discretion. 

16.  For  the  purposes  of  the  administration  the  public 
trustee  shall  (subject  as  hereinafter  provided)  have  all  the 
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administrative  powers  and  authorities  exerciseable  by  a 
master  of  the  Supreme  Court  acting  in  the  administration  of 
an  estate. 

17. — (1)  The  public  trustee  may  in  manner  hereinafter 
provided  and  without  judicial  proceedings  take  the  opinion  of 
the  High  Court  upon  any  question  arising  in  the  course  of  an 
administration. 

(2)  The  duty  of  advising  upon  any  such  question  shall  be 
assigned  by  the  Lord  Chancellor  to  a  particular  judge  of  the 
Chancery  Division.  Provided  that  in  the  absence  or  upon  the 
request  of  such  judge  any  other  judge  of  that  Division,  and 
during  vacation  any  judge  of  the  High  Court,  may  act  for  such 
judge  for  the  purposes  of  this  rule. 

(8)  Any  such  question  shall  be  submitted  to  the  judge  in 
such  manner  and  at  such  time  as  he  may  direct,  and  shall  be 
accompanied  by  such  statement  of  facts,  documents,  and  other 
information  as  he  may  require,  and  the  public  trustee  shall,  if 
the  judge  so  desires,  attend  upon  him  at  such  time  and  place 
as  the  judge  may  appoint. 

(4)  The  judge  may  before  giving  his  opinion  require  the 
attendance  of,  or  communicate  with,  any  person  interested  in 
the  estate  as  trustee  or  beneficiary,  but  no  such  person  shall 
have  a  right  to  be  heard  by  the  judge  unless  he  otherwise 
directs. 

(5)  The  judge  shall  give  his  opinion  to  the  public  trustee, 
and  the  public  trustee  shall  act  in  accordance  with  such 
opinion,  and  shall  upon  the  request  in  writing  of  any  such 
interested  person  communicate  to  him  the  e£fect  of  such 
opinion. 

Administration  of  Trusts  and  Estates. 

18.  Subject  to  the  provisions  of  the  Act  and  of  these  rules 
and  to  the  terms  of  any  particular  trust  the  public  trustee 
may,  in  the  administration  of  any  trust  or  estate,  take  and  use 
professional  advice  and  assistance  in  regard  to  legal  and  other 
matters,  and  may  act  on  credible  information  (though  less 
than  legal  evidence)  as  to  matters  of  fact. 

19. — (1)  There  shall  be  kept  at  the  central  office  in  London 
of  the  public  trustee  a  register  (hereinafter  referred  to  as  "  the 
principal  register  *')  of  all  trusts  in  which  the  public  trustee 
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is  acting  as  trustee  or  custodian  trustee  and  of  all  estates  in 
course  of  administration  under  s.  8  of  the  Act,  and  whether 
.  the  same  are  being  administered  from  his  central  office  or 
from  any  branch  office. 

(2)  There  shall  be  entered  in  the  principal  register  in 
respect  of  each  trust  or  estate — 

(a)  a  distinctive  letter  and  number  ; 

(b)  the  date  of  the  acceptance  of  the  trust  or  of  the 

declaration  made  under  s.  3  (2)  of  the  Act ; 

(c)  particulars  of  the  trust  property  from  time  to  time ; 

(d)  the  names  and  place  of  abode  of  the  person  in  receipt 

of  the  income  of  the  trust  property ; 

(e)  a  reference  to  any  notice  received  of  any  dealing  with 

any  beneficial  interest  in  the  trust  property  and  of 
any  exercise  or  release  of  any  power  relating  to  the 
trust  or  estate ; 

(f)  a  record  of  any  decision  or  opinion  of  the  High 

Court  in  respect  of  the  trust  or  estate ; 

(g)  such  records  of  his  decisions  and  such  other  particu- 

lars as  the  public  trustee  may  think  fit. 

20.  The  public  trustee  may  invest  or  retain  invested 
money  belonging  to  any  trust  or  estate  and  coming  to  his 
hands  in  any  investment  authorised  by  the  trust  instrument 
or  (save  as  otherwise  provided  by  that  instrument)  authorised 
by  law  for  the  investment  of  trust  funds  and  may  (save  as  so 
provided)  retain  any  investment  existing  at  the  date  of  the 
commencement  of  the  trust,  or  (where  the  trust  arises  on  an 
intestacy)  at  the  date  of  the  death  of  the  intestate.  Provided 
that  he  shall  not  invest  in  or  hold  any  investment  in  such 
manner  as  to  expose  him  to  liability  as  the  holder  thereof, 
unless  he  is  satisfied  that  he  is  fully  indemnified  or  secured 
against  loss. 

21.  The  securities  and  documents  belonging  or  relating  to 
a  trust  or  estate  of  which  the  public  trustee  is  a  trustee  or 
which  he  is  administering  shall  if  under  his  control  be  kept  at 
the  bank  to  the  trust  or  at  some  other  safe  place  of  deposit 
allowed  generally  or  specially  by  the  Treasury,  so  far  as  the 
convenience  of  business  will  admit. 

22. — (1)  A  separate  account  shall  be  kept  for  every  trust 
or  estate. 
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(2)  A  separate  account  shall  be  kept  of  the  capital  of  the 
trust  property  and  of  the  mode  in  which  it  is  from  time  to  time 
invested,  and  all  dealings  with  such  capital  shall  be  entered  in 
such  account. 

(8)  A  separate  account  shall  be  kept  of  the  income  of  the 
trust  property  and  of  the  mode  in  which  it  is  from  time  to 
time  dealt  with  by  the  public  trustee. 

28.  The  accounts  of  the  public  trustee  shall  be  audited  and 
the  securities  held  by  him  verified  from  time  to  time  to  the 
satisfaction  of  the  controller  and  auditor-general,  in  accord- 
ance with  such  regulations  as  the  Treasury  may  make. 

24.  All  payments  of  money  to  or  from  the  capital  of  the  trust 
property  shall  be  made  through  the  bank  to  the  trust  or  estate. 

25. — (1)  No  transfer  by  the  public  trustee  of  any  securities 
or  assurance  by  him  of  any  land  forming  part  of  the  trust 
property  shall  be  made  except  under  the  hand  and  official  seal 
of  the  public  trustee,  or  under  the  hand  and  seal  of  an  officer 
of  the  pubhc  trustee  authorised  in  writing  by  him  to  act  in 
that  behalf  either  generally  or  in  any  particular  case. 

(2)  Any  such  transfer  or  assurance  by  an  officer  so 
authorised  shall  have  the  same  effect  as  if  the  same  were 
made  by  the  public  trustee  under  his  hand  and  official  seal. 

26.  All  sums  payable  out  of  the  income  or  capital  of  the 
trust  property  shall  be  made  by  a  cheque  on  a  bank  signed  by 
the  public  trustee  or  an  officer  of  the  public  trustee  authorised 
in  writing  by  him  to  act  in  that  behalf  either  generally  or  in 
any  particular  case.  Provided  that  in  any  particular  case  the 
public  trustee  may  authorise  the  payment  of  income  by  the 
person  liable  to  pay  the  same  direct  to  the  person  entitled  to 
receive  the  same,  or  to  his  bank. 

27. — (1)  The  income  of  the  trust  property  may  be  paid  to 
the  person  for  the  time  being  entitled  to  receive  the  same 
either  through  a  bank  or  direct,  and  where  such  person  is  a 
married  woman  may  be  so  paid  notwithstanding  any  restraint 
on  anticipation. 

(2)  Where  authority  is  given  to  any  corporation  or  bank 
to  pay  any  income  to  any  person  the  books  of  that  corporation 
or  bank  showing  the  payment  of  that  income  in  accordance 
with  the  authority  shall  be  a  sufficient  discharge  to  the  public 
trustee. 
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(8)  Where  authority  is  given  to  any  person  to  pay  any 
income  to  the  bank  of  the  person  entitled,  the  certificate  of  thai 
bank  stating  the  receipt  of  that  income  shall  be  a  sufficient 
discharge  to  the  public  trustee. 

(4)  Where  any  person  is  solely  entitled  to  receive    any 
income,   without  any   restraint  on   anticipation,  the    public 
trustee    may,   on   the   request   in   writing   of    that    person, 
authorise  him  for  such  period  as  the  public  trustee  may  think 
fit  to  collect  or  arrange  for  the  collection  of  such  income. 
During  the  continuance  of  any  such  authority  such  request  in 
writing  shall  be  a  sufiBcient  discharge  to  the  public  trustee  in 
respect  of  such  income. 

28.  The  public  trustee  may,  if  the  special  circumstances 
of  the  case  appear  to  him  to  render  it  desirable,  pay  to  his 
co-trustee,  or  allow  him  to  receive,  the  income  of  the  trust 
property  or  any  part  thereof,  on  such  co -trustee  undertaking 
to  apply  it  in  manner  directed  by  the  trust. 

29.  The  public  trustee  may  make  advances  for  the  purposes 
of  any  trust  or  estate  in  course  of  administration,  or  about  to 
be  administered,  by  him,  out  of  any  moneys  which  may  be 
placed  at  his  disposal  by  the  Treasury  for  that  purpose,  and 
upon  such  terms  as  he  may  think  proper. 

30.  The  public  trustee  may  at  any  time  require  a  statutory 
declaration  or  other  sufficient  evidence  that  a  person  is  alive 
and  is  the  person  to  whom  any  money  or  property  is  payable 
or  transferable,  and  may  refuse  payment  or  transfer  until 
such  declaration  or  evidence  is  produced. 

31.  Where  a  person  appearing  to  be  beneficially  entitled 
to  any  sum  of  money  under  a  trust  or  to  be  interested  in  the 
trust  property  cannot  be  found,  or  it  is  not  known  whether  he 
is  living  or  dead,  the  public  trustee  may  apply  to  the  Court 
for  directions  as  to  the  course  to  be  taken  with  reference  to 
such  person,  and  until  an  order  of  the  Court  is  made  shall 
keep  any  sum  payable  to  such  person,  and  if  it  is  kept  for  more 
than  six  months  shall  invest  the  same  or  deposit  the  same  at 
interest  and  shall  accumulate  the  dividends  or  interest  thereof. 

32.  Upon  an  application  in  writing  by  or  with  the  authority 
of  any  person  interested  in  the  trust  property  the  public 
trustee — 

(a)  shall  permit  the  applicant  or  his  solicitor  or  other 
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authorised  agent  to  inspect  and  take  copies  of  any 
entry  in  any  register  relating  to  the  trust  or  estate 
and  (so  far  as  the  interest  of  the  applicant  in  the 
trust  property  is  or  may  be  affected  thereby)  of  any 
account  notice  or  other  document  in  the  custody  of 
the  public  trustee ; 

(b)  shall  at  the  expense  of  the  applicant  supply  him  or 

his  solicitor  or  other  authorised  agent  with  a  copy 
of  any  such  entry,  account,  or  document  as  afore- 
said, or  of  any  extract  therefrom  ; 

(c)  shall  give  to  such  applicant  or  his  solicitor  or  other 

authorised  agent  such  information  respecting  the 

trust  or  estate  and  the  trust  property  as  shall  be 

reasonably  requested  in  the  application  and  shall 

be  within  the  power  of  the  public  trustee. 

(2)  Subject  as  aforesaid  the  public  trustee  shall  observe 

strict  secrecy  in  respect  of  every  trust  or  estate  in  course  of 

administration  by  him. 

83. — (1)  The  public  trustee  may  in  writing  authorise  any 
deputy  to  exercise  and  perform  (either  generally  or  in  relation 
to  any  particular  case  and  subject  to  such  conditions  and 
restrictions  (if  any)  as  the  public  trustee  may  impose)  all  or 
any  of  the  powers  and  duties  of  the  public  trustee  under  any 
of  the  foregoing  rules,  except — 

(a)  the  power  or  duty  of  determining  whether  a  trust  or 

estate  shall  be  administered  from  his  central  office 
or  from  a  branch  office  ;  and 

(b)  the  powers  of  authorising  officers   of    the  public 

trustee  to  transfer  securities  or  assure  land  or  to 
sign  cheques ; 

(c)  the  power  of  making  advances  for  the  purpose  of  any 

trust  or  estate. 

(2)  Any  such  authority  conditions  or  restrictions  may  at 
any  time  in  like  manner  be  withdrawn  or  varied  by  the  public 
trustee  at  his  discretion. 

34.  No  deputy  and  no  firm  or  member  of  a  iirm  of  solicitors 
of  which  such  deputy  is  a  member  shall,  except  with  the  con- 
sent in  writing  of  the  public  trustee,  and  subject  to  such  con- 
ditions as  he  may  impose,  act  as  solicitor  or  solicitors  to  a  trust 
or  estate  which  is  in  course  of  administration  by  such  deputy. 
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85.  Any  officer  of  the  public  trustee  who  shall  be  authorised 
by  him  in  writing  in  that  behalf  may  take  any  oath,  make 
any  declaration,  verify  any  account,  and  give  personal 
attendance  at  any  Court  or  place. 

C(nyoi'ate  Bodies  as  Custodian  Trustees. 

86. — (1)  The  bodies  corporate  entitled  to  act  as  castodian 
trustee  shall  be  any  such  incorporated  banking  or  insurance 
or  guarantee  or  trust  company  or  friendly  society  and  any 
such  body  corporate  established  for  charitable  or  philanthropic 
purposes  as  may  be  approved  by  the  public  trustee  and  the 
Treasury. 

(2)  The  public  trustee  may  require  payment  by  any  appli- 
cant for  such  approval  of  a  fee  not  exceeding  ten  guineas. 

(3)  Such  approval  may  be  granted  subject  to  such  con- 
ditions as  to  the  rendering  by  the  body  corporate,  and  veri- 
fication, of  periodical  returns  of  business  transacted,  and 
fees  and  other  emoluments  received,  and  otherwise,  as  the 
Treasury  may  require  either  generally  or  in  any  particular 
case. 

(4)  Any  such  approval  may  at  any  time  be  withdrawn 
without  reason  assigned. 

Investigation  and  Audit  of  Trust  Accoufits. 

87.  Any  application  under  s.  18  (1)  of  the  Act  shall  be 
made  to  the  public  trustee,  and  notice  thereof  shall  be  given 
(a)  if  the  applicant  is  a  beneficiary,  to  every  trustee,  and  (b)  if 
the  applicant  is  a  trustee,  to  each  co-trustee  and  also  to  the 
person  entitled  to  the  receipt  of  the  income  of  the  trust 
property. 

88.  If  within  three  months  from  the  date  of  the  receipt  of 
the  notice  no  solicitor  or  public  accountant  shall  have  been 
appointed  by  the  applicant  and  the  trustees  to  conduct  the 
investigation  and  audit,  there  shall  be  deemed  to  be  a  default 
of  agreement  within  the  meaning  of  s.  IS  (1)  of  the  Act,  and 
the  applicant  may  apply  to  the  public  trustee  accordingly. 

89.  The  remuneration  of  the  auditor  and  other  expenses 
of  the  investigation  and  audit  shall  be  such  as  may  be  agreed 
on  by  the  trustees  and  the  person  entitled  to  the  receipt  of 
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the  income  of  the  trust  property  and  the  auditor,  or  (in 
default  of  such  agreement)  determined  by  the  public  trustee, 
'who  shall,  in  determining  the  same,  have  regard  to  the 
estimated  value  of  the  trust  property,  the  time  occupied  or 
likely  to  be  occupied  by  the  investigation  and  audit,  and  the 
other  circumstances  of  the  case. 

Miscellane<m8. 

40. — (1)  Any  notice  or  application  required  to  be  given 
or  made  for  the  purposes  of  the  Act  or  these  rules  to  the 
public  trustee  may  be  addressed  to  the  public  trustee  at  his 
office  in  London,  or  if  the  same  relates  to  a  trust  or  estate 
in  course  of  administration  or  proposed  to  be  administered 
from  a  branch  office,  then  at  that  branch  office. 

(2)  Any  notice  or  application  required  to  be  given  or  made 
for  the  purposes  of  the  Act  or  these  rules  to  any  person  other 
than  the  public  trustee  may  be  addressed  to  that  person  at 
his  last  known  place  of  abode  or  place  of  business. 

(S)  Any  such  notice  or  application  may  be  delivered  at  the 
place  to  which  it  is  addressed  or  may  be  served  by  post. 

41.  Where  any  person  who  (if  not  under  disabihty)  might 
have  made  any  application,  given  any  consent,  done  any  act, 
or  been  party  to  any  proceeding  in  pursuance  of  these  rules 
is  an  infant,  idiot  or  lunatic,  the  guardian  or  (as  the  case  may 
require)  the  committee  or  receiver  of  the  estate  of  such  person 
may  make  such  application,  give  such  consent,  do  such  act, 
and  be  party  to  such  proceedings  as  such  person  if  free  from 
disability  might  have  made,  given,  done,  or  been  party  to, 
and  shall  otherwise  represent  such  person  for  the  purposes  of 
these  rules.  Where  there  is  no  guardian  or  committee  or 
receiver  of  the  estate  of  any  such  infant,  idiot  or  lunatic,  or 
where  any  person  is  of  unsound  mind  or  incapable  of  manag- 
ing his  affairs,  but  has  not  been  found  lunatic  under  any 
inquisition,  it  shall  be  lawful  for  the  Court  to  appoint  a  guar- 
dian of  such  person  for  the  purpose  of  any  proceedings  under 
these  rules,  and  from  time  to  time  to  change  such  guardian. 

42.  The  public  trustee  may  frame  and  cause  to  be  printed 
and  circulated  or  otherwise  promulgated  such  forms  and  direc- 
tions as  he  may  deem  requisite  or  expedient  for  facilitating 
proceedings  under  the  Act  and  these  rules. 

s.  ss 
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48.  These  rules  may  be  cited  as  "The   Public    Trnatee 

Rules,  1907." 

L,o7'ebtim,  C. 

November  29th,  1907. 

We,  being  two  of  the  Lords  Commissioners  of  His  Majesty's 
Treasury,  hereby  concur  in  the  foregoing  rules. 

H.IT.  AsguUh. 
Joseph  A,,  Pease. 


The  Public  Trustee  (Fees)  Obdbb,  1907. 

We,  the  undersigned,  being  two  of  the  Lords  Commis- 
sioners of  His  Majesty's  Treasury,  with  the  sanction  of  the 
Lord  Chancellor,  in  pursuance  of  the  provisions  of  the  Public 
Trustee  Act,  1906,  s.  9,  and  of  all  other  powers,  and  for 
the  purpose  of  fixing  the  fees  to  be  charged  in  respect  of  the 
duties  of  the  public  trustee,  do  hereby  order  as  follon^s  : — 

1.  Li  this  order  and  in  the  schedule  hereto  (anless  the 
context  otherwise  requires) — 

(a)  Words  to  which  a  meaning  is  assigned  by  the  Public 

Trustee  Bules,  1907,  shall  have  the  same  respec- 
tive meanings  as  in  those  rules. 

(b)  Words  referring  to  the  acceptance  of  a  trust  sha// 

be  deemed  to  include  a  reference  to  an  under- 
taking to  administer  an  estate  under  s.  8  of  the  Act 

2.  The  Interpretation  Act,  1889,  applies  for  the  purpose 
of  the  interpretation  of  this  order  as  it  applies  for  the  purpose 
of  the  interpretation  of  an  Act  of  Parliament. 

8.  Subject  as  hereinafter  provided  the  fees  mentioned  in 
the  schedule  to  this  order  shall  be  paid  in  respect  of  the 
duties  in  that  schedule  referred  to. 

4.  If  at  any  time  during  the  continuance  of  a  trust  in 
course  of  administration  by  the  public  trustee  any  property 
(not  arising  from  the  accumulation  of  income  of  the  trust 
property)  shall  become  subject  to  the  trust,  in  addition  to 
the  property  comprised  therein  at  the  date  of  the  acceptance 
thereof,  there  shall  be  paid  in  respect  of  such  additional 
property  a  further  fee  of  such  amount  as  would  have  been 
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payable  upon  the  acceptance  of  a  trust  comprising  such 
additional  property  only. 

5. — (1)  Where  it  appears  to  the  public  trustee,  upon 
accepting  a  trust,  that  the  trust  property  consists  wholly  or 
partially  of  reversionary  interests,  or  other  property  not  in 
possession  or  not  readily  realizable  (all  which  interests  and 
property  are  in  this  clause  referred  to  as  **  the  reversionary 
property  ")  he  may  charge  an  additional  fee,  not  exceeding 
one  pound,  upon  acceptance  of  the  trust. 

(2)  Where  such  additional  fee  is  charged,  then — 

(a)  Upon  the  acceptance  of  the  trust  the  reversionary 

property  shall  be  excluded  from  the  trust  property 
for  the  purpose  of  ascertaining  the  amount  of  the 
fee  payable  in  pursuance  of  the  schedule  hereto 
upon  such  acceptance,  and  the  said  fee  shall  be 
calculated  and  paid  as  if  the  trust  property  (if 
any)  other  than  the  reversionary  property  were 
alone  comprised  in  the  trust ;  and 

(b)  So  far  as  regards  the  reversionary  property,  or  any 

part  thereof,  the  date  on  which  the  same  falls 
into  possession  or  is  realized  shall,  for  the  pur- 
pose of  ascertaining  the  amount  of  any  capital  fee 
payable  in  pursuance  of  the  schedule  hereto,  be 
deemed  to  be  the  date  of  the  acceptance  of  the 
trust,  and  the  fee  payable  on  such  acceptance  shall 
be  payable  at  the  first- mentioned  date ;  and 

(c)  For  the  purpose  of  ascertaining  the  amount  of  the 

fee  payable  on  such  acceptance  in  respect  of  the 

reversionary   property  or  any  part  thereof,    the 

gross  capital  value   of  that   property  or  part  at 

the  date  at  which  such  fee  is  payable  shall  be 

aggregated  with   the  gross  capital  value  of  any 

other   part  of  the   trust   property   in   respect  of 

which  the  fee  on  acceptance  has  been  previously 

paid. 

6. — (1)  In   any  case  in  which  it  appears  to  the  public 

trustee  that  the  circumstances  of  a  trust  or  estate  in  course  of 

administration,  or  proposed  to  be  administered,  by  him  are, 

or  probably  will  be,  such  as  to  render  his  duties  in  relation 

thereto  exceptionally  onerous,  he  may,  with  the  approval  of 

s  s2 
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the  Treasury,  charge  a  special  fee  in  respect  of  the  perform- 
ance of  such  duties,  in  addition  to  the  fees  payable  in 
pursuance  of  the  schedule  hereto. 

(2)  The  public  trustee  may  make  the  payment  ot  or 
agreement  to  pay,  such  special  fee  a  condition  of  his  accepting 
a  trust  or  undertaking  to  Guiminister  an  estate. 

7.  In  any  case  in  which  it  appears  to  the  pnblic  trustee 
that  the  circumstances  of  a  trust  or  estate  in  coarse  of 
administration,  or  proposed  to  be  administered,  by  bim  are, 
or  probably  will  be,  such  as  to  render  his  duties  in  relation 
thereto  exceptionally  simple,  or  are  otherwise  of  an  excep- 
tional character,  he  may  with  the  approval  of  the  Treasury 
remit  any  part  (not  exceeding  one-half)  of  any  fee  payable  in 
respect  of  the  performance  of  such  duties  in  pursuance  of  the 
schedule  hereto. 

8.  The  public  trustee  may,  in  his  discretion,    upon  the 
application  of  any  person  appearing  to  be  interested  in  the 
capital  of  the  trust  property,  commute  any  fee  which  in  pur- 
suance of  the  schedule  hereto  would,  but  for  the  commatation, 
become  payable  upon  the  withdrawal  or  distribution  of  the 
whole  or  any  part  of  that  capital  for  a  certain   sum   to  be 
presently  paid  :  and  for  determining  that  sum  he  shall  cause 
a  present  value  to  be  set  on  that  fee,  regard  being  had  to  the 
circumstances  and  contingencies  affecting  the  rate  at  which, 
and  the  occasion  upon  which,  such  fee  would,  but  for  the 
commutation,  be   payable,   and  interest  being  reckoned  at 
8  per  cent. 

9.  The  public  trustee  may,  with  the  approval  of  the 
Treasury,  agree  to  any  mode  of  payment  of  any  fee  payable 
in  pursuance  of  the  schedule  hereto  which  shall  seem  to  him 
just  and  reasonable. 

10.  For  the  purposes  of  the  schedule  hereto — (a)  the 
value  of  any  property  (other  than  cash)  shall  be  the  price 
which  in  the  opinion  of  the  pubUc  trustee  such  property 
would  fetch  if  sold  in  the  open  market;  and  (b)  income 
where  the  same  is  derived  from  the  carrying  on  of  any  trada 
or  business  shall  mean  the  gross  receipts  of  such  trade  or 
business. 

11.  This  order  may  be  cited  as  "  The  Public  Trustee  (Fees) 
Order,  1907." 
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SchedtUe. 


I. — Capital  Fees. 

A. — In  respect  of  the  duties  of  the  public  trustee  acting 
in  the  administration  of  a  smcM  estate  under  s,  S  of 
the  Act. 

1.  Upon  the  acceptance  of  the  trust — a  fee  at  the  rate  of 
108.  for  every  £100  of  the  gross  capital  value  of  the  estate  as 
proved  for  the  purposes  of  s.  8  (1)  of  the  Act. 

2.  Upon  the  making  of  an  order  under  s.  8  (5)  of  the 
Act — ^a  fee  at  the  rate  of  10^.  for  every  £100  of  the  gross 
capital  value  of  the  estate  at  the  date  of  the  order. 

8.  Upon  the  withdrawal  (whether  upon  distribution 
amongst  the  beneficiaries  or  otherwise)  of  any  capital  from  the 
estate — a  fee  at  the  rate  of  10s.  for  every  £100  of  the  value  of 
the  capital  withdrawn. 

B. — In  respect  of  the  duties  of  the  public  trustee  acting  as 
ordinary  trustee  or  executor  or  administrator  (except  in 
cases  provided  for  under  heads  A  or  D). 

1.  Upon  the  acceptance  of  the  trust — a  fee  at  the  following 
rates : — 

(a)  if  the  gross  capital  value  of  the  trust  property  at  the 

date  of  such  acceptance  does  not  exceed  £1,000 
— 15s.  per  cent,  in  respect  of  that  value ;  and 

(b)  if  such  gross  capital  value  at  the  said  date  exceeds 

£1,000  then— 

16s.  per  cent,  in  respect  of  that  value  up  to 
£1,000. 

5s.  Od.  per  cent,  in  respect  of  any  excess  of  that 
value  over  £1,000  up  to  £20,000. 

2s.  6d.  per  cent,  in  respect  of  any  excess  of  that 
value  over  £20,000  up  to  £60,000. 

Is.  9d.  per  cent,  in  respect  of  any  excess  of  that 
value  over  £60,000. 

2.  Upon  the  withdrawal  (whether  upon  distribution 
amongst  the  beneficiaries  or  otherwise)  of  any  capital  from 
the  trust  property — ^a  fee  at  a  rate,  for  every  £100  or  part  of 
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£100,  of  the  value  of  the  property  withdrawn,  equal  to  the 
rate  per  cent,  at  which  the  fee  upon  the  acceptance  of  the 
trust  was  payable  in  respect  of  the  entire  trust  property. 

3.  Provided  that  the  fees  chargeable  under  the  two  pre- 
ceding clauses  of  this  head  shall  be  so  regulated  that  the 
total  fees  so  chargeable  in  respect  of  a  trust  shall  not  be  less 
than  £5. 

C. — In  respect  of  the  duties  of  the  public  trustee  acting  *is 
custodian  trustee  only  {except  in  cases  provided  Jor 
under  head  D). 

Upon  any  occasion  mentioned  under  head  J3,  one  half  of 
the  fee  payable  under  that  head  upon  that  occasion. 

D. — In  respect  of  the  duties  of  the  public  trustee  actinff  at 
ordinary  trustee,  or  custodian  trustee,  in  respect  of  land 
not  subject  to  a  trust  for  conveision, 

1.  Upon  acceptance  of  the  trust — a  fee  of  £6. 

2.  Upon  raising  any  money  under  any  trust  or  power  m 
the  trust  instrument — a  fee  at  the  rate  of  2s.  6rf.  for  every 
£100  80  raised.     Minimum  fee  £1. 

8.  Upon  the  withdrawal  from  the  trust  property  (whether 
upon  transfer  to  or  distribution  amongst  the  beneficiaries  or 
otherwise)  of  the  land,  or  the  moneys  or  property  representing 
the  land,  or  any  part  thereof  respectively — 

(a)  When  the  public  trustee  is  acting  as  ordinary  trustee 
a  fee  at  a  rate,  for  every  £100,  or  part  of  £100,  of 
the  value  of  the  property  withdrawn,  equal  to  the 
rate  per  cent,  at  which,  in  pursuance  of  clause  1 
of  head  B,  the  fee  would  be  payable  if  such  witb- 
drawal  were  an  acceptance  of  a  trust  chargeable 
under  that  head  and  comprising  only  the  property 
withdrawn :  and 
(b)  When   the  public   trustee  is    acting  as  custodian 
trustee  only,  one  half  of  the  fee  payable  under 
paragraph  (a)  of  this  clause — 
Provided  that  a  re-settlement  of  property  subject  to  a  strict 
settlement  shall  not  be  deemed  to  be  a  withdrawal  within  the 
meaning  of  this  clause. 
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II. — Investment  Fees. 

In  reaped  of  the  duties  of  the  pyhlic  trustee  acting  as  ordinary 
trustee  or  executor  or  administrator  or  custodian  trustee 
or  in  the  administration  of  a  small  estate  under  s.  8  of 
the  Act. 

1.  Upon  any  investment  (other  than  a  purchase  of  land,  or 
any  mortgage  of,  or  charge  on,  property) — a  fee  at  the  rate  of 
10«.  for  every  iElOO  invested  (such  fee  to  include  any  sum 
paid  by  the  public  trustee  for  brokerage). 

2.  Upon  any  purchase  or  sale  of  land,  or  any  investment 
by  "way  of  mortgage  of,  or  charge  on,  property — a  fee  at  the 
rate  of  2s.  6d.  for  every  dGlOO  of  the  purchase  money  or  money 
advanced. 

III. — Income  Fees. 

In  respect  of  the  duties  of  the  ptcblic  trustee  acting  in  any  of  the 
capacities  mentioned  under  Division  II. 

Upon  the  annual  income  of  the  trust  property — a  fee  at  the 
rate  of  £2  per  cent,  in  respect  of  that  income  up  to  ;£500,  and 
at  the  rate  of  £1  per  cent,  in  respect  of  any  excess  of  that 
income  over  £500.     Provided  as  follows : — 

(a)  where  income  is  paid  direct  to  the  person  entitled, 

or  to  his  bank,  or  is  collected  by  such  person,  the 
income  fee  shall  not  be  charged  in  respect  of  that 
income  at  a  higher  rate  than  £1  per  cent. ;  and 

(b)  except  where  the  public  trustee  is  acting  in  the 

administration  of  a  small  estate  under  s.  8 
of  the  Act  the  minimum  income  fee  shall  be 
lOs.  6(2. 

IV. — ^AuDiT  Fees. 

In  respect  of  the  duties  of  the  public   trustee   undei'  s.  18  of 

the  Act. 

Upon  the  performance  of  any  duty  under  that  section,  such 
fee,  not  being  less  than  Bs.  or  more  than  £6,  as  the  public 
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trustee  shall  determine  in  each  particular  case,  regard  being 
had  to  the  time  and  trouble  involved,  the  value   of  the  eetate 

and  the  other  circumstances  of  the  case. 

H,   H.  Asquith, 
Joseph  A*  Pease. 
LoreburUf  C. 
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ABATEMENT.    See  Marshalling  of  Assets. 
general  legacies,  abate  rateably,  486 

general  legacy  of  stock,  taken  at  price  at  end  of  one  year,  486 
annuities  to  be  valued,  486 

annuitant  entitled  to  amount  of  valuation  less  abatement,  486 
notwithstanding  liability  to  cesser,  486 
aectM,  married  woman  restrained  from  anticipation,  487 
time  and  manner  of  valuing  annuities,  487 
legacy  free  of  duty,  duty  treated  as  additional  legacy,  487 
as  between  tenant  for  life  and  reversioner,  487 
as  between  annuitant  and  residue,  488 
specific  fund  charged  with  specific  sums,  deficient,  488 

efiect  of  lapse,  488 

residue,  meaning  of,  488 
no  precedence  from  moral  obligation  to  provide,  488 
nor  by  direction  to  pay  immediately  or  the  like,  488 
legacy  as  price  for  relinquishment  of  legal  claim,  489 
precedence  by  position  of  gift  in  will,  490 
demonstrative  legacy,  precedence  out  of  specific  fund,  490 
specific  legacies,  abate  rateably,  490 
charitable  legacies,  490 

ABSENCE  OF  EXECUTOE  OR  ADMINISTRATOE, 
renunciation  by  absent  executor,  55 
citation  before  grant  c.t.a.,  117 
when  letters  will  be  revoked,  140 
power  to  proceed  in  action  notwithstanding,  596 

ABSENT  PEESONS.    See  Peocbdure. 

ABSOLUTE  GIFT, 

repugnant  condition,  469 
qualifying  trusts,  462 

ACCOUNT,  LIABILITY  TO.    See  Devastavit. 
origin  of  action  for  account,  359 
for  profit  out  of  the  estate,  555 
for  profit  arising  from  office,  555 
on  purchase  of  assets,  555 
for  losses,  555 

accomplices  also  severally  liable,  556 
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ACCOUNT,  LIABILITY  TO— co7i<. 
in  carrying  on  business,  556 

election  of  beneficiaries  between  interest  and  profits,  ti3S 
rule  inapplicable  to  loan,  556 
interest  on  balances  retained,  557 

except  on  balance  due  in  consequence  of  items    disallowed  on 

taking  account,  558 
or  on  arrears  of  income  of  tenant  for  life,  558 
compound  interest,  when  charged,  558,  559 

although  wilful  defaiilt  not  pleaded,  558 
money  employed  in  business,  559 

principle  upon  which  interest  computed,  558 
money  iuvested  in  breach  in  trust,  559 
rate  of  interest,  559 
on  balances,  559 

on  money  invested  in  breach  of  trust,  559 
on  money  employed  in  trade,  559 
allowances,  559 

none  for  trouble  or  loss  of  time,  560 
when  authorised,  not  against  creditors,  560 

trustee-banker,  auctioneer,  or  broker  cannot  charge  for  businesB 
unless  authorised,  560 
nor  firm  of  which  he  is  partner,  560 
solicitor  trustee,  rule  as  to,  560 

may  charge  profit  costs  in  acting  for  cestui  que  trust,  561 
cannot  act  for  person  occupying  adverse  position    to  the 

estate,  562 
steward  of  manor,  562 
professional  charges,  what  are  usual,  562 
Judicial  Trustee  Act,  1896,  s.  1  (5),  effect  of,  563 

apait  from  Act,  remuneration  sometimes  allowed,  563 
payments  to  agents^  563 
costs  payable  to  solicitor,  what  proper  to  be  allowed  out  of  the 

estate,  564 
interest  on  payments,  when  chargeable,  565 
wilful  default,  accounting  on  footing  of,  566,  591 

second  action  for,  after  common  administration  judgment,  566, 591 
allegation  of,  to  be  disposed  of  at  hearing,  566 
further  accounts  and  inquiries  on  footing  of,  567 
common  account,  disallowance  of  items,  567 
liability,  joint  and  several,  567 

compromise  with  one,  no  discharge  to  others,  568 
duty  to  keep,  deliver  and  vouch  accounts,  565 
cost  of  taking  accounts  by  the  Court,  565 
power  of  Public  Trustee  to  investigate  and  audit,  566 

ACCUMULATION, 

trust  for,  when  inoperative,  442,  462 
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ACCUMULATIONS  ACT    1902.. 445 

ACKNOWLEDGMENT  OF  DEBT.    See  Limitations,  Statutes  of. 

ACQUIESCENCE,  in  devastavit,  579,  580 

ADDITIONAL  LEGACY,  Inoidbnts  of,  414 

ADEMPTION 

of  specific  legacies,  446 

by  sale  or  disposition  by  testator,  446 

by  change  of  form,  446 

by  receipt  of  debt,  446 

distinction  between  gift    of    money  as    invested    and  money 
however  invested,  447 

effect  of  change  of  character  without  knowledge  of  testator  or 
independently  of  his  consent,  447 

pledging  chattels,  448 

removal,  where  locality  part  of  description,  448 

surrender  of  lease,  on  grant  of  new  lease,  448 

appointments  under  powers,  application  to,  448 
by  payment  in  anticipation,  449 

subsequent  gift  by  testator  t7i  loco  parentis,  449 
presumption  of  equality,  449 
not  applied  to  stranger,  449 

pro  tanto  only,  449 

no  distinction  between  gifts  of  specific  amount  and  a  share  of 
residue,  450 

nor  between  gifts  of  money  and  other  property,  450 

parol  evidence  admissible  to  show  intention,  451 

subsequent  codicil  confirming  will,  not  conclusive,  451 

both  gifts  must  be  in  nature  of  portions,  451 

differences  in  limitations  of  gifts,  not  material,  451 

in  loco  pamdisy  what  constitutes,  452 
of  legacies  for  a  particular  purpose,  452 

to  satisfy  debt  subsequently  discharged,  453 

payments  for  same  purpose  as  legacy,  453,  454 

particular  purpose,  what  is,  453 

ADMINISTRATION  ACTION.    See  Peocbduee. 

ADMINISTRATION  DECREE, 

nature  of,  judgment  for  all  creditors,  355 

stops  all  proceedings,  355 

after  decree,  plaintiff  not  dominus  litis,  355 

affects  remedy,  not  character  of  debt,  355 

effect  of  payments  after  decree  without  order,  356 

distinction  between  decree  and  order  for  account,  356 

no  right  to  prefer  after  decree,  356 
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ADMINISTRATION  DECREE-con<. 

after  decree  Statute  of  Limitatioiis  cannot  be  set  up  against 

plaintLS  creditor *8  debt  as  regards  personal  estate,  357 

secus,  as  regards  real  estate,  357 
efiect  of  s.  10  of  Judicature  Act,  1875 . .  358 

ADMINISTRATION  EXPENSES, 
first  charge  on  assets,  309 
what  included  under,  310 
funeral  expenses,  310 

estate  duty  on  obtaining  probate  or  grant  of  letters,  310 
estate  duty  on  personalty  subject  to  general  power  of  app«iiit- 

ment,  310 
not  estate  duty  on  real  estate,  310 

nor  on  legacies  payable  out  of  proceeds  of  real  estate,  310 
nor  settlement  estate  duty  or  legacy  duty,  311 
cost  of  obtaining  probate  or  letters  of  administratioxi,  312 
cost  of  protecting  assets,  312 
cost  of  realization,  312 

foreign  and  colonial  duties,  166,  176,  312 
cost  of  severing,  appropriating  and  securing  trust  fund,  312 
cost  of  action  for  administration,  312 
priority  of  costs, 

solicitor  and  client^  party  and  party,  313 
insolvent  estate,  313 
solvent  estate,  314 
right  of  personal  representative  to  costs,  314 
right  of  legatee  to  costs,  314,  589 
discretion  of  Court  as  to  costs,  314 
unsuccessful  claim  or  resistance,  315,  589 
administration  of  real  estate,  costs  increased  by,  315 
costs  in  Probate  Division,  315 

jurisdiction  of  Probate  Division  to  charge  real  estate  with. 

costs,  315 
personal  estate  primarily  liable  in  absence  of  direction,  316 
priority  of  costs  in  Chancery  Division,  316 
distribution  ordered  by    Court  without  providing  for   future 

expenses,  316 
costs  come  out  of  general  personal  estate  not  primarily  out  of 

lapsed  share,  316 
costs  of  ascertaining  persons  entitled  to  lapsed  share  or  legacy, 
316 
out  of  general  fund,  unless  inquiry  directed  by  -Court,  316 

ADMINISTRATION,  LETTERS  OF, 
jurisdiction,  94 

origin  of,  94,  95 

transfer  to  Court  of  Probate,  95 

now  vested  in  Probate  Division,  95 
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ADMmiSTBATION,  LETTEKS  0¥^xmt, 
what  can  be  done  before  grant,  2,  96 

to  what  extent  grant  relates  back,  96 
to  whom  to  be  granted,  97 
husband,  right  of,  97 

as  to  separate  property  of  wife,  97 

when  husband  entitled  in  his  marital  right,  97 

when  he  must  obtain  grant  of  administration,  97 

where  marriage  voidable,  97 

where  marriage  void  ab  initio^  98 

where  marriage  dissolved,  98 

where  wife  judicially  separated  or  has  obtained  protection 

order,  98 
where  husband  bankrupt,  98 
effect  of  Land  Transfer  Act,  1897 . .  98 
no  right  unless  he  has  an  interest,  99 
personal  representative  of  husband,  right  of,  99 
heir-at-law  of  wife,  right  of,  99 
widow,  right  of,  99 

sole  administration  preferred  to  joint,  100 
effect  of  marital  misconduct,  100 
lunacy  of  widow,  100 
next-of-kin,  right  of,  101 

according  to  Statutes  of  Distribution,  101 
lineal  consanguinity,  101 

mode  of  calculating,  101 
collateral  consanguinity,  101 
mode  of  calculating,  101 
distinctions  from  rules  of  inheritance,  102 

paternal  and  maternal  relations    equally   entitled  to 

administration,  102 
half  blood  entitled  as  well  as  whole  blood,  102 
primogeniture  gives  no  preference,  102 
right  to  administration  follows  proximity  of  kindred,  102 
father,  right  of,  102 
mother,  right  of,  102 
grandparents,  right  of,  102 
•         collaterals  preferred  to  more  remote  lineals,  102 
all  in  equal  degree  equally  entitled,  102 
exception  to  rule,  102 
order  of  preference,  103 
heir-at-law,  right  of,  103 
contested  cases  mode  of  procedure,  103 
several  in  equal  degree,  103 
power  of  Court  to  elect,  103 
practice  as  to  election,  103 
no  contest,  grant  priori  petentiy  104 
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ADMINI8TRA.TI0N,  LETTEES  OF— cwjf. 
to  whom  to  be  granted — cont, 

sole  preferred  to  joint  administration,  104 
grant  not  made  to  more  than  three,  104 
except  to  testamentary  guardians,  104 
administration  once  committed  others  in  same  degree  precluded,  104 
grant  follows  the  beneficial  interest,  104 

next-of-kin  without  interest,  excluded,  104 
residuary  legatee  entitled,  104 
direct  preferred  to  derivative  interest,  104 
attorney  of  person  entitled  residing  abroad,  grant  to,  105 
position  of,  105 
how  discharged,  lOo 
form  of  grant,  lOo 
ceases  on  death  of  principal,  105 
creditor,  right  to,  if  no  next-of-kin  take,  105,  140 
not  allowed  to  prefer  his  own  debt,  106 
practice  with  regard  to  assignee  of  debt,  106 
surety  paying  debt  of  creditor,  106 
undertaker  for  funeral  expenses,  106 
stranger,    discretion    of   Court,  for  want    of    next-of-kin   or 

creditors  to  take,  106 
receiver  in  administration  action,  107 

where  next-of-kin  or  heir-at-law  absent  or  unknown,  adminis- 
tration ad  coHignidwm  granted,  107 
bastard  dying  intestate  without  wife  or  child,  107 
if  partly  testate,  cceterorum  grant  to  Crown,  107 
effect  of  the  Treasury  Solicitors  Act,  1876. .  107 
effect  of  the  Intestatei'  Estates  Act,  1884 . .  108 
as  to  proceedings,  108 
as  to  law  of  escheat,  108 
effect  of  Land  Transfer  Act,  1897 . .  108 
felon  convict,  when  entitled,  109 
Public  Trustee  may  be  appointed,  109 

special  circumstances,  in  cases  of,  under  s.  73  of  Court  of  Pro- 
•  bate  Act,  1857..  109 
not  restricted  to  insolvent  estates,  109 
applies  to  all  cases  where  special  cii-cumstances  justify,  110 
not  applied  where  insolvency  disputed,  unless  other  special 
circumstances,  110 
Public  Trustee,  when  equally  entitled  to  the  grant,  110 
when  grant  may  issue,  111 

not  till  after  14  days  from  death.  111 
after  three  years  cause  of  delay  to  be  certified.  111 
small  estntes,  facilities  for  obtaining  or  dispensing  with  grant.  111 
Intestates'  Widow  and  Children  Act,  1873.  .111 
estate  not  exceeding  £100. .  Ill 
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ADMINISTRATION,  LETTERS  OF-^cont. 

smaU  estates,  facilities  for  obtaining  or  dispensing  with  grant-Hxm^. 
effect  of  Public  Trustee  Act,  1906. .  112 
naval  assets,  111 

wages  and  property  of  merchant  seamen,  112 
deposits  in  saying  banks  for  seamen,  112 
pension  or  prize  money  of  deceased  seamen,  112 
prize  money  of  deceased  soldiers,  112 
effects  of  officers  and  soldiers  not  exceeding  J^OO.  .112 
civil  pay,  superannuation  or  other  allowance,  not  exceeding 

£100.. 112 
sums  not  exceeding  £50  due  from  Loan  Society,  113 
sums  not  exceeding  £50  due  from  Building  Society^  113 
nominations  not  exceeding  £100  by  depositors  in : 
trustee  or  Post  Office  Savings  Banks,  113 

Friendly  Societies,  113 

Trade  Unions,  113 

Industrial  and  Provident  Societies,  113 
fund  in  Court,  where  total  assets  do  not  exceed  £100 . .  113 
evidence  of  what,  114 

conclusive  as  to  the  right  of  representation,  114 
that  person  to  whom  grant  is  made  is  next-of-kin,  114 
revocation  of,  1 37 
jurisdiction,  137 

until  revocation  no  person  can  act  as  executor,  139 
no  revocation  unless  for  just  cause,  2,  139 
administration  improperly  granted,  139 

where  executor  willing  and  capable  to  act,  2 

after  executor  has  intermeddled,  53 

without  citing  necessary  parties,  139 

to  other  than  next-of-kin,  139 

to  illegitimate  relatives,  139 

to  woman  not  legally  married,  139 

to  estate  of  living  person,  139 

to  wrong  person  on  erroneous  construction  of  will,  139 

to  elected    guardian,   testamentary    guardian  not  having 
renounced,  139 
after  administration  properly  granted,  139 

distinction  between   administration  limited  to    particular 
property  and  a  general  grant,  139 

grant  to  a  creditor,  140 

administrator  absconded  or  cannot  be  found,  140 

administrator  out  of  jurisdiction,  140 

one  of  several  administrators  becoming  of  unsound  mind,  138 

sole  administrator  becoming  of  unsound  mind,  139 
effect  of,  141 

where  grant  was  void  ab  initio,  141 
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ADMINISTEATION,  LETTEBS  0¥^cont 
revocation  of — cont. 
effect  of — cont. 

where  grant  was  void  a(  initio — cont. 

on  concealment  of  will  appointing  executors,  141 
on  concealment  of  will  not  appointing  execntors,  141 
where  grant  was  voidable  only,  142 
pending  appeal  resulting  in  reversal  of  sentence,  142 
administration  granted  on  condition,  142 
effect  of  Court  of  Probate  Act,  1857,  ss.  77,  78.  .142 

as  to  bon  dfide  payments  made  to  or  by  administrators,  142 
indemnity  to  persons  or  corporations  making  hotid  fide 
payments  or  transfers,  143 

ADMINISTRATION,  SPECIAL  AND  LIMITED,  115 
cum  testamento  annexOy  115 

when  appointment  of  executor  fails,  115 
during  time  no  executor  is  appointed,  115 
will  to  be  proved  as  though  probate  were  taken,  115 
practice  to  make  grant  to  person  having  greatest  interest,  115 
where  several  equally  interested  rules  as  in  general  grants 

apply,  116 
preference  of  residuary  legatee,  116 
residuary  bequest  to  a  convent,  116 
residuary  legatee  being  also  next-of-kin,  116 
citation  before  making  grant,  117 
de  'bonis  non,  117 

upon  death  of  sole  administrator  or  survivor  of  two  adminis- 
trators, 117 
upon  death  intestate,  after  probate,  of  sole  executor  or  survivor 

of  two  executors,  117 
executor  dying  after  acting  and  before  probate,  117 
executor  d^dng  after  proving  abroad  and  before  probate  here,  117 
grant  to  follow  the  interest,  1 17 
administrator  residing  out  of  che  jurisdiction,  140 
limited  administrations,  rules  of  Court  as  to,  118 
citation  of  persons  entitled  to  general  grant,  118 
no  limited  grant  to  person  entitled  to  general  grant,  118 
renouncing  in  one  character  precludes  limited  grant  in  another, 
118 
durante  minore  ceiate,  118 

effect  of  38  Geo.  III.  c.  87,  s.  6. .  119 

where  there  are  several  executors  and  one  of  age  willing  to  act,  119 

where  there  are  several  next-of-kin  and  interests  of  minors 

preponderate,  119 
discretion  in  Court  to  make  grant,  119 
practice  to  make  grant  to  guardian,  119 
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ADMmiSTEATION,  SPECIAL  AND  LIMITED-^«e. 
durante  minore  ceUUe — cont. 

as  to  appointment  of  guardian,  119 

distinction  between  infant  and  minor,  119 

who  will  be  appointed,  119 

effect  of  Gnardianship  of  Infants  Act,   1886 . .  120 

mode  of  assigning  guardian,  120 

where  there  are  both  minors  and  infants,  120 

wife,  a  minor,  121 
effect  of  marriage  of  female  minor,  121 
effect  of  coming  of  age  of  one  of  several  minors,  121 
effect  of  death  of  one  of  seyeral  minors,  121 
liability  of  administrator  to  account,  121 

to  subsequent  administrator,  121 

to  infant  at  full  age,  121 
powers  of  administrator,  121 

of  the  executor  of  an  executor,  representative  of  first  testator,  122 
durante  absentidj  122 

power  of  Ecclesiastical  Court,  122 

effect  of  38  Geo.  m.  c  87.  .122 

effect  of  Court  of  Probate  Act,  1858 . .  122 

applies  to  executor's  executor,  122 
powers  of  administrator,  122 
to  whom  grant  may  be  made,  123 
when  grant  limited  to  proceedings  in  Chancery,  123 
when  grant  ceases,  123 
to  attorney  of  absent  executor,  124 

form  of  letter  of  attorney,  124 

letter  of  attorney  may  be  revoked,  124 

death  of  the  executor,  124 
pendente  lite,  124 

effect  of  Court  of  Probate  Act,  1857 . .  124 

rights  and  powers  of  administrator,  124 

power  to  appoint  administrator  receiver  of  rents  of  real  estate 

with  power  to  let  and  manage,  125 
appeals,  duration  of  office  in  case  of,  125 

expedient  to  appoint,  pending,  142 
Court  to  be  satisfied  of  necessity  of  appointment,  125 
application  of  person  not  a  party  to  the  suit,  126 
when  application  to  Chancery  Division  to  appoint  receiver  can  be 

made,  126 
caveat  proceedings  not  lis  pendens,  126 
on  grant  of,  Chancery  Division  will  discharge  receiver,  126 
leave  to  issue  writ  in  Probate  Division  and  move  for  injtmction, 

127 
to  whom  granted,  127 
remuneration,  allowance  of,  127 

E.  T  T 
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ADMINISTRATION,  SPECIAL  AND  LIMITED— cowf. 
ad  colligenda  &oita,  127 

reasons  for  granting,  107,  127 
powers  of  administrator,  127 
limited  until  original  or  authentic  copy  of  will  brought  into  registry, 
128 
generally  ad  colligenda^  128 

or  limited  to  dealing  with  specific  property,  128 
probate  of  certain  papers  on  undertaking  to  prove  others,  128 
during  incapacity  through  illness  or  lunacy,  128 
executor  incapacitated,  128 
executor  lunatic,  129 
administrator  becoming  lunatic,  129 
where  committee  appointed,  129 
where  no  committee,  but  person  appointed  under  s.  116  of 

Lunacy  Act,  1890,  with  general  authority,  129 
where  such  person  has  only  specified  powers,  129 
where  no  committee  and  no  person  in  position    of  com- 
mittee, 129 
no  new  grant  to  other  next-of-kin  though  lunatic  not  likely 

to  recover,  129 
one  of  joint  administrators  becoming  lunatic,  130 
limited  to  specific  effects,  190 
exceptional,  130 

e,g,,  to  cestui  qtie  trust  after  death  of  trustee,  130 
to  effects  in  a  particular  country  or  place,  130 
limited  to  specific  acts,  130,  139,  140 

revival  of  representation  necessary  for  peiiormanoe  of  single  aot, 

130 
or  to  commence  or  substantiate  proceedings  in  Chancery,  131 

ADMINISTRATOR, 

estate  and  power  of.     See  Repbesentattve. 

security  required  of.     See  Bond  bequiked  of  ADMiiasTBATOB. 

duration  of  office  of,  2 

liability  of  as  trustee,  3 

ADMINISTRATOR  DE  BONIS  NON,    See  Administbation,  Special 
AND  Limited, 
when  to  be  appointed,  117 
title  of,  to  assets,  197,  212 
contracts  enforceable  against,  213 
contracts  enforceable  by,  213,  286 

ADVANCEMENT.      See   Ademption;     Satisfaction;    Statute   op 

DiSTBIBUTIONS. 

ADVERTISEMENT  FOR  CLAIMS,  319,  349,  473 


GENERAL  INDEX.  643 

AFFIDAVIT  FOE  INLAND  REVENUE.    See  Death  Duties. 
disdosTire  of  oontents,  193 
production  on  auhpcena,  193 
statement  in,  sufficient  acknowledgment  of  debt,  396 

AFTER  ACQUIRED  PROPERTY, 
effect  of  covenants  as  to,  531 

AGENT, 

employment  of,  564,  575 

payments  to,  563 

indemnity  against  acts  of,  387,  574 

applying  for  grant  of  administration  to  deceased  foreigner,  161 

of  executor  de  son  tort^  59 

of  husband  and  wife,  receipt  by,  reduction  into  possession,  292 

one  of  several  representatives  not  agent  for  others,  224 

AGRICULTURAL  HOLDINGS  (ENGLAND)  ACT. 
as  to  buildings  and  fixtures,  234,  244 
as  to  distress  for  rent,  274 

ALLOWANCES.    See  Aooouirr,  Liability  to. 

ALTERATION  IN  WILL,  proof  of.  73 

ANCILTARY  GRANT  OF  ADMINISTRATION,  151 
duty  of  ancillary  administrator,  151 

ANIMALS, 

legacy  as  a  provision  for,  407 
ferce  naturca^  property  in,  226 
domestic  animals,  property  in,  226 

ANNUITY.    iSc€  Legacies  ;  Abatement. 
granted  with  words  of  inheritance,  246 
depending  on  a  freehold  interest,  245 
depending  on  a  chattel  interest,  245 
arrears  of,  do  not  carry  interest,  483 
appropriation  of  fund  to  provide  for,  481 
gift  of,  for  life  only,  480 

APPEAL.    See  Probate. 

effect  of  revocation  of  probate  or  letters  pending,  142 
effect  of,  on  appointment  of  administrator  pendente.  liU^  125 
from  order  on  originating  summons,  592 
from  Probate  Division,  67 
from  County  Court,  68 

APPOINTMENT, 

effect  of  s.  27  of  Wills  Act,  511 

order  of  application  of  fund  in  marshalling  assets,  499 
what  sufficient  to  show  intention  to  exercise  power,  499 
what  amounts  to  revocation  of,  38 

T  T  2 
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APPOINTMENT— con<. 

when  appointed  fund  assets  for  all  purposes,  500,  512 
property  appointed  under  general  power,  equitable  assets,  346 
distinction  between  power  and  property,  499 
lapse  under  testamentary  appointments,  416 
election  under  testamentary  appointments,  422 
foreign  will  made  in  exercise  of  power.    See  DoiaoiL. 
will  in  execution  of  power,  probate  of,  83,  154,  158 
rule  as  to  ademption  applies  to,  448 

APPOBTIONMENT, 

at  ix>mmon  law,  no  apportionment,  277 

Apportionment  Act,  1870.  .277 

applies  to  specific  devises  and  bequests,  279 

not  to  purchases  and  sales  by  trustees  cum  dividend,  279 

not  to  rent  payable  in  advance,  279 

meaning  of  trading  company,  280 

meaning  of  other  periodical  payments,  280 

no  application  to  profits  of  private  partnership,    80 

bonus  distributed  as  dividend,  280 

no  application  to  fines,  reliefs,  or  heriots,  281 

of  rent,  on  assignment  of  part  of  reversion,  272 

APPRENTICESHIP  DEED, 
liability  imder,  360 

APPROPRIATION 

to  provide  for  legacies.     See  Legaoies. 

of  residue  in  specie,  502 

by  representative,  in  specie,  to  satisfy  his  own  share,  invalid,  199 

ARBITRATION, 

power  to  submit  to,  220 

effect  of  submission,  386 

evidence  of  no  assets  should  not  be  rejected,  386 

form  of  award  determines  liability  of  representative,  386 

right  of  wife  on  surviving  husband,  291 

to  rent,  291,  292 

to  pin-money,  295 
of  interest.    See  Limitations,  Statutes  op. 
of  annuity  do  not  carry  interest,  483 

ASSENT  OF  EXECUTOR.    See  Refunding  Leoaoies. 
necessary  to  complete  legatee's  title,  473 
before  assent,  legatee  has  inchoate  transmissible  right,  474 

executor  may  maintain  trover  or  trespass  against  legatee,  474 
after  assent,  legatee  may  maintain  action  at  law,  474 

deed  of  assignment  of  leaseholds,  not  necessary,  474 
has  relation  to  time  of  death,  474 
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ASSENT  OF  EXECUTOR-cone. 

effect  of  Land  Transfer  Act,  1897,  as  to  real  estate,  474 

may  be  express  or  implied,  476 

assent  to  particular  interest,  assent  to  remainder,  476 
assent  to  part  of  residue,  assent  to  the  whole,  476 
assent  to  particular  chattel,  not  assent  to  others,  476 
payment  on  account,  not  assent  to  whole  legacy,  476 

must  be  unambiguous,  476 

subject  to  condition,  477 

before  probate,  valid,  477 

of  one  of  several  executors,  sufficient,  224,  477 

executor  legatee,  possession  of,  referable  to  representative  character, 
477 
on  renouncing  cannot  assent,  477 

executor  trustee  by  assenting  constitutes  himself  trustee,  478 

executor  trustee,  selling  or  mortgaging,  inference,  478 

ASSETS,  DEVOLUTION  OF, 
chattels  personal,  226 
chattels  animate,  226 

domestic  animals,  property  in,  226 
animals /erce  naturce,  property  in,  226 
animals  owned  ratione  privilegii,  227 
chattels  vegetable,  227 
when  severed,  227 

trees  sold  or  reserved  by  tenant  in  fee  simple,  228 
trees  sold  by  tenant  in  tail,  228 
particular  tenant  impeachable  ot  waste,  228 
trees  not  timber,  228 
timber,  what,  229 
waste  in  cutting  trees,  230 
emblements,  meaning  of,  231 

representative  of  tenant  in  fee  not  entitled  to  as  against 

dowress,  232 
nor  against  surviving  joint  tenant,  232 
nor  against  devisee,  232 
extends   on    determination  by  act  of    Qrod  to  every 

uncertain  estate  or  interest,  233 
light  of  lessee  under  14  &  15  Vict.  c.  25 . .  233 
includes  right  of  egress  and  regrees  to  cut  and  carry 
away,  234 
chattels  inanimate,  235 

heirlooms,  what  are,  235 
rights  of  owner,  236 
ornaments  of  bishop's  chapel,  237 
fixtures  in  parsonage  house,   237 
fixtures,  what  are,  237 
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ASSETS,   DEVOLUTION  OF— c(w»^ 
chattels  personal — cont. 

chattels  inanimate — cont. 
fixtures,  what  are — cant, 
trade  fixtures,  237 
fixtures  annexed  for  domestic  convenience  or  ornament, 

238 
effect  of  bargain  between  the  affixers  as  regards   a 

purchaser  of  the  land,  238 
hire  purchase  agreements,  238 
annexation,  what  constitutes,  239 
chattels  real,  244 

distinction  between,  and  freeholds,  244 

cannot  be  made  transmissible  to  heirs,  245 

disposition  amounting  to  estate  tail  in  freeholds  gives  whole 

interest  in  personalty,  245 
when  words  of  limitation  construed  as  words  of  purchase,  245 
annuities  which  do  or  do  not  descend,  245 
granted  with  words  of  inheritance,  246 

not  affected  by  Land  Transfer  Act,  1897 . .  246 
derived  out  of  and  depending  on  a  freehold  interest,  245 
derived  out  of  and  depending  on  a  chattel  interest,  245 
estate  pur  autre  vie,  246 

devisable  by  1  Vict.  c.  26 . .  246 

heir  as  special  occupant,  chargeable  as  assets  by  descent,  246 

executor    or    administrator   special  occupant,  distributable  as 

personalty,  246 
last  conveyance  and  not  original  grant  to  be  looked  to,  247 
next  presentation  to  a  church,  247 

personal  estate  of  deceased  patron,  247 
so  if  deceased  patron  was  prebendary,  247 
on  death  of  bishop,  King  presents,  247 
death  of  grantee  of  next  presentation,  247 
death  of  incumbent  owner  in  fee  of  advowson,  247 
death  of  patron  of  donative  benefice,  248 
during  vacancy  of  parsonage,  248 

non-admittance  before  death  of  patron,  ordinary  may  elect,  248 
shares  in  public  companies,  248 

arising  out  of  land  of  certain  companies,  real  estate,  248 
under  Companies  Act,  1862,  personal  estate,  248 
estates  held  as  security,  248 
statute-merchant,  248 
statute-staple,  248 
elegit,  248 
freehold  land  vests  in  personal  representative  of  mortgagee  since 

31st  December,  1881 . .  249 
copyholds  and  land  of  customary  tenure  still  vest  in  customary 
heir  of  mortgagee,  249 
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ASSETS,  DEVOLUTION  0¥-<ont. 
estates  held  as  security — cont, 

surplus  proceeds  on  sale  by  mortgagee,  249 
before  death  of  mortgagor,  249 
after  death  of  mortgagor,  249 
quality  of  mortgagee's  estate  ascertained  at  his  death,  250 
merger.     See  Mebqer. 

equitable  conversion.     See  Convbesion,  Equitable. 
partnership  assets.     See  Partnershif. 

personal  estate,  in  absence  of  agreement,  262 

ASSETS,  FOREIGN.    See  Domicil  ;  Foreign  Assets. 

ASSETS,  LEGAL  AND  EQUITABLE, 

equitable  assets,  no  priority  among  creditors,  344 
legal  assets,  what  are,  344 

equity  of  redemption,  345 

purchase  money  under  contract  for  sale  of  land,  344 

portion  of  a  deceased  younger  child,  345 

money  due  to  mortgagee  in  fee,  345 

reversionary  interest  in  settled  fund,  345 
equitable  assets,  what  are,  345 

proceeds  of  land  devised  to  executors  to  be  sold  or  devised  to  be 
sold  by  executors  for  payment  of  debts,  345 

land  under  3  &  4  Will.  IV.  c.  104.  .345 

property  appointed  by  will  under  a  general  power,  346 
separate  property  of  a  deceased  married  woman  not  strictly  equitable 
assets,  337,  346 

ASSETS,  MABSHALLING.    See  MARSHALLma  oe  Assets. 

ASSETS,  EIGHT  OF  CREDITORS  TO  FOLLOW, 
notwithstanding  no  claim  under  advertisements,  350 
distinction  between  legal  right  to  be  paid  out  of  assets  and  equitable 

right  to  follow  assets  in  hands  of  legatee,  351 
in  action  against  legatee  equitable  defences  may  be  set  up,  352 

personal  representative  not  necessary  party  to  action,  352 
against  fund  standing  to  separate  account,  rateable  proportion,  352 
aecuSy  fund  set  apart  out  of  Court,  353 

right  of  mortgagee  of  real  estate  against  residuary  legatees,  353 
right  of  mortgagee  of  real  estate  against  other  real  estate,  354 
distribution  of  undischarged  deceased  bankrupt's  estate  before  inter- 
vention of  trustee  in  the  bankruptcy,  353 

ASSIGNMENT  OF  LEGACIES, 

equitable  choses  in  action,  assignability  of,  528 
subject  to  prior  equities,  528 
notice,  effect  of,  528 

on  priority,  528 

on  relative  position  of  personal  representative,  529 
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ASSIGNMENT  OF  LEGACIES— conf. 
notioe,  effect  of— cont, 

where  no  trustee  in  existence,  529 
where  there  are  several  trustees,  529 
notice  to  one  only,  529 

effect  of  his  death  after  second  assignment,  529 
effect  of  his  death  before  second  assignment,  529 
several  executors,  distinction  as  to,  530 
law  of  England  determines  priority,  530 
debtor  to  estate  must  contribute  before  claiming  benefit,  530 
assignee  or  mortgagee  in  no  better  position,  530 
covenants  in  marriage  settlements  as  to  after- acquired  property, 

effect  of,  531 
custody  of  documents  of  title,  right  to,  532 
marriage,  effect  of.    See  Husbaitd  akd  Wife. 
bankruptcy,  effect  of.     See  Bankeuftcy. 

ATTACHMENT, 

for  disobedience  to  order  of  Probate  Division,  53,  70 
for  disobedience  to  order  of  Chancery  Division,  569 
in  case  of  a  manied  woman,  569 

ATTESTATION.    See  Pkobate  ;  Will. 

ATTESTING  WITNESS,  gift  to, 
Wills  Act,  1837,  s.  15..  425 
gifts  to,  or  to  wife  or  husband  of,  void,  425 

notwithstanding  other  sufficient  witnesses,  425 
evidence  that  additional  name  added  as  witness,  426 
name  added  not  as  witness  excluded  from  probate,  426 
of  same  instrument  conferring  benefiti  426 
republication,  effect  of,  426 

subsequent  marriage  of  legatee  to  attesting  witness,  426 
interest  given  must  be  beneficial,  426 
construction,  effect  of  void  gift  on,  426 

ATTOENEY, 

grant  of  letters  to,  105,  124 
liability  of  attorney  administrator,  105 
discharge  from  principal,  how  obtained,  105 
grant  ceases  on  death  of  principal,  105 

B. 
BAILEE, 

implied  obligation  of,  survives,  359 

BALANCES, 

liability  for  interest  on,  557 
rate  of  interest,  559 
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BANKEB, 

agent  to  receive  money,  575,  577 

BANKEUPTGY, 

relation  back  to  act  of,  532 

property  which  vests  in  trustee  in,  532 

not  mere  possibility  of  interest,  532 
power  of  disposition  of  bankrupt  until  trustee  intervenes,  533 
as  to  giving  notice,  trustee  in  similar  position  as  assignee  for  value, 

533 
title  of  trustee  subject  to  equities  subsisting  at  commencement  of, 
534 
cannot  obtain  priority  by  notice  over  prior  equitable  mortgagee, 
534 
second  bankruptcy,  effect  of,  584 
close  of  bankruptcy,  effect  of,  534 
administration  in,  under  s.  125.    See  PKOCEDiraE. 
distribution  of  assets  without  notice  of,  134,  527 
of  surviving  partner,  administration  of  joint  assets,  198,  368,  599 
consolidation,  with  partnership  proceedings,  599 
of  representative  does  not  affect  assets  of  testator  or  intestate,  198 

BASTAED, 

death  of  intestate  without  wife  or  child,  107 
grant  of  administration  to  estate  of,  107 

BENEFICIAL  OWNER,  representative  conveying  as  such,  216 

BILLS  OF  EXCHANGE  ACT,  1882, 
sections  affecting  representatives,  218 

BISHOPS  CHAPEL,  ornaments  of,  237 

BLANKS  IN  WILL,  79 

BLIND  PERSON,  will  of,  17 

BOND  REQUIRED  OF  ADMINISTRATOR, 
statutory  provisions,  132 
form  of,  on  grant  to  creditor,  332 
given  to  judge  of  Probate  Division,  132 
with  one  or  more  sureties,  132 

Treasury  solicitor  or  solicitor  of  Duchy  of  Lancaster  excepted,  132 
Public  Trustee  excepted,  610 
penalty  of,  132 

more  bonds  than  one  to  limit  liability,  133 
after  part  administration,  133 
mode  of  enforcing,  133 
condition  of  bond,  133 
what  amounts  to  breach,  133 
bankruptcy  of  deceased  and  distribution  without  notice^  134 
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BOND  REQUIEED  OF  ADMINISTRATOR-caw^. 

Court  may  dispense  \7ith  sureties  but  not  with  bond,  134 

applications  to  dispense  discouraged,  134 
guarantee  society  as  surety,  134 
justifying  sureties,  134 
sureties  cannot  be  substituted,  135 
attestation  and  preparation  of,  135 
foreign  sureties,  when  allowed,  135  . 

BONUS,  whether  to  be  treated  as  income  or  capital,  280 

BREACH  OP  PROMISE  OP  MARRIAGE, 

special  damage  to  property  of  promisee,  266,  360 

BREACH  OP  TRUST.    See  Account,  Liability  to  ;  Devastavit. 

BUSINESS.    See  Account,  Liability  to. 

liability  of  representative  de  bonis  propriis  in  carrying  on,  381 

indemnity  of  representative  in  carrying  on,  381 

rights  of  creditors  of  deceased  and  of  representative  respectively,  382 

C. 
CANCELLATION  OP  WILL.    See  Will. 

CAPITAL,  when  it  passes  by  gift  of  income,  480 

CAVEAT, 

not  lis  peiifleris,  126 

person  entering,  liability  for  costs,  88 

CHARGE  OP  DEBTS  ON  LAND, 
when  it  confers  power  of  sale,  205 
order  in  administration  of  assets.  494 

CHARGING  ORDER,  effect  of,  536 

CHAEITABLE  BEQUESTS.    See  Pekpbtuity. 
what  are,  stat.  43  Eliz.  c.  4 . .  429 
Mortmain  and  Charitable  Uses  Act,  1888.  .429 
four  principal  divisions^  429 
religious  purposes,  when  charitable,  429,  433,  440 
objects  of  general  public  utility,  not  necessarily  charity,  429 
purposes  of  liberality  and  benevolence  or  private  charity,  429 
bequests  combining  charitable  and  purposes  not  charitable,  430 
portion  of  income  for  definite  purpose  failing,  431 
general  charitable  intention,  but  particular  application  failp,  431 
to  particular  charity  which  had  ceased  to  exist,  431 
abatement  of,  490 

assets  not  marshalled  in  favour  of,  492 
gifts  to  person  as  holder  of  an  office,  440 
to  the  vicar  and  churchwardens,  440 
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CHATTELS  PERSONAL.    See  Assets,  Devolution  of. 
CHATTELS  REAL.    See  Assets,  Devolution  of. 

CHTLDREN, 

signification,  543 

immediate  gift  to,  543 

gift  to,  at  future  period,  543 

gift  to,  in  remainder,  544 

posthumous  child.    See  Posthumous  Child. 

child  en  ventre  sa  mere,  when  entitled,  544 

devise  to  a  man  and  his  children,  544 

legacy  to  a  man  and  his  children,  544 

legitimacy,  rules  as  to,  545 

gift  to  future  illegitimate  children,  441 ,  545 

children  of  foreigner,  545 
younger  children,  signification,  549 

CHOSES    IN    ACTION.      See    Apportionment;     Assignment    of 
Legacies;   Contingent  Interests;  Copyright;  Covenants: 
Husband  and  Wife  ;  Patent  Right  ;  Rent. 
rights  accrued  in  lifetime  of  deceased,  264 
ex  contractu, 

rights  founded  on  contract  or  duty,  survive,  264 

unless   founded    on    personal  considerations  such    as 
principal  and  agent,  264 
master  and  servant,  264 
apprenticeship,  264 
literary  composition,  264 
action  for  account,  origin  of,  265 
ex  delicto, 

at  common  law  did  not  survive,  265 

as  to  injuries  to  personal  estate  by  statutes  of  Edw.  III., 

265 
distinction    between  slander    of    title    and  defamation  of 

character,  266 
distinction  between  breach  of   promise  of   marriage  and 

special  damage  to  property  arising  therefrom,  266 
not  for  damage  consequential  to  injury  to  person,  266 
jurisdiction  over  money  paid  into  Court  in  personal  action, 

266 
as  to  injuries  to  real  estate  by  3  &  4  Will.  IV.,  c.  42 . .  267 
damages  recovered  for  injury  to  land,  personal  estate  of 

person  who  recovered  them,  267 
remedies  for  personal  injuries,  267 

by  Fatal  Accidents  Act,  1846.  .267 

action  under  the  Act  no  bar  to  action  by  personal 
representative  in  respect  of  assets,  268 


652  GENERAL  INDEX. 

CHOSES  IN  ACTION— con*. 

rights  accrued  in  lifetime  of  deceased — cont, 
ex  delicto — cont, 

remedies  for  personal  injuries — conU 

by  Employers'  Liability  Act,  1880 . .  269 
by  Workmen's  Compensation  Act,  1906.  .269 

claim  under  Act  withdrawn  no  bar  to  subsequent 
action.  .271 
rights  accrued  after  death  of  deceased,  286 
damage  to  property,  285 
right  to  sue  in  representative  character,  286 

administrator  de  bonis  non  should  sue    in   representatiye 

character,  286 
contract  by  one  representatiYe  gives  no  right  of  action  to  all, 

286 
set-off  and  counterclaim  involved,  286 
money  wrongfully  paid  away  to  be  reclaimed  in  represen- 
"^    tative  character,  287 

effect  of  Order  18,  r.  6,  and  Order  3,  r.  4.  .287 
rights  of  action  on  contracts  accruing  after  death,  287 

CITATION,  110 

practice  as  to,  110 

dispensed  with,  when,  110 

person  entitled  to  grant,  lunatic,  110  ^ 

before  grant  cum  testamento  annexoy  117 

rules  as  to,  on  grant  of  limited  administration,  118 

in  contentious  business,  137 

ClYUL  SERVANTS,  representation  to,  where  unnecessary,  112 
CLAIMS,  appearance  on  in  chambers,  597 

CLASS  GIFTa     See  Lapse. 

substitutionary  gift  to  issue,  following,  416 

CODICIL.    See  Will. 

COLLECTING  EFFECTS.    See  Inventory  ;  Receiver. 
duty  of  representative  as  to,  308 
administration  ad  cdligenda  bona,  309 

COLONIAL  PROBATES  ACT,  1892. 154 

COMPANY, 

appointment  of,  as  executor,  41 

effect  of  dissolution,  42 

shares  in,  personal  estate,  248 

power  to  transfer  shares  in,  224 

rights  of  shareholders  in,  248 

liability  of  representative  of  deceased  shareholder,  348,  362 

indemnity  on  sale  of  shares,  359 

proof  in  respect  of  caUs,  330 
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COMPROMISE,  power  to,  220 

one  executor  cannot  discharge  himself  by  accounting  to  the  other, 

221 
power  of  one  executor  to  compromise  with  co-executor,  221 
compromise  of  claim  against  one,  no  discharge  to  the  other,  568 

CONCEALMENT  OF  WILL,  remedy,  69 

CONCURRENT  LEGACIES,  412 

CONDITION  AGAINST  ALIENATING  OR  SUB-LETTING, 
when  binding  on  representative,  218 

CONDITIONAL  DEVISES  AND  BEQUESTS, 
impossible  conditions  precedent,  464 

distinction  between  bequests  of  personalty  and  devisee  of  realty, 

464 
as  to  real  estate,  strict  compliance  with  condition  precedent,  465 
as  to  personal  estate,  cy-pres  sometimes  permitted,  465 
what  matters  may  be  disregarded,  465 
time  observance  may  be  material,  466 
ignorance  of  condition,  no  excuse,  466 
executor  owes  no  duty  to  give  notice,  466 
impossible  conditions  subsequent,  466 

void,  as  to  both  real  and  personal  estate,  466 
illegal  conditions  precedent,  467 
if  malum  in  8e,  void,  467 
if  contrary  to  rule  of  law,  467 
devise,  void,  467 

bequest,  condition  alone  void,  467 
illegal  conditions  subsequent,  468 

void  as  to  both  real  and  personal  estate,  468 
gift  over  too  remote  or  repugnant,  468 
conditions  restraining  alienation,  469 
conditional  limitations  on  alienation,  469 
forfeiture  on  bankruptcy,  469 
forfeiture  on  marriage,  470 
absolute  interest  may  be  given  over  before  time  of  possession, 

470 
gift  over  if  donee  dies  without  disposing,  bad,  470 
want  of  gift  over,  condition  not  necessarily  in  terrorem,  470 
conditions  in  restraint  of  marriage,  when  valid,  470 
legacy  to  executor,  471 

implied  condition  that  he  acts  as  such,  471 

presumption,  when  rebutted,  471 

parol  evidence,  admissible,  472 

unequivocal  intention  to  act,  sufficient  compliance,  472 

direction  for  **  handsome  gratuity,"  void,  472 

direction  for  **  reasonable  remimeration,"  valid,  472 
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CONDUCT  OF  PROCEEDINGS,  concurrent  actions,  694 

CONFIDENTIAL  POSITION.    See  Fiduciabt  Rklation. 

CONJOINT  WILLS,  9 

CONSANGUINITY,  mode  of  computing,  101 

CONSOLIDATION  OF  ACTIONS.  594 

CONSUMABLE  GOODS,  gift  of.  410 

CONTINGENT  BEQUESTS.    See  Vested  Aim  Continoent  Bequests. 

CONTINGENT  DEBTS.    See  Debts  ;  Notiob. 

CONTINGENT  INTERESTS, 

transmissible  to  representatiye  of  person  contingently  entitled,  287 
exceptions,  where  existence  is  essential  part  of  description,  288 
mere  expectancy  or  possibility,  288 
agreement  relating  to  mere  expectancy  or  possibility  transmissible, 
288 

CONTINGENr  PRESUMPTIVE  REVOCATION  OF  WILL,  31,37 

CONTINGENT  REMAINDER    See  Meboer. 

CONTINGENT  WILL,  36 

CONTRACT. 

as  effecting  equitable  conversion.    See  Conysbsion,  Equitable. 
to  make  a  will,  8 

when  specifically  enforced,  8 

when  damages  recoverable,  8 

CONTRIBUTION, 

between  joint  contractors,  365 
between  joint  judgment  debtors,  365 
between  tort  feasors,  377 

co-trustees,  378 

trustee  beneficiary,  378,  580 
between  sureties,  322 

CONVENT,  GIFT  TO.    See  Religious  Ordees. 

residuary  bequest  to,  grant  of  administration  c.^a.,  116 

CONVERSION,  EQUITABLE.    See  Residue. 

legal  devolution  not  altered  by  mere  direction  in  will,  253 
equity  considers  as  done  what  ought  to  have  been  done,  253 
money  directed  for  purchase  of  land,  254 
land  directed  to  be  sold,  254 
election  by  beneficiaries  to  retain,  254 

evidence  of  intention  to  elect,  255 

who  may  elect,  255 

contingent  election,  255 
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CONVEBSION,  EQUITABLE— con*. 

undiBposed  of  proceeds  of  real  estate  go  to  heir,  256 

undisposed  of  real  estate  purcliased  goes  to  next-of-kin,  256 

heir  becoming  entitled  to  personal  estate,  devolution,  256 

next-of-kin  becoming  entitled  to  real  estate,  devolution,  256 

will  may  determine  not  merely  quality  of  estate  but  person  to  take, 

256 
mere  intention  to  exclude  heir  insufficient,  257 
similar  principles  applied  to  mixed  fund,  257 
titie  of  residuary  legatee,  257 
estate  of  vendor  after  contract,  258 
estate  of  purchaser  after  contract,  258 
effect  of  cancellation  of  contract  after  death,  258 
effect  of  failure  of  purchaser  to  complete,  259 
ademption  of  devise  by  contract  for  sale,  259 
option  to  purchase,  relation  back,  259 

heir  or  devisee  entitled  to  rents  imtil  option  exercised,  259 

application  of  doctrine,  restricted,  259 

effect  of  exercise  of  option  in  lease,  260 
contrary  intention,  may  be  inferred  from  will,  260 
order  for  sale  in  administration  action,  effect  of,  260 
order  for  sale  of  infant's  real  estate,  261 
orders  under  Limacy  Act,  1890. .  261 
order  for  sale  for  limited  purpose,  261 
sales  under  compulsory  powers,  262 
money  paid  into  Court  imder  8  Yict.  c.  18 . .  262 

distinction  between  s.  69  and  s.  76 . .  262 

COPYRIGHT, 

duration  of,  281 
in  books,  281 
*  in  dramatic  and  musical  composition,  282 
in  engravings  and  prints,  282 
nature  of  property  in  unpublished  works,  282 

effect  of  death  of   author  before  agreement  with  publisher  com- 
pleted, 282 
proprietorship  in  letters,  282 

COPYHOLDER, 

liability  of  estate  of,  under  custom  to  repair,  360,  380 

CORONER'S  INQUEST,  cost  of,  305 

CORPORATION.    See  Executor. 

choses  in  action  of  corporation  sole  vest  in  personal  representative,  285 
except  by  custom,  charter  or  statute,  285 

CORPSE.    See  Ftjneeal. 
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COSTS.    See  Administration  Expenses. 
proceedings  in  Probate  Division,  86,  315 
rule  of  Prerogative  CJourt,  86 
Judicature  Act,  1890,  s.  5.  .86 
on  trial  by  jury,  86 
party  insisting  on  proof  in  solemn  form  and  cross-examining 

witnesses  only,  86 
proceedings  for  revocation  of  probate,  86 
rules  by  which  Court  is  guided,  87 

origin  of  litigation  fault   of  testator  or  of  residuary 

legatees,  87 
ground  for  questioning  execution  or  capacity  or  charg- 
ing fraud,  87 
executor  prtTTki /ocf 6  justified  in  propounding  will,  87 
will  lost  through  negligence  of  executor,  87 
successful  legatee  propounding  codicil,  87 
of  interveners,  88 

defendant  cited  but  not  appearing,  88 
person  entering  caveat^  88 

costs  ordered  out  of  particular  portion  of  the  estate,  88,  315 
in  absence  of  particular  direction,  88 

'*outof  the  estate,'*  payable  in  due  course  of  administra- 
tion, 88,  316 
proceedings  in  Chancery  Division.    See  Admxnistration  Expenses. 
on  judgment  against  future  assets,  323 
rule  as  to,  on  originating  summons,  589 
cf  proving  original  will  relating  to  real  estate  after  notice,  93 

COUNTY  COUET, 

jurisdiction  as  Court  of  Probate.    See  P&obatb 
jurisdiction  in  administration  proceedings,  597 
appeals  from,  68 

"  COUSINS,"  signification,  549 

COVENANTS.    See  Liabilities. 

covenants  real,  run  with  the  land,  271 

breach  before  death,  substantial  damage  after,  271 
breach  before  death,  ultimate  damage  also  before,  271 
right  of  grantee  of  reversion  under  32  H.  VIII.  c.  34.  .272 
right  of  representative  of  lessee  under  32  H.  YJJJL.  c.  34.  .272 
right  of  representative  of  lessor  imder  Land  Transfer  Act,  1897 . . 

272 
options  in  leases,  as  running  with  reversion,  272 
rights  of  lessee  and  lessor  imder  Conveyancing  Act,  1881 . .  273 

collateral  covenants  do  not  run  with  the  land,  272 

covenants  in  leases,  liability  imder,  348,  361 

covenants,  form  of,  after  decree  for  specific  performance  against 
representative,  361 
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COVENANTS— cwif. 

restrictive  covenants,  indemnity  against,  361 

for  quiet  enjoyment,  what  amounts  to  breach,  361 

CBEDITOB.    See  Debts. 
grant  of  letters  to,  105 
effect  of  being  appointed  executor,  459 

CEEMATION.    See  Funeral. 

CROWN.     See   Administration,  Letters  of;    Bastard;    Debts; 
Escheat. 
King  appoints  persons  to  officiate  as  executor,  41 

CUMULATIVE  LEGACIES.    See  Legacies. 

CURRENCY,  in  which  legacies  are  paid.    See  Legacies. 

D. 

DAMAGES.    See  Choses  in  Action  ;  Liabilities. 
for  injury  to  real  estate,  267 
for  tort,  265 
title  to  recoup  in  damages,  61,  141 

J)EAF  AND  DUMB,  capacity  to  make  will,  17 

DEATH  DUTIES.    See  Administration  Expenses  ;  Legacy  Duty  ; 
Succession  Duty. 
charged  and  paid  on  affidavit,  163 
certificate  that  affidavit  has  been  delivered  before  grant  of  probate  or 

administration,  163 
official  instructions  as  to,  163 
estate  duty,  164 

property  passing,  what  included  in,  164 

aggregation,  164 
settlement  estate  duty,  164 
accountable  persons,  165 
foreign  assets,  deductions  for  realising,  166 
colonial  duty,  deduction  in  respect  of,  176 
income  and  interest,  167 
funeral  expenses  and  debts,  allowances  for,  167 
interests  in  expectancy,  167 
when  duty  due,  168 
additional  duty,  168 
interest  on  duty,  168 
real  property,  instalments  on,  168 
annuities,  instalments  on,  169 
penalties,  169 

rates  of  estate  duty,  169,  170 
rate  of  settlement  estate  duty,  171 
exemption  from  duty,  171 

E.  U  U 
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DEATH  DUTIES— «>n<. 

affidavit  for  Inland  Revenue,  172 

formB  in  uae,  172,  173,  174 

statement  of  requirements  for  original  grants,  174 

foreign  moveable  property  when  included,  174,  175 

foreign  immoveable  property,  175 

debt  for  which  deceased  was  surety,  176 

inttr  lii'oa  gifts,  176 
corrective  affidavit,  177 
certificate  of  discharge  for  estate  duty,  177 

DEATH,  presumption  of,  71,  415 

DEBTS.    See  Liabilitibs. 

origin  of  action  for,  against  representative,  359 
order  of  priority,  318 

Crown  debts,  precedence,  319 

due  to  Crown  by  record  or  specialty,  319 
by  simple  contract,  319 

apportionment  of  assets  in  giving  effect  to  preference,  319 
credit  for  probate  duty  considered  Crown  debt,  320 
Crown's  priority  transferred  to  surety  on  payment,  320 
preferential  debts,  by  statute,  320 

sums  due  from  deceased  overseer  of  the  poor,  320 

sums  due  from  deceased  officer  of  Friendly  Society,  320 

regimental  debts,  321 

sums  due  to  Metropolis  Paving  Commissioners,  321 

preferential  payments  in  bankruptcy  in  administration  by 

Court  of  insolvent  estates,  321 
sums  not  exceeding  £100  in  respect  of  workman's  com- 
pensation, 322 
judgments,  322 

distinction  between  judgments  recovei'ed  against  deceased 

and  against  representative  of  deceased,  322,  323 
in  administration  by  Court  of  insolvent  estates,  324 
date  of  judgment,  324 

jurisdiction  of  Court  in  dating  judgments,  324 
leave  to  issue  execution,  when  necessary,  325 

not  equivalent  to  judgment  against  representative,  325 
priority  of,  322 

effect  of  Land  Charges  Act,  1900.  .322,  325 
surety  paying  judgment  creditor  retains  priority,  322 
against  estate  of  principal  debtor,  322 
against  co-surety  for  contribution,  322 
judgment  for  damages  for  injury  to  real  or  personal  estate 
ranks  as  simple  contract  debt  of  deceased  wrongdoer,  324 
sums  payable  under  Ecclesiastical  Dilapidation  Act,  1871 . . 
324 
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DEBTS— con*. 

Older  of  priority— -com  f. 

recognizanceB  and  statutes,  326 
nature  and  priority  of,  326 
specialty  and  simple  contract  debts,  326 
priority  of  specialty,  formerly,  326 
Hinde  Palmer's  Act,  1869 . .  326 
rent  has  no  longer  priority,  327 
voluntary  bond  or  covenant  postponed  to  debt  for  value,  327 

except  on  assignment  for  value,  327 
13  Eliz.  c.  6  operates  in  favour  of  voluntary  creditors,  327 
voluntary  debt,  priority  to  interest  under  Order  55,  r.  62 . .  328 
payee  of  promissory  note  without   consideration  has  no 

claim,  328 
payee  of  bond  ex  turpi  cau9a  has  no  claim,  328 
voluntary  creditors  rank  pari  passu  with  creditors  for  value 
in  administration  by  Court,  328 
contingent  debts,  328 

distinction  between  future  and  contingent  debts,  328 
until  contingency  happens,  may  be  postponed,  328 
effect  of  s.  10  of  Judicature  Act,  1873.  .329 

administration  by  Court  of  insolvent  estates,  329 

secured  creditors  value  securities  and  prove  for  balance, 

329 
all  creditors  paid  rateably,  329 
voluntary  creditors  and  creditors  for  value  rank  pari 

passut  329 
contingent  creditors  may  prove,  329 
doubtful  whether  Crown's  priority  affected,  330 
estate  insolvent  owing  to  costs  of  administration,  331 
presumption  that  all  debts  are  paid,  when  it  arises,  4,  208 

DEBT,  PROOF  OF, 

where  there  is  a  contest,  357 

where  there  is  no  contest,  357 

when  Statute  of  Limitations  may  be  set  up  and  by  whom,  357 

personal  representative  not  bound  to  plead  the  statute,  356 

when  creditor  excluded  from  benefit  of  judgment  for  administration, 

351,  352 
evidence  in  support  of,  what  sufficient,  372 

DEBTOR  TO  ESTATE, 

must  contribute  before  claiming,  457 
effect  of  being  appointed  executor,  458 

DECEIT,  ACTION  OF, 

not  maintainable  against  representative  of  wrong-doer,  375 

DECREE  IN  EQUITY,  EFFECT  OF.    See  Administration  Decrbb. 

DELEGATES,  Court  of,  67 

UU2 
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DELEGATION, 

of  power  to  make  will,  9 

of  power  to  revoke  will,  9 

of  powers  of  personal  representative,  215 

DEMONSTEATIVE  LEGACY.    8ee  Lkoacies. 
abatement  of,  490 

"DESCENDANTS,"  signification,  545 

DESTEUCTION  OF  WILL.    See  Will. 

DEVASTAVIT.    See  Accwunt,  LiABiLrnr  to. 
misapplication  of  assets,  571 
negligent  administration,  571 
when  negligence  of  one  will  charge  others,  572 
standard  of  duty,  573 
investment  of  trust  funds,  574 
errors  of  judgment,  574 
felonious  acts  of  servants,  574 
remuneration  does  not  increase  liability,  574 
indemnity  against  acts  of  agents,  574 
advice,  prudence  in  acting  on,  574 
agents,  employment  of,  574 
solicitor,  receiving  purchase  money,  576 

policy  of  assurance,  money  received  by  banker  or  solicitor,  577 
Trustee  Act,  1893,  s.  24,  effect  of,  578 
beneficiary  instigating,  requesting  or  consenting,  578 

effect  of  Trustee  Act,  1893,  s.  45.  .578 

restraint  on  anticipation,  removal  of  by  Court,  579 
no  contribution  to  trustee  beneficiary,  580 
Statutes  of  limitations,  benefit  of,  580 

analogy  of  statute  21  Jac.  I.  inapplicable  to,  404 

effect  of  Trustee  Act,  1888,  s.  8.  .581 
relief  under  Judicial  Trustee  Act,  1896,  s.  3.  .581 

instances  where  Court  has  given  relief,  582 

instances  where  Court  has  refused  relief,  583 
following  trust  funds,  right  of  beneficiary  to,  584 

trustee  mixing  trust  fimds  with  his  own,  584 

unauthorised  purchase  by  trustee,  584 

money  standing  to  banking  accoimt  of  trustee,  584 
rule  in  Cluyton^s  case  inapplicable,  584 
claim  for,  barred  after  six  years,  403 

when  statute  cannot  be  set  up  as  a  defence,  403 

DEVISE,  residuary,  specific,  411 

DIRECTION  TO  SETTLE.    See  Lapse. 

DIEECTOBS  LIABILITY  ACT,  1890, 
liability  for  negligence,  376 
contribution,  378 
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DISCLAIMER, 

gifts  distinct,  legatee  may  disclaim  onerous,  420 
t^ggregeite  propeiiy,  wliat  amounts  to,  420 
general  devise  and  bequest,  420 
leaseholds  given  upon  same  trusts  as  freeholds,  421 

DISCRETION,  when  interfered  with  by  originating  summons,  592 

DISTRESS.    See  Rent. 

DISTRIBUTION,  STATUTES  OF.    See  Statutes  of  Distribution. 

DISTRICT  REGISTRY,    See  Probate. 

DIVIDENDS.    See  Apportionment. 

DIVORCE,  effect  of  on  right  to  administration,  98 

DOCUMENTS  UNATTESTED, 
referred  to  in  will,  9,  40 
effect  of  republication  of  will,  9,  40 

DomciL, 

nature  and  acquisition  of,  144 

difference  between,  and  nationality,  144 

difference  between,  and  residence,  144 

what  it  is,  144 

no  man  can  be  without,  144 

domicilof  origin,  144 

legitimation,  144 

right  of  child  legitimate  according  to  father's  domicil  though 
illegitimate  by  English  law,  145 

distinction  between  testate  and  intestate  succession  as  to 
real  estate,  145 
domicil  of  choice,  145 

burden  of  proof  on  person  alleging  change,  145 

what  constitutes  change  of  domicil,  146 
how  intention  inferred,  146 
of  minor,  146 

of  lunatic  after  minority,  146 
of  minor  during  widowhood  of  mother,  146 
tutor  cannot  change  domicil  of  pupil,  147 
of  wife  during  coverture,  147 

on  death  of  husband,  147 

on  separation,  147 

matrimonial  contract  not  affected  by  change,  147 
consular  office  in  foreign  country,  148 
military  service  of  the  Crown,  148 

duties  necessarily  requiring  residence  for  indefinite  period,  148 
Anglo-Indian  domicil,  148 
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BOMlClL—cont, 

nature  and  acquisition  of — cont 

residence  in  China,  148 

in  Egypt,  148 

in  ex-territorial  community^  149 
conventions  negativing  acquisition  of  domicil,  149 
application  of  law  of,  in  administration  of  assets,  149 
moveable  property,  succession  to,  149 
immoveable  property,  succession  to,  149 
personal  property  wherever  situate  follows  the  person,  149 
effects  of  deceased,  assets  wherever  situate,  150 
foreign  representative  to  act  here  must  obtain  representation  in 

Probate  Division,  150 
jurisdiction  to  administer  independent  of  lex  domicilii^  150 
English  law  adopts  law  of  domicil  at  death,  150 
adjudication  by  Court  of  domicil  until  reversed  by  same  Court, 

conclusive,  150 
lex  fori  rei  aitas  observed  in  administration   of  assets  among 

creditors,  151 
all  creditors  treated  equally  subject  to  what  priorities  the  lex  fori 

may  give  them,  151 
duty  of  andliary  administrator,  151 
administration  decree  of  English  Court  not  limited  to  English 

assets,  152 
discretion  in  Court  to  distribute  or  to  remit  to  forum  of  domicil 

for  distribution,  152 
effect  of  a  disposition  invalid  by  the  law  of  domicil,  152 
leasehold  and  freehold  property  governed  by  the  lex  loci,  153 
law  of  domicil  not  necessarily  general  law,  153 

may  be  a  particular  law  applicable  to  foreigners,  153 
effect  of    law   of    domicil  of    choice  being    according   to 
nationality,  153 
claim  of  Crown  on  death  of  bastard,  154 
application  of  law  of,  in  granting  probate  and  letters  of  administra- 
tion, 154 
foreign  representative  in  order  to  act  must  obtain  representation 

here,  154 
English  Court  will  not  administer  in  absence  of  English  repre- 
sentative, 154 
effect  of  sealing  Irish  probate  or  letters  of  administration,  154 
effect  of  sealing  Scotch  confirmation,  154 
effect  of  Colonial  Probates  Act,  1892 . .  154 
jurisdiction  to  grant  probate  or  administration,  155 

must  be  property  within  jurisdiction  of  Probate  Division, 

loo 
not  affected  by  Finance  Act.  1894. .  155 
foreign  will  disposing  of  property  here  must  be  proved  here, 
155 
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application  of  law  of,  in  granting  probate  and  letters  of  adminis- 
tration— cont, 
mode  of  proving  foreign  will,  155 

codicils  to  will  proved  abroad,  156 

will  in  a  foreign  language,  156 

Court  guided  by  law  of  domicil  in  deciding  as  to  validity  of 

instrument,  156 
Lord  Kingsdown's  Act,  157 

will  of  British  subject  made  out  of  the  United  Kingdom 

(s.  1 ),  157 
will  of  British  subject  made  within  the  United  Kingdom 

(s.  2),  157 
effect  of  subsequent  change  of  domicil  (s.  3),  157 
saving  of  wills  valid  if  Act  had  not  been  passed  (s.  4), 
158 
wills  made  in  execution  of  powers,  probate  of,  158 
testamentary  appointment  must  be  proved,  158 
construction  governed  by  law  of  instrument  creating 

power  and  not  by  law  of  domicil  of  testator,  158 
formalities  of  power,  when  foreign  will  must  comply 

with,  158 
general  bequest,  when  it  operates  as  a  valid  execution 

of  a  general  power,  159 
will  of  married  woman  not  in  form  required  by  law  of 
domicil,  159 
limited  grant  of  administration,  159 
principles  on  which  grants  of  administration  are  made,  160 
grant  to  person  entitled  by  law  of  domicil,  161 
limited  grants  where  powers  given  by  will  fall  short  of 

powers  of  English  executor,  160 
general  grant  where  foreign  grant  limited  in  time,  161 
probate,  as  executor  according  to  the  tenor,  161 
when  Court  will  not  follow  grant  of  foreign  domicil,  161 
agent  applying  for  grant,  161 

evidence  of  domicil  not  required  if  no  question  raised,  162 
decree  of  Court  of  domicil  conclusive  as  to  title  to  administer, 
162 

DONATIO  MORTIS  CAUSA, 
attributes  of,  300 

coupled  with  a  trust  or  the  performance  of  some  duty,  301 

delivery,  what  sufficient,  301  j 

negotiable  instruments  payable  to  order,  301 
cheques  payable  to  donor  or  order,  301 

mortgage  deeds,  302  | 

bond, 302  I 

policy  of  assurance,  302  J 
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DONATIO  MORTIS  CAUSA -cont 
bankers  deposit  note,  302 
post  office  savings  bank  deposit  book,  302 
promissory  note  or  cheque  of  donor,  302 

negotiation  or  payment  without  notice  of  death,  303 
di£Ference  between,  and  legacy,  303 
resemblance  between,  and  legacy,  303 
evidence  to  establish,  303 

DOUBLE  OR  CESSATE  PROBATE,  85 

DOUBLE  PORTIONS,  presumption  against,  449 

DOWER, 

legacy  in  lieu  of,  489 

not  liable  to  abate,  489 
carries  interest  from  expiration  of  a  year,  483 
effect  of  the  Intestates*  Estates  Act,  1890,  on,  522 

DRUNKEN  PERSON,  capacity  to  make  wiU,  18 
DUPLICATE  WILL,  revocation  of,  32 
DURESS,  as  affecting  validity  of  will,  18 
DUTIES,  ON  DEATH.    See  Death  Dutibs. 

E. 
<*  EFFECTS,"  signification,  550 

ECCLESIASTICAL  DILAPIDATIONS, 

obligation  of  personal  representative  of  deceased  rector  or  vicar  as  to, 
360,  380 

**  ELDEST  SON,''  signification,  549 

ELECTION, 

principle  stated,  421 

doctrine  of  compensation,  421 

equities  determined  at  death  of  testator,  422 

rule  applies  to  person  entitled  by  virtue  of  s.  33  of  Wills  Act,  422 

no  application  to  person  taking  by  law  derivative  interest,  422 

tenant  by  the  curtesy,  422 
immaterial  whether  testator  acted  by  design  or  mistake,  422 
gifts  purported  to  be  made  in  exercise  of  powers,  422 
not  allowed  to  evade  public  policy,  423 

rule  against  perpetuities,  423 
not  applicable  where  presumption  rebutted  by  particular  intention, 
423 

married  woman  restrained  from  anticipation,  423 
infancy  or  coverture  insufficient  to  exclude  doctiine,  424 
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intention  of  testator  manifest  to  dispose  of  property  not  his  own,  424 

difficulty  where  testator  has  an  interest,  424 

general  devise  and  bequest  insufficient,  424 
applies  to  all  inconsistent  interests,  immediate  or  contingent,  424 
what  amoimts  to  election,  424 
compensation  when  and  how  ascertained,  425 

ELEGIT,  execution  by,  on  death  of  joint  judgment  debtor,  364 
EMBLEMENTS.    See  Assets,  Devolution  of. 
EMPLOYERS'  LIABILITY  ACT.    See  Choses  in  Action. 

ENTRY, 

when  necessary  to  complete  title,  194,  275 

insufficient  as  evidence  of  assent  by  executor  to  his  own  legacy,  477 

EQUITABLE  ASSETS.    See  Assets,  Legal  and  Equitable. 

EQUITABLE  CONVERSION.    See  Convbesion,  Equitable. 

EQUITABLE  EXECUTION,  effect  of,  635 

EQUITY  TO  A  SETTLEMENT,  wife's  right  to,  294 

ERRORS, 

in  name,  552.    See  Evidence. 

in  description,  552 

in  number  of  class,  552 

omission  of  name,  552 

in  recitals,  553 

in  date  of  will,  39,  78 

in  translation  of  foreign  will,  90 

ESCHEAT, 

effect  of,  in  marshalling  assets,  495 

applies  to  legal  and  equitable  interests  in  corporeal  and  incorporeal 
hereditaments,  108 

ESTATE  DUTY.    See  Death  Duties. 

ESTATE  FOR  LIFE.    See  Mbbqek. 

ESTATE  PUB  A  UTEE  VIE.    See  Assets,  Devolution  of. 

ESTATE  TAIL.    See  Merger. 

personalty  cannot  be  entailed,  236,  245 

EVIDENCE.    See  Probate. 

letters  of  administration,  evidence  of  what,  114 
probate,  evidence  of  what,  88 
rules  of,  in  granting  probate,  36,  76 
as  to  revocation  of  will,  33 
of  lost  will,  34 


666  GENERAL  INDEX. 

EVIDENCE— con*. 

on  construction  of  wills,  552 

surrounding  circumstances,  552 

state  of  testator*s  family,  552 

declaration  in  cases  of  equivocation,  553 

as  to  amount  of  property  at  date  of  will,  553 

/a7«a  demonstrcUio,  553 
in  support  of  claim  against  estate  of  deceased  person,  372 
to  rebut  presumption  of  double  portions,  451 

EXECUTION, 

leave  to  issue,  when  necessary,  325,  365 
does  not  operate  as  a  judgment,  325 

EXECUTOE, 

what  he  may  do  before  probate.    See  Probatb. 

estate  and  power  of.     See  REPRESEKTAiryE. 

liability  of.    See  Devastavit  ;  Accottnt,  Liability  to. 

priority  for  payments  made  by,  343,  385 

legacy  to.    See  CoimrnoNAL  Devises  ajkd  Bequests. 

undisposed  of  residue,  right  to,  512 

duration  of  office  of,  2 

removal  of,  by  Court,  2,  45 

position  of,  as  trustee,  3 

probate  to  one  enures  for  benefit  of  all,  85 

appointment  of,  41 

1.  Who  is  capable  of  being,  41 

king,  appoints  persons  to  officiate,  41 
corporation  sole,  41 
Public  Trustee,  41,  607,  613,  615 
corporation  aggregate,  appoints  syndic,  41 
except  where  there  is  a  joint  executor,  41 
efPect  of  62  &  63  Vict.  c.  20.  .41 
partnership  firm,  individuals  regarded,  42 
alien,  effect  of  33  Yict.  c.  14.  .42 
infant,  42 

child  en  ventre  ea  mere,  42 

cannot  act  during  minority  (38  Gw>.  JU,  c.  87),  42 
if  sole  executor,  administration  d.m,cB,  granted,  42 
if  joint  executor,  power  reserved  to  prove,  42,  43 
married  woman,  43 

formerly  husband^s  consent  necessary,  43 

also  for  grant  of  administration,  43 
effect  of  Married  Women's  Property  Act,  1882.  .43 
husband's  consent  now  unnecessary,  43 
husband  not  liable  imless  he  intermeddles,  43 
husband  need  not  join  in  administration  bond,  43 
under  s.  18  power  to  transfer  property  not  exhaustive,  43 
effect  of  Married  Women's  Property  Act,  1907,  44 
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1.  Who  is  capable  of  being — corU, 

persons  attainted  or  outlawed,  44 

effect  of  Trustee  Act,  1893,  s.  48.  .44 
estate  unaffected  by  conyiction,  44 
Court  may  remove  tiTistee,   but  cannot  appoint    an 
executor,  s.  25 . .  2,  44,  45 
effect  of  Judicial  Trustee  Act,  1896.  .2,  45 
Court  may  remove  an  executor,  2,  45 
poverty  no  disqualification,  45 
insolvent  person  not  disqualified,  45 

receiver  may  be  appointed  in  case  of  subsequent  bankruptcy, 

45 
grant  of  probate  may  be  refused,  45 
effect  of  Probate  Act,  1857,  s.  73,  as  to  residence  out  of  United 

Kingdom  and  other  special  circumstances,  45 
lunatic  or  idiot,  45 

2.  By  what  words  he  may  be  appointed,  45 

express,  45 

according  to  the  tenor,  constructive,  46 
what  sufficient  to  constitute,  46 

committing  duties  or  rights  appertaining  to  the  office,  46 
direction  to  pay  legacies,  sufficient,  46 
gift  to  trustees  for  specific  purpose,  insufficient,  46 
direction   to    pay  debts    or    funeral   expenses  out  of 

particular  fund,  or  residue,  insufficient,  46 
words  must  show  duty  generally  to  administer,  47 
universal  legatee,  appointment  of,  insufficient,  47 
probate*  granted  jointly  to  executor  according  to  the  tenor 
and  express  executor,  48 
even  though  fprmer  is  for  limited  purpose,  48 
by  necessary  implication,  47 

but  not  by  conjecture,  47 
by  power  to  legatees  to  nominate,  48 

or  to  executor  nominated  to  appoint  another  to  act  jointly 
with  him,  48 
executor  of  a  sole  or  last  surviving  executor,  48 
uncertainty,  appointment  bad  for,  48 

3.  Appointment  in  several  degrees,  48 

substituted  executor  cannot  propound  till  first  named  has  been 

cited  or  refuses  office,  49 
acceptance  of  office  by  instituted  executor  excludes  all  substi- 
tutes, 49 
imless  testator  otherwise  provides,  49 

4.  Restricted  appointments,  49 

limitation  in  point  of  time,  50 
as  to  commencement,  50 
as  to  duration,  50 
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4.  Eestricted  appointments — cont, 

limitation  in  point  of  place,  50 

executor  appointed  for  abroad  only,  not  entitled  to  probate 

here,  50 
but  where  there  are  two  wills  both  must  be  proved  here  as 
constituting  one,  50 
Umitatiou  as  to  subject  matter,  50 

executor  must  be  capable  of  dealing  with  property  passing 

imder  will,  50,  51 
executor  for  general  purposes  and  executor  for  limited  pur- 
poses under  same  will,  51 
sole  trustee  cannot  appoint  special  executors  for  executing 

trusts  of  will  of  original  testator,  51 
quoad  creditors,  no  distinction,  51 
conditional,  51 

condition  precedent,  51 
condition  subsequent,  51 

5.  Transmission  of  office,  2,  51 

executor  of  sole  executor,  executor  of  original  testator,  51 
chain  of  representation  continues  until  broken  by  intestacy, 

2,51 
but  first  executor  must  have  proved,  51 
rule  same  though  original  probate  limited,  52 
effect  of  renunciation,  52 
effect  of  death  before  probate,  52 
effect  of  non-appearance  to  citation,  52 
chain  of  executorship  continues  in  executor  of  acting  executor 

without  fresh  grant,  52 
administrator  d.m,oe.,  or  administrator  c.t.a.  as  attorney  of  an 

executor  of  an  executor  is  in  loco  executoris,  52 

6.  Acceptance  and  refusal  of  office,  53 

cannot  be  compelled  to  accept,  53 

no  action  for  neglect  to  take  probate,  53 

citation,  only  remedy,  53 

on  non-appearance  representation  goes  as  if  executor  had 
not  been  appointed,  53 
once  electing  he  cannot  afterwards  renounce,  53 
may  be  sued  as  executor,  53 
may  retract  invalid  renunciation  and  prove,  53 

appointment  of  administrator  will  be  revoked,  53 
may  be  attached  for  disobedience  to  peremptory  order  to 

take  probate,  53 
liable  to  penalties,  54 

£100  or  double  duty  as  commissioners  elect,  54 
what  will  be  deemed  an  election,  54 

taking  oath  as  executor  does  not  preclude  renunciatiou,  55 
after  probate,  cannot  renounce,  55 
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6.  Aoceptanoe  and  refusal  of  office — cont, 
practice  as  to  renotmcLng,  55 

until  renunciation  filled  it  may  be  withdrawn,  55 
if  out  of  England,  may  renounce  by  attorney,  55 
cannot  in  part  renounce,  55 
after  renunciation,  as  if  not  appointed,  55 
when  Court  will  allow  retraction  of  renunciation,  55 
person  cannot  renounce  and  take  administration  in  another 
character,  56 

EXECUTOR  ACCORDING  TO  THE  TENOR.    See  Executob. 

EXECUTOR  BE  SON  TORT, 
what  constitutes  such,  57 
liability  of,  57 

must  be  before  rightful  executor  accepts  office  or  before  grant  of 
administration,  57 
unless  stranger  expressly  claims  to  act  as  executor,  58 
taking  possession  of  foreign  assets,  not  sufficient,  58 
what  acts  constitute,  is  a  question  of  law,  58 
acts  of  kindness  or  charity,  insufficient,  58 
paying  debts  or  testamentary  expenses,  sufficient,  58 

unless  done  with  his  own  money,  58 
solitary  act  of  wrong,  without  proof  of  acting  as  executor,  not 

sufficient,  59 
nor  purchasing  or  acquiring  goods  from  executor  de  son  tort,  59 
nor  obtaining  payment  or  satisfaction  of  a  debt,  59 
agent  of  executor  continuing  to  act  after  death  of  his  principal,  59 
agent  of  person  intending  to  take  administration  but  dying  before 

doing  so,  59 
effect  of  grant  of  administration  to  executor  de  son  tort,  60 
eifect  of  43  Eliz.  c.  8  in  procuring  grant  of  administration  to  person 

of  mean  estate  to  defraud  creditors,  60 
extent  to  which  he  will  be  protected,  60 
may  plead  plene  administravit,  60 

may  prove  payment  of  debts  of  equal  or  superior  degree,  60 
also  delivery  of  assets  to,  or  settlement  of  account  with  rightful 

executor  or  administrator  before  action  brought,  60 
not  liable  to  a  general  account  unless  he  has  received  every- 
thing, 61 
may  be  sued  jointly  with  lawful  executor  for  debt,  but  not  with 

administrator,  61 
cannot  retain  for  his  own  debt,  61 
not  even  of  superior  degree,  61 

imless  afterwards  he  obtain  grant  of  administration,  61 
against  rightful  representative  may  give  in  evidence  payments 
in  due  course  of  administration,  61 
but  only  if  assets  sufficient  to  satisfy  all  debts,  61 
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extent  to  which  he  will  be  protected — cmU. 

transactions  with  persons  in  good  faith  bind  rightful  representa- 
tive, 61 
may  plead  Statute  of  Limitations,  62 
cannot  be  compelled  to  take  grant  of  administration,  62 
his  executor  not  liable  for  breach  of  contract  of  original  testator 
or  intestate,  62 
infant,  liability  of,  62 

EXECUTORY  INTEREST.    See  CoNTiNOEirr  Intebest. 

EXONERATION.    See  Mabshalling  of  Assets. 

EXPENSES.    See  Administhation  Expenses. 


FAC  SIMILE  PROBATE, 
when  ordered,  73 
condusive  of  what,  73 

FALSA  DEMONSTRATION  553 

"  FAMILY,"  signification,  547 

FATAL  ACCIDENTS  ACT,  1846.    See  Choses  ik  Action. 

FATHER,  rights  of  under  Statutes  of  Distribution,  518 

FELON, 

property  vests  in  administrator  appointed  under  33  &  34  Yict.  c.  23 . . 

534 
Public  Trustee  may  be  appointed  administrator,  601 
grant  of  administration  in  case  of,  109 
when  appointed  executor,  44 
will  of,  21 

FIDUCIAEY  RELATION, 

action  for  damages  arising  out  of,  survives,  377 
effect  on,  validity  of  will,  19 
effect  of  purchase  by  person  in,  217 

FIERI  FACIAS,  execution  by,  on  death  of  joint  judgment  debtor,  364 

FINES,  on  admittance  to  copyholds,  not  apportionable,  281 
FIXTURES.    See  Assets,  Devolution  of. 

FOLLOWING    ASSETS.      See  Assets,    Right   of    Oeeditoes    to 
Follow  ;  Refunding  Legacies  ;  Devastavit. 

FOREIGN  ASSETS.    See  Domicil. 
liability  to  estate  duty,  175 
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FOEEIGN  LANGUAGE,  WILL  IN,  mode  of  proving,  156 

FOREIGN  WILL.    See  Domicil. 

mistake  in  translation  for  probate,  90 

FRAUD, 

will  obtained  by,  18 
probate  obtained  by,  89 
equity  jurisdiction,  89 

FRAUDS,  STATUTE  OF,  special  promise  under  8.4..  383 

FREEHOLDS, 
defined,  244 
distinction  between,  and  chattels  real,  245 

FRIENDLY  SOCIETY, 
deposits  in,  113 
sums  due  from  deceased  officer  of,  320 

FUND  IN  COURT,  not  exceeding  £100,  administration  dispensed  with, 
113 

FUNERAL, 

dead  body,  executor  entitled  to  custody  of,  304 

duty  of  parent  as  to  burial,  304 

duty  of  parish  officers,  304 

duty  of  husband,  304 

faculty  for  removal  of  body  from  consecrated  ground  not  granted  for 

purpose  of  cremation,  305 
cremation  must  precede  burial,  305 
ashes  may  be  buried  in  churchyard,  305 
burial  in  unconsecrated  ground,  305 

removal  to  consecrated  ground,  305 
burning  of  dead  body,  no  misdemeanor,  305 

unless  public  nuisance,  305 

or  to  prevent  inquest,  305 
inquests,  costs  of,  305 
wishes  of  testator  to  be  respected,  306 
Christian  burial  in  absence  of  directions,  306 

not  cremation,  306 
anatomical  examination  under  Anatomy  Act,  1832.  .306 
funeral  expenses,  priority  of,  306 
representative,  when  personally  liable  for  expenses,  306 
stranger  paying  expenses,  repayment,  307 
husband  may  retain,  307 
reasonable  expenses  allowed,  307 
mourning  for  widow  or  children  not  allowed,  308 
nor  tombstone,  308 
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G. 

OAENISHEE  OEDER,  effect  of,  535 

GIPT  OVER.    See  Vbstkd  and  CoNTiNaENT  Bequssts. 

"  GOODS  AND  CHATTELS,"  signification,  550 

GOODWILL  OF  BUSINESS,  on  death  of  partner,  602 

GUARANTEE.    See  Liabiltties. 

GUARDIAN.    See  Administration,  Special  and  Limited. 
mode  of  assigning  guardian,  120 

GUARDIANSHIP  OF  INFANTS  ACT,  1886..  120 

H. 

HALF  BLOOD, 

entitled  equally  with  whole  blood  to  grant  of  administration,  102 
take  equaUy  with  whole  blood  in  distribution,  518 

•*  HEIR,"  signification,  548 

HEIR-AT-LAW.    See  Administration,  Letters  of. 
right  of  retainer,  336 

HEIRLOOMS.    See  Assets,  Devolution  of. 

HIRE-PURCHASE  AGREEMENT,  238 

"  HOUSEHOLD  FURNITURE,"  signification,  550 

"HOUSEHOLD  GOODS,"  signification,  550 

HOUSEKEEPING  EXPENSES,  wife's  savings  out  of,  294 

"  HUSBAND,"  signification,  548 

HUSBAND  AND  WIFE.    See  Administration,  Letters  of. 
at  common  law,  289 

husband's  interest  in  leaseholds  of  wife,  289 

need  not  obtain  letters  of  administration,  289 
nor  assignee  of  reversionary  interest  in  leaseholds  if  hus- 
band survives,  289 
will  of  husband  ineffectual  against  wife  surviving,  290 
dispositions  inter  vivos  must  effect  complete  alteration  of 

joint  interest,  290 
effect  of  mortgage  by  husband,  290 

reservation  of  equity  of  redemption  to  husband  alone, 

291 
reconveyance  to  husband  alone,  291 
partial  disposition  by  underlease,  290 
agreement  by  husband  for  sale,  charge  or  underlease,  291 
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at  oommon  law — cont 

husband's  interest  in  choses  in  action  of  wife,  291 
unless  reduced  in  possession  survive  to  wife,  291 
judgment  recovered  by  husband,  291 
arrearages  of  rent  from  freeholds,  291 
arrearages  of  rent  from  leaseholds,  292 
assignments  by  husband  inter  vivos,  292 
reduction  into  possession  must  be  complete,  292 
receipt  by  agent  of  husband  and  wife,  292 
receipt  by  husband  as  executor  or  trustee,  293 
title  by  contract  previously  to  marriage,  293 
husband  surviving,  entitled  to  grant  of  letters  of  adminis- 
tration, 293 

husband's  title  to  chattels  personal  in  possession,  293 
wife's  equity  to  a  settlement,  294 

wife's  title  to  pin-money,  294 
nature  of,  294 

savings  out  of  housekeeping,  294 
no  title  against  creditors  of  deceased  husband,  295 
wife  cannot  claim  more  than  one  year's  arrears,  295 
wife's  representative  cannot  claim  arrears,  295 

wife's  title  to  paraphernalia,  295 
nature  of,  295 
family  jewels  excepted,  295 
wife  cannot  dispose  of,  against  husband,  296 
husband  may  sell  or  dispose  inter  vivosy  296 
liable  for  husband's  debts,  296 
wife  entitled  to  have  assets  marshalled,  296 
to  be  redeemed  if  pledged  by  husband,  296 
right  may  be  barred  by  agreement  or  election,  296 
general  law  not  affectedby  Married  Women 's  Property  Act,  296 

joint  tenancy  of  wife,  296 

husband  surviving  not  entitled  unless  severed  during  cover- 
ture, 297 
severance  by  marriage,  when,  297 

liability  of  deceased  husband's  estate,  370 
for  wife's  ante-nuptial  debts,  370 
for  credit  given  to  wife  during  cohabitation,  371 
for  tortious  acts  of  wife,  376 
separate  use,  equitable  doctrine  of,  297 
how  acquired,  297 
gifts  by  husband  to  wife,  297 
husband  surviving  takes  yur6  vnariti^  298 
but  subject  to  same  liabilities  as  wife  if  living,  298 
purchase  in  joint  names  of  husband  and  wife,  298 
the  Married  Women's  Property  Acts, 

Act  of  1870..  298 

E.  XX 
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HUSBAND  AND  WIPE-hwi/. 

the  Married  Women's  Property  Acts — cont. 
Act  of  1882. 299 

marriage  after  Ist  Janaary,  1883.  .299 

marriage  before  let  January,  1883 . .  299 

husband  surviving  most  obtain  grant  of  administration,  299 

savings  from  separate  property,  299 


ILLEGrnMATE  CHILDEEN.    Set  OHiLDamr ;  Leoitimaoy. 
ILLITERATE  PERSON,  WILL  OF,  18 

IMPERFECT  GIFT, 

donor  not  considered  trustee,  298 

may  be  perfected  by  donor  appointing  donee  executor,  298,  459 

IMPORTUNITY,  effect  on  validity  of  will,  18 

INCOME.    See  AppoBTiONiCBirr. 
gift  of  when  it  vests  legacy,  461 
when  it  passes  capital,  480 
directions  to  accumulate,  when  inoperative,  442,  462 

INCUMBENT,  liability  of  estate  of,  for  dilapidations,  360,  380 

INDEMNITY, 

against  covenants  in  leases,  361 

in  carrying  on  business  of  deceased,  381 

for  tortious  acts  of  representative  or  his  agent,  387,  574 

in  respect  of  bond  fide  payments  to  or  by  executors  or  administrators 

before  reyocation  of  probate  or  grant,  142 
to  persons  and  corporations  making  bona,  fide  payments  or  transfers, 
143 

INDUSTRIAL  SOCIETY,  deposits  in,  113 

INFANT.     See  Administration,  Special  and  Liioted;   Doiaon.  ; 

ElCBOUTOB. 

capacity  to  make  will,  10 
legacies  to,  538 

payment  into  Court,  538 
payment  to  guardian,  538 
income,  application  of,  for  benefit,  538 
out  of  contingent  legacy,  540 
where  two  funds  applicable  for  maintenance,  541 
testator  in  loco  parentis^  541 
discretionary  power  of  trustees,  541 
past  maintenance,  allowances  for,  542 
capital,  maintenance  out  of,  542 
liability  to  account  as  executor  de  eon  tort,  62 
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INFLUENCE,  wiU  obtained  by,  18 

INQUEST  BY  CORONER,  305 

INSANITY.    See  Lunatic. 

effect  of,  on  validity  of  will.    See  Will. 
distinguiBhed  from  infirmity,  16 
later  of  two  wills  betraying,  probate,  73 
after  probate,  138,  139 

INSOLVENT  ESTATES.    See  Dkbts. 

INSOLVENT  PERSON  APPOINTED  EXECUTOR,  45 

INTEREST.    See  Legacies  ;  Account,  Liabilitt  to  ;  Income. 
in  applying  rule  in  Be  Earl  of  Che$Urfield*a  TnuU,  rate  of,  510 

INTERLINEATION  IN  WILL,  proof  of,  73,  90 

INTESTACY.    See  Statutes  op  Disteibution. 

action  to  recoyer  personal  estate,  when  barred,  402 

INTESTATES*  ESTATES  ACT,  1884.    See  Escheat. 

INTESTATES'  ESTATES  ACT,  1890.    See  Statutes  of  Disteibution. 

INTESTATES'  WIDOWS  AND  CHILDREN  ACT,  1873.. HI 

INVALID  GIFTS.    See  Void  Legacies. 

INVENTION.    See  Patent  Rights. 

INVENTORY, 

statutory  provisdons,  803 

Inland  Revenue  affidavit  generally  sufficient,  309 

declaration,  in  certain  oases  required,  309 

INVESTMENTS, 

duty  as  to  choice  of,  574 
authorised,  what  are,  574 

IRISH  PROBATE  AND  LETTERS  OF  ADMINISTRATION, 
resealing,  154 

ISSUE, 

signification,  545 
gift  to  A.  and  his  issue,  546 
substitutionary  gift  to,  416 
substantive  gift  to,  416 

J. 

JEWISH  CHARITIES,  434 

JOINDER  OF  CLAIMS,  in  representative  and  personal  capadties,  287 

JOINT  CONTRACTORS.     See  Liabilities;   Limitations,  Statutes 
of. 

JOINT  DEBTS,  364 

xx2 
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JOINT  JUDGMENT  DEBTORS.    See  Liabelitibs. 
death  of  one,  364 

JOINT  LIABILITY.    See  Limitations,  Statutkb  of. 

JOINT  TENANCY.    Sec  Lapse. 
not  favoured  in  equity,  200 
when  resulting  trust  implied,  200 
severance  of,  by  marriage,  296 

JOINT  WILLS,  9 

JUDGMENT.    See  Dbbts. 
de  bonis  testatoriSy  323 
de  bonis  propriiSf  323 
quando  aociderint,  323 
servioe  of  notice  of,  in  administration  proceedings,  596 

JUDICATURE  ACTS.    See  Statute  Index. 

JUDICIAL  SEPARATION, 

effect  of,  on  title  to  grant  of  administration,  98 
on  power  of  disposition,  11 

JUDICLUj  TRUSTEES  ACT,  1896.    See  Statute  Index. 
when  Court  will  give  relief  under,  581 

K 
KING.    See  Cbown.  j 

prerogative  to  grant  administration,  94 
appoints  person  to  officiate  as  executor,  41 
will  of,  85 

KINGDOWN'S  (LORD)  ACT.    See  Domicil. 

L. 

LACECES,  in  making  claims,  351,  352 

LAND  CHARGES  ACT,  1900,  effect  of,  322,  325 

LAND  TRANSFER  ACT,  1897.    See  Statute  Index. 

LAPSE, 

legatee  must  survive  testator,  415 

except  legacy  in  discharge  of  moral  obligation,  415 
words  of  limitation  do  not  prevent  lapse,  415  I 

but  may  imply  substitution,  415  1 

substitutionary  gift  to  issue  following  class  gift,  416 

original  substantive  gifts  to  children  and  issue,  416 
appointments  under  testamentary  powers,  416 
joint  tenants,  gifts  to,  no  lapse,  417 

express  limitation  over  to  survivor,  417 
when  it  applies  to  accruing  shares^  417 
tenants  in  common,  gifts  to,  417 
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LAPSE— con<. 

class  gift,  wliat  constitutes,  417 
composite  class,  417 
effect  of  rule  against  perpetoitiee,  418 
direction  to  settle,  when  it  prevents  lapse,  419 
effect  of  s.  33  of  Wills  Act,  419 

applies  to  testamentary  appointment  under  general  power,  420 

but  not  under  a  limited  power,  420 
no  application  to  class  gifts,  420 

LAPSED  SHARE.    Bee  Mabbhaluno  of  Assets. 
liability  for  cost  of  administration,  316 
cost  of  ascertaining  persons  entitled  to,  316 
not  primarily  liable  for  costs  of  administration,  316 

«*LAST  WILL," 

sucli  words  not  treated  as  express  revocation,  34 

LEASE, 

power  of  representatiye  to  grant,  218 
liability  under,  348,  361 

LEGACIES.     See  Abatement;  Ademption;  Assent;  Conditional 
Devises   and   Bequests;    Disclaimer;    Eleotion;    Lapse 
Marshalunq     of     Assets  ;      Satispacthon  ;     Vested    and 
Contingent  Bequests;  Void  Leqaoies. 
legacy  defined,  406 

term  applicable  to  personal  estate,  406 
what  amoimts  to,  406 

forgiveness  of  debt,  406 
direction  to  charge  for  services,  406 
direction  for  payment  of  duty,  407 
trust  legacies  other  than  for  persons,  407 
for  erection  of  tombstone,  407 
provision  for  horses  and  dogs,  407 
payable  out  of  personal  estate,  407 
effect  of  direction  to  pay  out  of  mixed  fund,  407 
general  legacy  defined,  408 
specific  legacy  defined,  408 

effect  of  s.  24  of  Wills  Act  on  specific  legacies,  408 
accretions  to  specific  legacies,  409 
duty  of  executor  as  to  recovering  and  preserving,  409 
chattels  given  in  succession,  409 
things  qtuK  ipso  usu  consumuntur,  410 
not  liable  to  abate,  410 
liable  to  ademption,  410,  446 
demonstrative  legacy  defined,  410 

quoad  fund,  not  liable  to  abate,  410 
pecuniary  legacy  may  be  specific,  410 
specific  legacy  non-existent  at  date  of  will,  411 
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LEGACIES— con<. 

devise  of  land,  specific,  411 

general  legacy  charged  upon  or  payable  out  of  proceeds  of  land,  411 

specific  interests  in  real  or  personal  estate  not  affected  by  general 

charge  of  legacies,  412 
residuary  clause  not  specific  by  enumeration  or  exceptions,  412 
Gumulatave  legacies,  what  constitute,  412 

where  no  internal  evidence  of  intention,  412 

where  internal  evidence  of  intention,  413 

parol  evidence,  to  prove  double  gift  intended,  413 
substituted  and  added  legacies,  414 

when  subject  to  same  incidents,  414 
time  of  payment,  478 

not  enforceable  before  twelve  months,  478 
but  rule  for  convenience  of  executor,  478 

Court  may  allow  payments  of  income  or  capital  on  account,  479 

legacy  liable  to  be  divested,  fund  kept  in  medio,  479 

annuities,  479 

general  legacy  for  life,  480 
appropriation  of  funds  to  provide  for,  480 

vested  legacy  payable  in  future j  480 

contingent  legacy,  480 

annuity,  481 

gain  or  loss  after  appropriation,  480 

payment  of  fund  into  Court,  when  ordered,  481 
interest  on  legacies,  481 

general  legacy,  from  one  year  after  death,  481 

interest  does  not  run  tiU  legacy  due,  481 

infant  executor,  not  until  acceptance  of  office,  481 
legacy  payable  at  fixed  time,  482 

vested  legacy  subject  to  be  divested,  482 

contingent  legacy,  482 

legacy  in  satisfaction  of  a  debt,  483 

legacy  in  lieu  of  dower  or  freebench,  483 

legacy  by  testator  in  loco  parentis,  483 

legacy  charged  on  land  only,  483 

arrears  of  annuity  do  not  carry  interest,  483 

rate  of  interest,  4  per  cent.,  483 
currency  in  which  legacies  are  paid,  484 

general  rule,  testator's  domicil,  484 

English  Courts  can  only  order  payment  in  English  currency,  484 

mode  of  ascertaining  amount  in  English  currency,  484 
cost  of  remittance,  485 

LEGACY  DUTY, 

domicil  of  testator,  how  affected  by,  178 

property  liable  to,  178 

receipts  to  be  taken  for  legacy,  179 


GENERAL  INDEX.  679 

LEGACY  DUTY— con*. 

when  duty  to  be  paid,  179 
annuities,  how  valued,  179 
legacies  to  persons  in  succession,  180 
legacy  subject  to  a  contingency,  180 
residue,  180 

residuary  account,  180 

income,  accretions  of,  181 

when  and  how  effects  to  be  valued,  181 

life  interest,  distinct  account,  181 
money  left  to  pay  legacy  duty,  182 

duty  treated  as  additional  legacy  for  abatement,  487 
legacies  of  articles  to  be  kept  and  preserved,  182 

to  body  corporate,  182 

to  Inns  of  Court,  182 

to  endowed  school,  182 
forms  in  use,  188 
rates  of  duty,  190 

secret  trust,  effect  of  on  rate  of  duty,  190 
exemption,  190 
certificate  of  discharge,  192 
no  liability  after  6  years  from  settlement  of  account,  193 

LEGAL  ESTATE, 

when  it  passes  by  implication,  204 
equitable  charge  gives  no  title  to  convey,  207 
protection  of,  216,  217 
merger  of  equitable  estate  in,  251 

LEGITIMACY, 

rules  as  to.     See  DoMiciL. 

gift  to  future  illegitimate  children,  441,  545 

LETTEBS.    See  Copyright. 

LIABILniES.    See  Choses  in  Action. 
for  acts  of  the  deceased,  359 
ex  contractu, 

claims  arising  from  contract  or  duty  survive,  359 
implied  obligations,  instances  of,  359 
contracts  personal  to  deceased,  360 
covenants  relating  to  land,  360 

protection  under  22  &  23  Vict.  c.  35,  ss.  27,  28.  .361 
distinction  between  covenantor  and  assignee,  361 
duty  as  to  burdensome  leaseholds,  361 
for  rent  accrued,  before  and  after  death,  361 
limit  of  liability  for  rent,  362 
limit  of  liability  on  covenant  to  repair,  362 
fonfi  of  covenants  imder  order  to  accept  lease  contracted 
for  by  deceased,  361,  362 
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LIABILITIES— con/. 

for  acts  of  the  deceased — cont, 
ex  contractu — cont 

deoeased  shareholder,  362 

under  Companies  Aot,  1862.  .362 
under  Companies  Clauses  Act,  1845.  .362 

joint  contractors,  364 

distinction  between,  and  joint  incumbrance,  365 
joint  judgment  debtors,  364 

distinction  between  execution  hj  fi, /a,  and  on  elegit, 
364 

contribution,  right  to,  365 
contract  joint  in  form,  in  substance  joint  and  seyeral,  365 

antecedent  separate  liability,  366 

joint  loan,  366 

mercantile  contracts,  366 
partnership  debts,  366 

conditions  imposed  on  creditor  enforcing  remedy  against 
estate  of  deceased  partner,  368 

remedies   against    surviying    partner   and   estate   of 
deceased  partner  concurrent,  368 

Partnership  Act,  1890,  ss.  9,  14  (2),  36  (3).  .368 

Limited  Partnership  Act,  1907 . .  368 
deceased  guarantor  on  continuing  guarantee,  369 

Partnership  Act,  1890,  s.  18.  .370 
deceased  husband's  estate,  370 

for  wife's  ante-nuptial  debts,  370 

for  credit  given  to  wife  during  cohabitation,  371 
ex  delictOy 

at  common  law,  unliquidated  damages  for  tort  not  recover- 
able, 372 
for  injury  to  property  by  3  &  4  Will.  IV.  c.  42,  s.  2.  .372 
apart  from  statute  action  maintainable  when,  373 

in  substance  to  recover  property,  373 

indirect  benefit  insufficient,  373 
action  for  deceit  does  not  survive,  375 
deceased  director  of  company,  negligence  of,  376 

Directors  Liability  Act,  1890.  .376 
when   proceedings   upon    inquiry    as  to   damages  abate, 

376 
deceased  husband's  estate  for  tortious  acts  of  wife,  376 
tortious  act  breach  of  quasi  contract,  377 

fiduciary  relation,  377 

failure  to  perform  duty,  377 
contribution  between  tortfeasors,  377 
waste  by  deceased  tenant  for  life  of  leaseholds,  379 
deoeased  copyholder,  under  custom  to  repair,  380 
deceased  incumbent,  for  dilapidations,  380 
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LIABILITIES  —cont. 

for  representative's  own  acts,  380 
ex  contractu,  380 

personally  liable  on  lus  own  contracts,  380 

except  where  consideration  for  promise  was  a  transac- 
tion with  deceased,  380 
creditor  has  no  direct  remedy  against  estate  of  deceased, 
381 
carrying  on  business  of  decea^sed,  381 

creditor  substituted  to  representative's  right  to  indem- 
nity, 381 
indemnity,  when  it  arises,  381 

against  what  creditors,  381 
how  limited,  382 
indemnity  of  executor  not  prejudiced  by  co-executor 

being  in  default,  383 
by  subrogation  creditors  may  enforce  rights  directly 
against  estate,  383 
special  promise  under  s.  4  of  Statute  of  Frauds,  383 
entire  agreement  to  be  in  writing,  384 
must  be  by  duly  constituted  representative,  384 
requires  consideration,  384 

instrument  may  import  consideration,  384 
distinction  between  advancing  money  to  pay  creditors  and 

giving  promissory  note  to  creditors,  38d 
bill  of  exchange  may  be   endorsed  to  negative  personal 

UabiUty,  385 
effect  of  submission  to  arbitration,  386 
ex  delictOf  386 

for  personal  acts,  386 
for  acts  of  agent,  387,  574 
right  to  indemnity,  387 

person  recovering  damages  may  avail  himself  of  it,  388 

LIMITATION,  WORDS  OF, 

when  construed  words  of  purchase,  245 

addition  of  ''his  executors,   administrators  and  assigns"  does  not 
prevent  lapse,  415,  550 

LIMITATIONS,  STATUTES  0¥.    See  Administration  Decreb. 
statute  having  begun  continues  to  run  notwithstanding  death,  393 
no  cause  of  action  until  person  capable  of  suing,  393 

executor  can  sue  before  probate,  393 
no  cause  of  action  until  person  who  can  be  sued,  393 

executor  cannot  be  sued  until  he  has  proved  or  acted,  393 
effect  of  plaintiff  dying  pending  action,  394 
effect  of  creditor  suing  on  behalf  of  himself  and  all  others,  394 

when  it  may  be  set  up  against  plaintiff's  debt,  357 
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LIMITATIONS,  STATUTES  OF-^cont. 

personal  representative  not  bound  to  plead,  357,  358 
statute  21  Jac.  I.  c.  16,  as  to  simple  contract  debts,  395 
acknowledgment,  by  part  payment,  395 

by  writing  under  Lord  Tenterden's  Act,  395 
effect  of,  by  one  of  two  executors  or  administrators,  395 
statement  in  affidavit  for  probate  sufficient,  396 
by  one  of  two  executors  or  administrators  keeps  debt  alive 
against  assets,  396,  401 
personal  Uability  not  involved,  396 
must  be  made  to  creditor  or  his  agent,  396 

to  person  before  grant  to  him  of  letters  of  administra- 
tion, 397 
statute  3  &  4  Will.  lY.  c.  42,  s.  3,  as  to  specialty  debts,  397 
Mercantile  Law  Amendment  Act,  1856,  s.  14,  effect  of,  397 

effect  of  payment  by  one  or  more  jointly  liable,  397 
statute  37  &  38  Vict.  c.  57.  .397 

as  to  money  charged  upon  or  payable  out  of  land,  398 
where  specialty  is  so  charged,  398 
as  regards  joint  liability,  398 
express  trust,  effect  of,  399 

Judicature  Act,  1873,  s.  25(2).  .399 
operation  of  testator's  charge,  time  ceases  to  run,  400 
secvs  as  to  charge  on  personal  estate,  400 
distinction  between  charge  by  testator  of  his  own  debts  and 
of  debts  of  another  person,  400 
statute  3  &  4  Will.  IV.  c.  27,  s.  6,  as  to  interval  of  time  between 

death  and  grant  of  administration,  400 
statute  3  &  4  Will.  IV.  c.  27,  a  42,  as  to  arrears  of  interest,  400 
personal  estate,  analogy  of  statutes  as  to  land  inapplicable  to,  401 
full  arrears  of  interest  allowed,  402 

as  to  fund  in  Coui't,  mortgagee  in  same  position  as  mortgagor 
seeking  to  redeem,  402 
legacies  not  charged  on  land,  when  barred,  402,  403 
trust  legacy  ceases  to  be  legacy  when  severed,  402 
interest  on  legacies,  full  arrears,  402 

intestacy,  action  to  recover  personal  estate  when  barred,  402 
statute  23  &  24  Vict  c.  38,  s.  13.  .402 
present  right  to  receive,  what  is,  403 
devastavit,  claim  barred  after  6  years,  403 

when  statute  canuot  be  set  up  as  a  defence,  403 
breach  of  trust,  analogy  of  21  Jac.  L  c.  16,  inapplicable,  404 
effect  of  Trustee  Act,  1888,  s.  8.  .404 

LIMITED  PARTNERSHIP  ACT,  1907,  effect  of,  203,  368 

LIS  PENDENS, 

doctrine  of  not  applicable  to  personal  estate  other  than  chattels  real,  528 
effect  of  doctrine  on  presumption  relating  to  debts  of  record,  347 
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LITERAEY  PEOPEETY.    8ee  Copykight. 

LOCKE  KING'S  ACTS,  effect  of,  496 

LOCO  PARENTIS, 

what  oonstituteB  being  in,  452 
interest  on  legacies  to  infants,  483,  Ml 
ademption  of  gift  by  advancement,  449 
satisfaction  of  portion  by  legacy,  455 

LOST  PROBATE,  76 

LOST  WILL, 

through  negligence  of  excutor,  87 
proof  of  contents,  80 
presumption  as  to,  33,  80 
secondary  evidence  of  contents,  34 

LUNATIC.    See  Administration,  Special  and  Limitbd  ;  Exboittor  ; 
Insanity. 
revocation  of  probate,  138 
capacity  to  make  will.     See  Will. 
domicil  of,  146 

M. 

MANOE,  LOED  OF,  fines,  reliefs,  heriots  due  before  death,  281 

MAEEIED  WOMAN.    See  Husband  and  Wife. 
effect  of  appointment  of,  as  executor,  43 
capacity  to  make  will.    See  Will. 

MAESHALLING  OF  ASSETS.    See  Abatement. 
general  principle  stated,  491 
no  longer  necessaiy  in  favour  of  creditors,  491 
to  adjust  rights  of  beneficiaries,  491 
not  in  favour  of  charities,  492 
order  of  applying  assets  in  payment  of  debts,  492 
residuary  personalty,  492 
lapsed  share,  316,  492 

what  sufficient  to  exonerate  personalty,  492 
personal  estate  specifically  appropriated,  493 
charge  of  real  estate  in  exoneration,  493 
real  estate  appropriated  for  payment  of  debts,  494 
real  estate  descended,  494 
real  estate  charged  with  payment  of  debts,  494 
not  affected  by  3  &  4  WiU.  IV.  c.  104.  .494 
nor  by  Land  Transfer  Act,  1897 .  .495 
general  pecuniary  legacies,  495 

real  estate  specifically  devised  and  specific  legacies,  495 
residuary  devise,  specific,  495 
lapsed  share  of  real  estate,  495 
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MAESHALLING  OF  ASSETS— cwif. 

Older  of  applying  assets  in  payment  of  debts— con^. 

real  estate  specifically  devised  and  specific  legacies — cont. 
life  interest  failing,  495 
lands  escheated,  495 

portions  charged  not  to  be  deducted  from  value,  496 
nor  legacies  charged,  496 
annuities  issuing  out  of  land,  specific,  496 
legacies  payable  out  of  proceeds,  not  specific,  496 
effect  of  Locke  King's  Acts,  496 

contrary  intention,  497 
completion  of  contract  for  erecting  buildings,  498 
redemption  of  specific  legacies,  498 

but  not  in  competition  with  other  specific  legatees, 
498 
real  and  personal  property  appointed  by  will,  499 

but  genei-al  bequest  not  postponed  to  other  assets,  499 
effect  of  13  Eliz.  c.  5,  on  voluntary  appointments,  499 
whether  appointed  fund  assets  for  all  purposes,  500 
paraphernalia,  500 

MEEGEE, 

definition  of,  250 
instances,  250 

chattel  interests,  250 

estates  for  life,  250 

estates  tail,  250 

determinable  fees,  250 
destruction  of  rent  by  merger  of  a  reversion  in  a  reversion,  251 
destruction  of  contingent  remainders,  251 
of  equitable  in  legal  estate,  251 
attendant  and  satisfied  terms,  251 
equity  guided  by  intention,  252 

tenant  for  life  acquiring  beneficial  lease,  252 

owner  of  estate  paying  charges,  252 
estates  must  vest  in  same  person,  at  same  time,  and  in  same  right, 

253 
Judicature  Act,  1873,  s.  25  (4).  .253 

none  of  deceased's  estate  in  estate  of  representative  in  his  own  right, 
199 

MESNE  PEOFITS,  liabiHty  for,  374 

MISDESOEIPTION.    See  Ebrors. 

MISEEPEESENTATION.    See  Deceit,  Action  of. 

MI8TAKR.    See  Errobs. 
will  cancelled  by,  30,  32 
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MIXED     FUND     REPRESENTING     REAL     AND     PERSONAL 
ESTATE, 
application  of,  in  paying  legacies,  407 
effect  of,  on  liability  to  estate  duty,  310 

lapsed  share  of,  rights  of  heir  and  next-of-kin  respectiyely,  257 
appointment  of,  not  postponed  to  other  assets  in  marshalling,  499 

•*  MONEYS,"  signification,  551 

**  ready  money,"  signification ,  551 

MORTGAGE.    8e«  Lookb  Kino's  Acts  ;  Merger. 
devolution  of  mortgaged  land,  249 

quality  of  estate  of  mortgagor  and  mortgagee,  when  fixed,  249 
by  husband  of  wife's  property,  290 
when  full  arrears  of  interest  may  be  claimed,  402 
equity  of  redemption,  legal  assets.  Mo 
effect  of,  by  husband  of  wife's  property,  290 

MORTMAIN, 

gifts  Toid  under  Mortmain  Act,  1888... 434 

exception  of  devise  of  land  in  City  by  freeman  of  London,  435 
Act  of  1888  does  not  extend  to  Scotland,  Ireland,  Colonies,  435 

effect  of  gifts  of  personalty  connected  with  land  in  England,  435 
Act  of  1888  extended  to  aU  bequests  affecting  interests  in  land,  435 
distinction  between  gifts  to  exonerate  and  in  amelioration  of  land  in 

Mortmain,  436 
Act  of  1891,  effect  of,  436 

money  secured  on  or  arising  from  land  (s.  3) . .  436 

land  assured  by  will  to  be  sold  within  one  year  (s.  5) .  .436 

land  directed  to  be  purchased  (s.  7) .  .437 

MOTHER,  rights  of,  under  Statutes  of  Distribution,  518 

MOURNING  FOR  WIDOW  AND  CHILDREN, 
not  allowed  as  funeral  expense,  308 

MUTUAL  WILLS,  8 


N. 
NATURALIZATION  ACT,  effect  of,  42 

NAVAL  ASSETS,  111 

NEGLIGENCE,  action  for,  when  it  survives.    See  Liabilities. 

NE  UNQUE8  EXECUTOR  OR  ADMINISTRATOR.    /See  Plbas. 
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NEXT-OF-KIN.    See  Administration,  Lettees  of. 
"  next-of-kin,"  gift  to : 
signification,  546 

by  reference  to  the  Statutes  of  Distribution,  547 
of  person  dead  at  date  of  will,  547 

NEXT  PRESENTATION.    See  Assets,  Devolution  of. 

"NEPHEWS  AND  NIECES,"  signification,  549 

NOTICE.    See  Assignment  of  Leoaoies. 

payment  of  debt  without  notice  of  debt  of  higher  degree,  d47 

presumed  notice  of  debts  of  record,  347 

order  of  Court,  protection  of,  in  distributing,  348 

with  notice  of  contingent  debt,  347,  348 

possible  claimant  cannot  interfere,  348 

practice  of  Court  as  to  setting  apart  a  fund,  348 
without  order  legacies  cannot  be  paid  with  notice  of  possible  liability, 
348 

except  under  22  &  23  Yict  c.  35,  ss.  27  and  28.  .348,  349 
effect  of  22  &  23  Yict.  c.  35,  s.  29,  as  to  advertising  for  claims,  349 

Act  no  protection  with  notice,  350 

what  sufficient  advertisement,  350 
effect  of  Old.  55,  r.  44,  excluding  persons  not  proving  within  time 
fixed  by  order,  350 

when  leave  to  prove  given,  notwithstanding,  351 
of  representative  character,  when  presumed,  4,  209,  216 

NULLITY  OF  MARRIAGE,  effect  of,  in  granting  administration,  98 

NUNCUPATIVE  WILL,  6 

0. 
OATH  OF  EXECUTOR,  on  proof  in  common  form,  72 

OBLITERATION  IN  WILL.    See  Will,  Revocation. 

ONEROUS  BEQUEST.    See  Disclaimer. 

OPTION,  to  purchase.    See  Conversion,  Equitable. 
representative  cannot  give,  218 
right  to  exerciBe,  in  electing,  220 

ORDERS.    See  Religious  Orders. 

ORDINARY,  jurisdiction  of,  65,  94 

ORIGINAL  WILL, 

subpoena  for  production,  70 

examination  as  to  knowledge  of,  69 

reference  to,  on  construction,  90 

provisions  for  preservation  and  custody  of,  70 

cost  of  proving,  after  notice  of  intention  to  give  probate  in  evidence,  93 
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ORIGINATING  SUMMONS.    See  Peoobdfrb. 
costs  on,  general  rule  as  to,  589 

OUTLAWRY,  effect  of,  21 

P. 

PARAPHERNALIA.    See  Husband  and  Wife. 
order  of  application,  in  marshalling  assets,  500 

PARSONAGE  HOUSE,  fixtures  in,  237 

PARTNERSHIP, 

effect  of  appointing  firm  executors,  42 
remedies  against  estate  of  deceased  partner,  368 
rights  of  representative  of  deceased  partner,  202,  262 

all  partnership  property  personal  estate,  262 
rights  of  surviving  partner,  202 

mode  of  application  of  assets  in  payment  of  joint  and  separate  creditors. 
198,  368 

administration  of  joint  assets  in  bankruptcy.     See  Bankeuptoy. 
Limited  Partnership  Act,  1907,  effect  of,  203,  368 

PARTNERSHIP  ACT,  1890.    See  Statute  Index. 

PATENT  RIGHTS, 

no  property  in  invention,  283 

but  may  be  the  subject  of  an  agreement,  283 

true  and  first  inventor  and  representatives  may  obtain  letters  patent, 
283 

others  may  be  joined  in  grant,  284 
effect  of  Patents  Act,  1907.  .284 

PAYMENT  INTO  COURT, 

under  8  Vict.  c.  18,  effect  of,  262 

of  infants'  legacies,  538 

of  money  due  on  accounts,  568 

PAYMENT  OP  DEBTS.    See  Debts  ;  Peepbrbnoe. 

PAYMENT  OF  LEGACIES.    SeeLEQAOiES;  MAKSHALLiNa  op  AflSBTS. 

PERPETUITY.    See  Charitable  Bequests  ;  Aooxjmulation. 
gift  tending  to,  void,  427,  442,  468 

unless  charitable,  427 
gift  to  perpetual  institution  not  charitable,  427 
gift  to  individual  members  of  perpetual  association,  428 
gift  to  charity  upon  a  future  and  uncertain  event,  428 
gift  to  charity  immediate,  application  uncertain,  428 
gift  from  one  charity  to  another  in  a  certain  event,  428 
executory  gift  over  to  charity,  429 
doctrine  of  election  not  appKed  to  evade  rule,  423 
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PEBSONAL  ESTATE.    See  Assets,  Devolution  of  ;  Domioil. 
analogy  of  Statute  of  Limitations  as  to  land  to,  401 
order  of  application  in  marshalling  assets,  492 
cannot  be  imparted  with  descendible  quality,  236,  245 

PEBSONAL  BEPBESENTATIVE.    See  BEPBESEirrATivE. 

PIN-MONEY.    See  Husband  and  Wife. 

"PLATE,**  signification,  551 

PLEAS.    See  Set-off  ;  Limitations,  Statutes  of. 
of  debt  of  higher  nature  and  ri^ns  ultra,  318 
plene  adminiairavit,  323,  347 
ne  wiquea  executor,  372 
by  executor  de  son  tarty  60 

PLEDGE,  right  of  specific  legatee  to  exoneration,  448,  498 

POBTION, 

satisfaction  of,  by  legacy,  455 
satisfaction,  by  ctdvancement,  449,  516 
what  is  a  portion,  445,  450 

POWEB,  annexed  to  office,  221 

POWEB  OP  APPOINTMENT.    See  Appointmbnt. 

POWEB  OF  ATTOENEY.    See  Attorney. 
to  obtain  grant  of  administration,  1 24 
to  collect  assets,  215 

POWEB  OF  EXECUTOB  OB  ADMINISTBATOE.    See  Bepbesbn- 

TATIVE. 

POWEB  OF  SALE,  when  impHed,  205 

POSTHUMOUS  CHILD, 

title  of  under  Statutes  of  Distribution,  516 

under  bequest  to  children   bom  or  living  at  a  particular 
period,  544 
may  be  appointed  executor,  42 

PBEFEBENCE, 

among  creditors  of  equal  degree,  332 

specialty  and  simple  contract  creditors  on  equal  footing,  327 
creditor  obtaining  judgment  gets  priority,  332 

unless  administration  order  made  before  satisfied,  332 
power  of,  ceases  after  administration  order,  332,  356 

but  Court  will  not  interfere  on  interlocutory  application,  332, 356 
form  of  bond  precludes  creditor  administrator  preferring  his  own 
debt,  332 

PBEFEBENTIAL  PAYMENTS.    See  Debts. 
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PmOEITY.    5e0  Assignment  op  Lboaoies;  Debts. 

PEIOBITT  OF  DEBTS.    See  Debts. 

PROBATE. 

before  probate,  what  executor  may  do,  1,  63 
all  acts  incident  to  his  office,  63 
except  relating  to  suits,  1,  63 
*    but  assignee,  or  specific  legatee,  may  haye  to  produce  probate,  or 
letters  of  administration  c.t.a,  to  support  his  title,  63 
purchaser  not  bound  to  pay  purchase-money  without  production 

of  probate,  63 
cannot  maintain    action   in   representative  character  without 
producing  probate  at  trial,  64 
or  at  earlier  stage  if  required,  64 
proceedings  may  be  stayed  at  instance  of  defendant  until  pro- 
duction of  probate,  64 
executor  of  creditor  can  present  petition  in  bankruptcy,  64 
or  to  wind  up  company  before  probate,  64 
but  must  obtain  probate  before  hearing,  64 
creditor  of  deceased  debtor  cannot  sue  executor  until  executor  has 
intermeddled  or  proved,  64,  393 
jurisdiction  to  grant  probate,  65 

before  the  Court  of  Probate  Act,  1857 . .  65 

xmder  that  Act,  65 

under  the  Judicature  Act,  66 

rules  and  orders  in  contentious  and  non-contentious  business,  66 

extent  to  which  R.S.C.  apply,  66 
Oourt  of  Probate  not  a  Court  of  Construction,  67 

but  Probate  Division  may  have  to  construe  will  to  determine 
who  is  entitied  to  the  grant,  67 
on  appeals,  67 
of  County  Court,  67 

co-ordinate  jimsdiction,  where  personal  estate  under  £200 

and  real  estate  not  exceeding  £300  in  value,  67 
power  to  remit  to  County  Court  any  contentious  matter 

within  County  Court  jurisdiction,  68 
appeal  lies  from  County  Court  to  Divisional  Court  of  Probate 
Division,  68 
of  district  registries,  68 

to  grant  probate  or  letters  of  administration  in  common 

form,  68 
notice  to  be  transmitted  to  principal  registry,  68 
no  grant  until  after  certificate,  69 
lists  and  copies  of  wills  to  be  transmitted  to  principal  registry, 

69 
not  obligatory  to  apply  to  district  registry,  69 

B.  Y  Y 
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PROBATE— coni. 

manner  of  obtaining  probate,  69 

will  must  be  filed  before  citation,  &9 

Court  may  order  testamentary  paper  to  be  brought  in,  69 

or  direct  person  to  be  examined  as  to  his  knowledge  respect- 
ing same,  69 
costs  in  discretion  of  Court,  70 
registrar  may  issue  subpoena  for  production,  70 
solicitor  has  no  lien  for  costs  on  original  will,  70 
all  testamentary  papers  should  be  brought  in,  70 
no  motion  for  attachment  for  non-compliance  until  conduct 

money  paid  or  tendered,  70 
proyision  for  preservation  of  original  wills,  70 
for  obtaining  official  copies,  70 
also  certificates  of  grants  of  letters,  70 
provision  for  depositing  wills  of  living  persons,  70 
when  probate  or  letters  may  issue,  71 

certificate  of  affidavit  for  Inland  Revenue  delivered,  163 
reason  for  delay  after  three  years  to  be  certified,  71 
when  death  may  be  presumed,  71 

no  legal  presumption  as  to  date  of  death,  71 
nor  of  death  without  issue,  71 
proof  in  common  form,  72 

attestation  clause  being  regular,  oath  of  executor  alone 

sufficient,  72 
otherwise  affidavit  of  one  of  attesting  witnesses  requisite,  72 

or  other  evidence  of  due  execution,  72 
procedure  if  will  appears  not  properly  attested,  72 
as  to  proving  interlineations  or  alterations,  73 
how  probate  copy  is  engrossed,  73 
probate  in /ac  timiU,  73 
later  of  two  wills  betraying  insanity,  after  citation,  probate 

in  common  form  granted  of  earlier,  73 
Land  Transfer  Act,  1897,  non-contentious  practice  extended 
to  grants  under,  73 
proof  in  solemn  form,  73 

by  issue  of  writ  in  action,  73 

parties  interested  must  be  cited,  73 

executor  proving  in  common  form  may  be  comp^ed  to 

prove  in  solemn  form  within  30  years,  74 
after  proving  in  solemn  form  he  cannot  be  compelled  to 
prove  again,  74 

entitled  to  his  costs  of  so  doing,  74 
procedure  if  executor  doubts  validity  of  codicil,  74 
procedure   for  putting  executor  to  proof  in   solemn  form 

after  proof  in  common  form,  74 
next-of-kin  entitled  to  call  for  proof  in  solemn  form,  74 
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PROBATE— conf. 

maimer  of  obtaining  probate — cowt, 
proof  in  solemn  form — cont. 

next-of-kin  privy   to    prooeedings    and    not    intervening 
barred,  75 
imless  decree  founded  on  compromise  by  which  he  is 
not  bound,  75 
renunciation  of  administration  c,i,a,  no  bar,  75 
legatee  cannot  set  up  will  after  it  has  been  propounded 
against  except  for  fraud  or  collusion,  75 
but  may  intervene  pending  suit,  75 
slightest  interest  sufficient,  75 
creditor  cazmot  contest  will,  75 

unless  administration  has  been  granted  to  him,  76 
pending  litigation  as  to  validity  of  codicil,  76 
what  is  the  probate,  76 
when  scurrilous  matter  may  be  excluded,  76 
lost  probate,  exemplification  of,  76 
rules  of  evidence,  76 

admissibility  of  evidence  of  persons  having  interest,  77 
in  determining  what  constitutes  the  will,  77 

animus  open  to  investigation,  77 
ambiguity  upon  the  factum,  77 

nature  of  the  evidence,  77,  78 
error  in  date  of  will  may  be  proved  although  effect  is  to 

revoke  will^f  later  date,  78 
when  knowledge  of  contents  of  will  is  assumed,  78 
Court  has  no  power  to  correct  omissions,  79 
words  cannot  be  substituted,  79 

although    rejection  of  part  may  destroy  validity  of 
remainder,  79 
declarations  of  testator,  when  admissible  to  rebut  presump- 
tion that  unattested  alterations  were  made  after  execu- 
tion, 79 
to  prove  testamentary  capacity  or  fraud,  79 
not  to  prove  execution,  80 
to  rebut  presumption  of  revocation,  80 
to  prove  contents  of  will,  80 
contents  may  be  proved  by  evidence  of  single  witness,  81 
contents  may  be  proved  in    part    and    probate    granted 

accordingly,  81 
no  degree  of  secondary  evidence,  81 
omnia  proesumuntur  rite  esse  acta,  81 
of  what  instruments  probate  necessary,  82 

paper  neither  disposing  of  property  nor  appointing  executor,  82 
unless  codicil  revoking  will,  82 
mere  confirmation  should  be  brought  in,  82 

Y  y2 
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PROBATE— co< 

of  what  instruments  probate  necessary — cont, 

will  relating  to  real  estate  only  and  not  appointing  executor,  82 

unless  relating  only  to  foreign  immoveable  property,  82 
will  in  execution  of  a  power,  83 
independent  declaration  of  trust,  83 
when  binding  on  the  legatee,  83 

where  trust  appears  on  face  of  will,  83 
where  trust  does  not  so  appear,  83 
what  amounts  to  a  trust,  83 

legacy  to  two  persons  as  tenants  in  common,  83 
legacy  to  two  persons  as  joint  tenants,  84 
characteristics  in  reference  to  will,  84 
will  of  a  deceased  sovereign,  85 
sealed  packets,  85 
where  there  are  several  executors,  85 
probate  enures  for  benefit  of  all,  85 
so  also  in  case  of  limited  probate,  85 
but  a  double  or  cessate  probate  usual,  85 
executor  how  sworn  in  such  cases,  85 
evidence  of  what,  88 

conclusive  upon  the  factum  and  validity  of  will,  88 
only  evidence  of  executor's  title,  89 
act-book,  primary  evidence,  89 
not  conclusive  of  collateral  matter,  89 
e,g.,  domicil  or  death,  89 
testator  may  be  shown  to  be  alive,  89 
that  seal  of  the  Court  has  been  forged,  89 
that  probate  has  been  revoked,  89 
equity  jurisdiction  in  case  of  fraud,  89 

probate  of  will  and  codicil  conclusive  of  distinct  instruments,  90 
when  original  will  may  be  looked  at,  90 

same  practice  in  fac  simile  probate,  90 
mistake  in  translation  of  foreign  will,  90 
as  to  title  to  real  estate,  91 

formerly  probate  not  evidence,  91 

effect  of  20  &  21  Vict.  c.  77  after  citation,  91 

after  notice  of  intention  to  give  in  evidence  probate  or 
grant  of  administration  with  will  annexed,  92 
effect  of  the  Land  Transfer  Act,  1897 .  .93 
authenticated  evidence,  not  foimdation  of  executor's  title,  93 
revocation  of,  137 

jurisdiction,  89,  137 
procedure,  137 

by  consent,  137 

without  consent  (non-contentious  business),  137 
(contentious  business),  137 
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PEOBATE— con*. 

Tevocation  of — cont, 
procedure— con*. 

after  probate  in  common  form,  137 

how  next-of-kin  should  proceed,  137 
hovir  executor  who  has  proved  should  proceed,  138 
after  probate  in  solemn  form,  138 
probate  obtained  by  fraud,  138 
false  suggestion  by  minor,  138 

one  of  several  executors  becoming  of  unsound  mind,  138 
sole  executor  becoming  of  unsound  mind,  139 
effect  of  revocation,  141 

pending  appeal  resulting  in  reversal  of  sentence,  142 
Court  of  PJx)bate  Act,  1857,  ss.  77,  78.  .142,  143 

as  to  bond  fide  payments  made  to  or  by  executors  before 

revocation,  142 
indemnity  to  persons  and  corporations  making  bond  fide 
payments  or  transfers,  143 

PROBATE  COUBT, 

jurisdiction  of,  65,  89,  95,  114 
not  a  Oourt  of  Construction,  67 

PBOCEDUEE.     See    Administbation     Deokee;     AoMiNiSTAATioir, 
Letters  of;    Pbobate. 
in  administration  proceedings,  586 
in  Chancery  Division,  586 

writ  or  originating  summons,  586 
distinction  between,  586 
originating  summons,  who  may  take  out,  587 
matters  to  be  determined  upon,  587 
orders  for  administration,  588 
for  purposes  of  Land  Transfer  Act,  1897 . .  588 
persons  to  be  served,  588 

propriety  of  trustees  protecting  themselves  by,  589 
rule  as  to  costs  on,  589 
jurisdiction  on,  590 

persons  claiming  adversely  to  the  estate,  590 
persons  claiming  adversely  to  the  will,  590 
personal  representative  having  legal  estate  in  land,  591 
equitable  tenant  for  life  seeking  to  be  let  into  possession, 

591 
claims  arising  out  of  breaches  of  trust,  591 
or  pointing  to  wilful  default,  591 
leave  to  bring  fresh  action,  591 
receiver  and  manager,  power  to  appoint,  592 
third  party  notice  not  applicable,  592 
priorities,  enquiry  as  to,   questions  of  disputed  fact 
being  involved,  592 
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PROCEDURE— cone. 

in  Chancery  Division — cont, 
oiiginating  Bummous — cont, 
jurisdiction  on — co7U, 

when  service  out  of  jurisdiction  required,  592 
when  objection  to  jurisdiction  to  be  taken,  692 
time  for  appeal,  592 
discretion  of  representative,  to  what  extent  interfered  with, 

592 
order  for  administration,  not  obb'gatory,  593 

application  may  stand  over,  to  render  accounts,  593 
proceeding  under  order  may  be  restricted,  593 
to  be  made  by  judge  in  person,  593 
when  order  for  general  administration  will  be  made,  593 
direction  by  testator  to  take  administration  proceedings, 
593 
assignment  to  same  judge  of  subsequent  proceedings,  594 
conduct  of  proceedings  in  concurrent  actions,  594 
consolidation  and  stay  of  proceedings,  594 
statutory  defence,  notice  of,  594 
executor  or  administrator  to  represent  estate,  594 

without  joining  beneficiaries,  594 
service  dispensed  with,  on  compromise,  594 
representation  orders,  on  construction,  595 

in  other  cases,  595 
service  on  all  parties  interested,  when  not  required,  595 
adding  parties,  discretion  of  Court  as  to,  596 
service  of  notice  of  judgment  or  order,  596 
absence    of    legal    personal    representative,  power  to  proceed 

notwithstanding,  596 
claims,  appearance  on,  597 
in  County  Court,  597 

jurisdiction  concurrent,  597 

limited  to  estates  not  exceeding  £500  in  value,  597 

transfer  of  proceedings,  597 

predominating  considerations  on  application,  597 
distributive  share,  not  exceeding  £50,  order  for  payment,  698 
legacy,  not  exceeding  £50,  order  for  payment,  598 
practice  in  County  Court,  598 
in  Bankruptcy,  598 

creditor  may  present  petition  for  administration,  598 
transfer  on  proof  of  insolvency,  598 

even  after  judgment  for  administration,  598 
discretionary,  predominating  considerations,  598 
partnership  proceedlags,  consolidation,  599 
property  which  vests  in  trustee,  599 

PRODUCTION  OF  TESTAMENTARY  PAPERS,  subpoena  for,  70 
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PBOTEOTION  OEDEE, 

effect  of,  on  title  to  grant  of  administration,  98 
on  power  of  disposition,  11 

PUBUO  POLICY, 

condition  contrary  to,  467,  468 
bequest  contrary  to,  441 

involving  inquiry  as  to  paternity  of  illegitimate  child,  441,  645 

against  policy  of  a  statute,  441 

to  protect  persons  against  consequences  of  criminal  offences,  441 

encouraging  doctrine  of  papal  supremacy,  442 

PUBLIC  TRUSTEE,  corporation  sole,  41 
may  be  appointed  executor,  41 
not  obliged  to  accept,  53 
prohibited  in  certain  cases,  53 
entitied  equally  to  administration,  110 

after  probate  or  grant,  administration  may  be  transferred  to,  2,  597 
may  take  opinion  of  Court  without  judicial  proceedings,  586 
administration  of  small  estates  by,  112,  597 

PUBLIC  TRUSTEE  ACT,  1906.    See  Appendix. 
PURCHASER  FOR  VALUE,  protection  of  legal  estate,  216 


R. 

REAL  ESTATE, 

governed  by  lex  loci,  149,  153 

vests  in  personal  representative  under  Land  Transfer  Act,  1897 . .  200, 

208 
until  grant  devolves  on  heir,  196 
order  of  application  in  marshalling,  494 
will  relating  only  to,  probate  of,  82 
title  to,  proof  of,  91 

RECEIVER, 

grant  of  letters  to,  107,  127 

when  Chancery  Division  will  appoint,  before  probate,  309 

when  Probate  Division  will  appoint,  125 

appointment,  on  originating  summons,  592 

effect  of  appointment  on  right  of  retainer,  338 

RECOGNIZANCES  AND  STATUTES.    8ee  Debts. 

REFUNDING  LEGACIES, 

executor  cannot  retract  assent,  524 
presumption  on  paying  legacy,  sufficient  to  pay  all,  524 
except  where  legacy  paid  under  compulsion  of  suit,  524 
or  where  debts  afterwards  discovered,  524 
or  with  notice  of  mere  liability,  524 
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REFUNDING  LEGACIES— co»<. 

intermediate  inoome  not  recoTerable,  525 

as  between  beneficiaries  in  administration  action,  525 

except  in  favour  of  trustee  beneficiary,  525 
remedy  primarily  against  executor,  625 
claim  at  any  distance  of  time,  525 
after  appropriation,  525 
devastavit  after  payment,  526 
loss  by  accident  after  payment,  526 
devastavit  before  payment,  526 
distribution  without  notice  of  bankruptcy  of  deceased,  526 

REGIMENTAL  DEBTS,  priority  of,  321 

RELATION  BACK  OF  TITLE, 
of  executor,  1,  194 
of  administrator,  194 
execution  creditor  not  prejudiced  by,  196 

"  RELATIONS,"  signification,  546 
"  poor  relations,"  546 

RELEASE  OF  DEBT, 
by  legacy,  457 

by  appointing  debtor  executor,  458 
by  gift  or  forgiveness  of,  by  will,  406 

RELIGIOUS  ORDERS, 

bequests  to,  of  men  illegal,  437 

10  (Jeo.  rV.  c.  7,  s.  27    437 

Act  does  not  extend  to  women,  437 

secret  trust  for  benefit  of  order,  438 

gift  for  benefit  of  individual,  good,  438 

character  of  work  done  by  order,  immaterial,  438 

gift  to,  upon  a  valid  trust,  438 

gift,  non-charitable,  to  community  of  women,  438 

parol  evidence  when  inadmissible  to  show  charity,  439 

gift  for  convent,  effect  of,  439 

religious  purposes,  when  charitable,  440 

gift  to  holder  of  an  office,  440 

gift  to  Roman  Catholic  Archbishop,  441 

REMITTANOB  OF  LEGACIES,  cost  of,  485 

REMOTENESS.    See  Pebpbtuity. 

REMUNERATION, 

to  administrator  pendente  lite,  125 

under  the  Judicial  Trustee  Act,  1896.  .563 

apart  from  Act,  when  allowed,  563 
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BENT.    See  Apportionment. 
different  kinds  of,  274 
common  law  right  of  distress,  274 
statutory  right  of  distress,  274,  275 
reversion  necessary  to  found  remedy,  275 
underlease  exceeding  original  term,  275 
reyersionary  lease,  original  term  not  enlarged  by,  275 
severance  of  rent  from  reversion,  275 
destruction  of,  by  merger.    See  Merger. 

freehold  rent,  remedy  by  32  Hen.  VIII.  c.  37,  for  arrearages,  275,  276 
lease  for  years,  remedy  by  3  &  4  Will.  IV.  c.  42 . .  277 
Land  Transfer  Act,  1897,  effect  of,  277 
action  of  debt  at  common  law,  277 
limit  of  representatives'  liability  for.    See  Liabilities. 
until  option  exercised  to  purchase  land,  title  to,  259 
until  conversion  under  trust  for  sale  of  land,  title  to,  510 

EENTJNOIATION.    See  Exeoittor. 

BEPATRS,  limit  of  representatives'  liability  for,  362 

EEPRESENTATION  OEDER,  when  made,  595 

EEPEESENTATIVE, 

estate  of  an  executor  or  administrator,  194 
time  of  vesting,  194 

property  of  testator  vests  in  executor  at  death,  1,  194 
property  of  intestate  vests  in  administrator  on  grant  ol 

letters,  2,  194 
until  grant  personal  estate  of  intestate  vests  in  judge  of 

Court  of  Probate,  194 
property  in  personal  chattels  draws  to  it  the  possession,  194 
but  no  possession  of  immoveables  before  entry,  194 

exception  in  case  of  leasehold  reversion,  194 
relation  back  of  letters  of  administration,  194 
in  actions  for  trespass,  195 
for  trover,  195 
on  covenants  in  leases,  195 
on  contracts  entered  into  before  grant  on  behalf 
and  for  the  benefit  of  the  estate,  195 

but  administrator  may  refuse  to  ratify, 
195,  196 
real  estate  until  grant  devolves  on  heir-at-law,  196 
grant  vests  it  in  administrator,  196 
with  right  to   sue    for    matters  subsequent  to 
death,  196 
execution  creditor  not  prejudiced  by  relation  back,  196 
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EBPEESENTATIVE— cow<. 

estate  of  an  executor  or  administrator — cont 
time  of  vesting — coni. 

no  right  of  action  accrues  to  administrator  until  grant,  196 
except  for  purposes  of  3  &  4  Will.  IV.  c.  27 . .  197 
quality  of  the  estate,  197 

to  administer  and  distribute,  197 

cannot  be  taken  in  execution  of  judgment  against  personal 

representative  in  his  own  right,  197 
vests  in  administrator  de  bonis  naii  on  death  of  administrator 

or  death  intestate  of  executor,  197 
no  forfeiture,  formerly,  for  felony  or  treason,  197 
in  carrying  on  testator's  business  personal  representative 
liable  dt  bonis  propriis  to  creditors,  198 
but  circumstances  may  raise  inference  of  gift  of  assets 

by  beneficiaries,  198 
so  testator's  creditors  may  preclude  themselves,  198 
bankruptcy  of  personal  representative  does  not  affect  assets 

of  testator  or  intestate,  198 
on  bankruptcy  of  surviving  partner   joint  assets  vest   in 
trustee  in   bankruptcy  for  payment  of  joint  creditors, 
198 
no  merger  of  estate  of  personal  representative  as  such  in 

estate  held  in  his  own  right,  199 
cannot  elect  to  take  specific  chattels  in  satisfaction  of  his 

claim  against  the  estate,  199 
but  may  exercise  right  of  retainer  without  realization  of 

assets,  199,  333 
cannot  appropriate  except  by  agreement,  199 
quantity  of  the  estate,  200 

the  whole  of  the  personal  estate,  200 

such  real  estate  as  is  affected  by  Land  Transfer  Act,  1897 . .  200 
joint  estate  passes  to  survivor,  200 
joint  tenancy  not  favoured  in  equity,  200 
resulting  trust  implied,  200 

purchase  made  in  name  of  one  of  several,  200 
money  advanced  on  mortgage  in  joint  names,  200 
purchase  money  contributed  unequally,  200 
money  expended  on  repairs  and  improvements  of 
joint  property,  201 
parol  evidence  admissible,  20 1 
partnership  property,  201 

surviving  partner  may  deal  with  partnership  assets  (real 

and  personal)  for  purpose  of  realization,  201 
right  of  action  devolves  on  surviving  partner,  201 
doubtful  whether  rule  jtts  accrescaidi,  &c.,  enforceable 
except  in  Court  of  Equity,  202 
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estate  of  an  exeoutor  or  administrator — cont. 
quantity  of  the  estate — cont. 

Partnership  Act,  1890,  ss.  38,  42,  44 . .  202 
Limited  Partnership  Aot,  1907,  e£fect  of,  203 
bare  possession  of  goods  gives  no  title  against  wrongdoer  if 
title  shown  elsewhere,  204 
exception  in  case  of  property  of  deceased  bankrupt,  204 
legal  estate  or  merely  power  of  sale,  204 
devise  to  executors  to  sell,  205 
devise  that  executors  shall  sell,  or  that  land  shaU  be 

sold,  205 
power  of  sale  must  be  expressly  given  or  necessarily  to 
be  implied,  205 
charge  of  debts  simpUdterj  205 
devise  to  another  charged  with  debts,  205 
effect  of  s.  16  of  22  &  23  Vict.  c.  35.  .205 
direction  to  pay  debts  simplicUerf  206 
direction  to  executors  to  pay  debts,  206 

followed  by  devise  of  real  estate  to  them,  207 
followed  by  devise  of  **  residue,"  207 
equitable  charge,  no  title  to  convey  legal  estate» 

207 
mere  charge  will  not  enlarge  estate  of  trustee,  207 
effect  of  Land  Transfer  Act,  1897,  s.  2  (2).  .208 

some  or  one  only  of  several  joint  representatives  cannot 
sell  without  authority  of  Court,  208 
presumption  that  all  debts  are  paid,  when  it  arises,  208 
conveyance  by  personal  representative,  presumption  he  acted 
as  such  though  expressed  to  convey  as  beneficial  owner, 
209 
estate  of  several  executors  or  administrators,  210 
joint  and  entire  interest,  210 
incapable  of  being  divided,  210 
survives  without  new  grant,  210 
one  cannot  release  to  the  other,  210 
release  by  one  discharges  the  whole,  210 
underlease  by  one  passes  the  entirety,  210 
possession  of  one  gives  joint  right  of  action,  210 
no  action  at  law  by  one  against  the  other,  210 

or  against  an  executor  of  a  deceased  executor,  210 
but  creditor  executor  who  never  acts  may  sue  others,  210 
all  must  join  in  bringing  actions  at  law,  211 

except  where  one  of  several  alone  proves,  211 
effect  of  Ord.  16,  r.  11..  21 1 
estate  of  an  executor  of  an  executor  and  of  an  administrator  de  bonU 
non,  212 
transmissibility  of  estate  of  executor,  212 
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EEPEESENTATIVE— con<. 

estate  of  an  executor  of  an  executor  and  of  an  administrator  de  honU 
non — cont. 
title  of  administrator  de  bonia  non,  212 

to  personal  estate  in  specie  imadministered,  212 
to  money  which  can  be  distinguishedi  212 
to  assets  fraudulently  alienated,  212 
no  title  to  assets  vested  in  personal  representative  in  individual 
capacity,  212 
e.g.,  rent  reserved  on  underlease,  213 

promissory  note  for  balance  of  debt,  213 
judgment  recovered  in  tort,  213 
contracts  entered  into  by  original  executor  or  administrator 
enforceable  against  administrator  de  bonia  non,  213 
power  or  authority  of  an  executor  or  administrator,  214 

after  grant  power  of  administrator  equal  to  that  of  executor, 

2,  214 
same  property  and  same  power  to  bringactions  as  deceased  had,  214 
right  to  enter  on  land  descended  to  remove  chattels,  214 
right  of  representative  of  deceased  tenant  for  life  or  in  tail  to 

enter,  215 
absolute  power  of  disposition  over  personal  effects,  215 

may  sell,  mortgage  or  pledge  assets,  215 
under  Land  Transfer  Act,  1897,  power  over  real  estate,  215 
rule  delegatus  non  potest  delegare  does  not  apply,  215 
presumed  to  be  acting  in  representative  capacity,  216 

but  purchaser   or  mortgagee  without  legal   estate  takes 
subject  to  equities,  216 
notice  of  devastavit,  216 

notice  of  executor,  residuary  legatee,  selling  or  mort- 
gaging for  his  own  purpose,  216 
notice  of  executor,  specific  legatee,  acting  similarly,  217 
cannot  purchase  for  himself  any  of  the  assets,  217 
may  underlease  leaseholds,  218 
may  lease  freeholds,  218 

onus  on  lessee  to  show  it  to  be  best  mode  of  administering,  218 
cauDot  give  option  to  purchase,  218 
condition  against  alienating  or  sub-letting  without  licence  not 

binding  unless  named,  218 
may  endorse  promissory  note  or  bill  of  exchange,  218 
Bills  of  Exchange  Act,  1882,  sections  affecting  representative, 

218,  219 
right  of  selection  given  to  deceased,  when  exerdseable  by,  220 
may  allow  time,  compromise,  compound,  submit  to  arbitration, 

settie,  &,c.,  220 
powers  annexed  to  office  survive,  221 
power  or  authority  of  one  of  several  executors  or  administrators,  223 
joint  and  entire  authority,  223 
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EEPEBSBNTATIVE— con*. 

power  or  authority  of  one  of  several  executors  or  administrators— con^. 
acts  of  one  deemed  acts  of  all,  223,  224 
Oonrt  will  enforce  eqtiitable  security  given  by  one,  223 
under  Jjand  Transfer  Act,  1897,  one  of  seyeral  cannot  sell  or 

transfer  real  estate  without  authority  of  Court,  223 
acknowledgment  of  debt  under  Lord  Tenterden's  Act,  224 

imder  s.  42  of  the  Beal  Property  Limitation 
Act,  1833 . .  224 
ought  not  to  pay  statute  barred  debt  against  wishes  of  others,  224 
all  must  join  in  transfer  of  stock,  224 

not  agent  of  others  to  bind  them  by  his  seyeral  contracts,  224 
one  ccmnot  discharge  himself  by  accounting  to  the  other,  221 
one  may  compromise  a  claim  of  the  other,  221 
duration  of  office, 
of  executor,  2 
of  administrator,  2 
liability  of,  as  trustee,  3,  571 

effect  of  s.  8  of  37  &  38  Vict.  c.  67 . .  402 
effect  of  s.  13  of  23  &  24  Vict.  c.  38.  .402 
taking  probate  is  acoeptance  of  particular  trust,  3 

difficulty  in  determining  when  executor  is  functus  officio,  3 
precise  notice  necessary  to  fix  debtor  or  purchaser,  4 

EEPBESENTATIVE  OHARAOTER, 
suing  in,  196,286 

cannot  be  sued  in,  before  intermeddling  or  probate,  64,  393 
endorsing  bills  of  exchange  in,  218 
joinder  of  claims  in,  with  personal  claims,  287 
when  presumed,  4,  209,  216 
survivorship  of  office,  221 
gifts  to  person  as  holder  of  an  office,  440,  441 

"  EEPEESENTATIVES,"  signification,  649 
EEPUBLIOATION.    See  Will, 
EEPUGNANT  CONDITION,  469 

RESIDUE, 

substantial  title  complete  at  death,  501 
to  be  ascertained  within  a  year,  601 

right  of  persons  having  life  interests,  601 
distribution  under  the  statute  at  end  of  a  year,  602 
division  in  specie,  602 

one  of  several  cannot  claim  adversely  in  specie,  502 
appropriation  apart  from  statute,  603 
effect  of  Land  Transfer  Act,  1897,  s.  4  (1).  .502 
settled  residue,  504 

rule  in  Howe  v.  Earl  of  Dartmouth,  604 
when  rule  excluded,  604 
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EESIDUE— con*. 

settled  residue — cnnt. 

rule  in  AUhuaen  v.  Whittell,  506 

principle  applied  to  proceeds  of  real  estate  on  defidenoy  of 

personal  estate,  507 
tenant  for  life  pays  interest  on  ascertained  deficiency,  507 
principle  applied  to  annuities,  507 
property  retained  for  convenience  of  estate,  508 
securities  valued  as  at  end  of  a  year,  508 
surplus  income  invested  as  capital,  508 
rule  in  Dimes  v.  Scott,  609 

valuation  as  at  testator's  death,  and  tenant  for  life  allowed 
3  per  cent.,  509 
rule  in  Be  Earl  of  Chesterfield's  TruHs,  509 

on  falling  into  possession  of  outstanding  personal  estate, 
509 
interest  calculated  at  3  per  cent.,  510 
until  sale  of  real  estate  tenant  for  life  entitled  to  rents,  510 
residuary  bequest,  510 
meaning  of,  510 
what  pa£ses  under,  510 

Wills  Act,  BS.  24,  25,  27.  .511 

general  power  within  s.  27 . .  511 
appointed  fund,  when  it  results  in  default,  512 
when  it  forms  part  of  general  estate,  512 
on  failui-e  of  disposition  of  proceeds  of  real  estate,  257 
specific  fund,  residue  of,  512 
undisposed  of  residue,  512 
right  of  executor  to,  512 
effect  of  Executors*  Act,  1830.  .513 
where  Act  does  not  apply,  513,  514 

contrary  intention  may  be  inferred,  514 
what  is  sufiicient  inference,  514 

EESTEAINT  ON  ANTICIPATION,  removal  of  by  Court.  578,  679 

BESTEAINT  ON  MAHRIAQE,  conditions  as  to,  when  valid,  470 

BETAINER, 

in  preference  to  creditors  of  equal  degree,  333 
no  application  to  equitable  assets,  333 
may  retain  in  specie,  333 
not  affected  by  Hinde  Palmer's  Act,  333 

except  by  augmenting  fund  subject  to  the  right,  334 
not  affected  by  s.  10  of  Judicature  Act,  1875.  .335 
may  be  exercised  by  married  woman  executrix  against  husband's 

creditors,  335 
not  restricted  to  ascertained  debt,  335 
assets,  to  which  it  applies,  335,  336,  337 
when  exerciseable  by  representative  of  deceased  executor,  335 
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Land  Transfer  Act,  1897,  giyes  no  new  right,  3  36 

heir  or  devisee  has  similar  right  in  certain  cases,  336 

fund  must  be  actually  or  constructively  in  possession  of  executor,  337 

fund  not  paid  out  of  Court  to  enable  executor  to  exercise  right,  338 

light  not  lost  by  order  for  administration,  338,  356 

assets  collected  by  receiver  not  liable,  338 

but  Court  will  not  interfere  by  appointing  receiver  on  inter- 
locutory application,  338 
right  not  lost  by  order  under  s.  125  of  Bankruptcy  Act,  1883.  .338 
nor  by  mere  delay,  339 
may  be  waived,  339 

priority  over  costs  of  administration  action,  339 
priority  over  debt  of  higher  degree,  if  no  notice  at  time  of  dis- 
tribution, 339 
right  to  receive  and  liability  to  pay  must  be  in  same  person,  339 

exceptions,  339 
for  debts  of  which  executor  is  trustee,  340 
when  trustee  can  be  compelled  to  exercise  right,  340 
one  of  two  executors  who  is  one  of  two  joint  creditors,  340 
one  of  two,  not  to  the  prejudice  of  the  other,  340 
mortgagee  executor,  not  out  of  surplus  proceeds,  341 
for  benefit  of  partnership  firm,  341 
no  right  on  becoming  assignee  of  debt,  341 
executor  surety,  paying  debt,  342 
administrator  (2.m.rK.,  for  infant's  debt,  342 
administrator  for  use  of  lunatic,  for  lunatic's  debt,  342 
for  statute  barred  debt,  342 

EEVEESION, 

effect  of  severance,  275 

merger  of,  251 

necessary  for  remedy  by  distress,  275 

BEVOCATION.    See  Pbobai^  ;  Administration,  Letters  of  ;  Will. 

BOM  AN    CATHO  Files.      See   Beliqious    O&debs;    Superstitious 
Uses, 

S. 
SAILOES, 

wills  of.    See  Will. 

effects  of,  112 

SALE, 

order  for.    See  Conversion,  Equitable. 
of  wasting  securities.     See  Kesidue. 
by  executor  legatee  for  private  purposes,  216 
by  legatee,  right  of  creditors  of  testator,  217 
power  of,  when  implied,  205 
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SATISFACTION.    See  Ademption. 

of  debts  and  portions  by  legacies,  454 

bequest  by  debtor  equal  to  or  exceeding  debt,  4M 

what  sufficient  to  rebut  presumption,  464 

legacy  by  parent  to  child,  or  by  husband  to  wife,  455 

presumption  against  double  portion  s,  455 

election  by  one  of  several  cestuis  que  trwt,  455 

parol  evidence  admissible  to  rebut  presumption,  455,  456 
release  of  debts  by  legacies,  457 

bequest  by  creditor  to  debtor,  457 

parol  evidence  of  intention,  457 
of  debts  out  of  legacies, 

legatee  cannot  receive  boimty  until  debt  owing  by  him  to  estate 
is  satisfied,  457 

no  application  to  specific  devises,  457 

nor  to  specific  legacy  imless  represented  by  money  in  hands  of 
executor,  457 

nor  to  future  debts,  457 

nor  to  legatee  bankrupt  before  death  of  testator,  458 
by  appointing  debtor  to  be  executor,  458 

release  of  debt  at  law,  458 

but  not  so  as  to  defraud  creditors,  458 

in  equity  debt  is  general  assets  for  both  creditors  and  bene- 
ficiaries, 458 
by  appointing  creditor  to  be  executor,  459 

exercise  of  right  of  retainer,  459 

SATISFIED  TEEM.    See  Mzrqer. 

SAVINGS  BANKS,  deposits  in,  112,  113 

SCOTCH  CONFIEMATION,  resealing,  154 

SCUEEIIiOUS  MATTER,  exclusion  from  probate,  76 

SEAMEN.    See  Sailobs. 

SECKET  TBUST, 

when  binding  on  legatee,  83 

for  benefit  of  illegal  religious  order,  void,  438 

effect  on  rate  of  legacy  duty,  190 

effect  on  rate  of  succession  duty,  184 

"  SECTJEITIES,"  signification,  552 

SECURITY, 

estate  held  as.    See  Assbts,  Devolution  of. 
required  of  administrator.    See  Bond. 

SELECTION, 

right  of,  given  to  deceased,  when  exerdseable  by  i^preaentative,  220 
SEPARATE  PROPERTY.    See  Husband  and  Wike. 
SERVANTS,  gift  to,  549 
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SEEYIOE, 

when  dispensed  with  in  proceedings,  594 
of  notice  of  judgment,  596 

SET-OFF, 

right  given  by  statute  2  GFeo.  IE.  c.  22,  s.  13.  .389 
Judicature  Acts  onlyaffect  the  procedure — Ord.  19,  r.  3.  .392 
both  claims  must  be  liquidated  debts,  389 
between  the  same  parties  and  in  the  same  right,  389 
equitable  set-off,  where  repreeentatiye  absolutely  entitled  in  equity, 
390 
none  where  account  may  be  necessary,  391 
none  against  assignee  of  equitable  chose  in  action,  391 
right  to  sue  in  representative  character  may  depend  on,  286,  287 

SETTLEMENT  ESTATE  DUTY.    See  Death  Dtjtebs. 

SHAEEHOLDER,  liability  of  representatiye  as,  362 

SHAEES  IN  PUBLIC  COMPANIES.    See  Assets,  Deyolutxok  of. 
obligation  of  buyer  to  indemnify  seller,  359 

SIGNATUEE.    See  Will. 

SMALL  ESTATES.    See  Administration,  Lbttbbs  of. 
administration  of,  by  Public  Trustee,  111,  597 

SOLDIEES, 

wills  of.    See  Wills. 
effects  of,  112 

soLicrroE, 

receipt  by,  of  purchase  money  on  sale,  576 

of  money  under  a  policy,  577 
trustee,  liable  to  account  for  profit  costs,  562 
costs  of,  what  allowed  out  of  the  estate,  564 
liability  of  personal  representative  for  negligence  of  deceased,  360 

SOLICITOE'S  UBN, 
at  common  law,  536 

does  not  extend  to  real  estate,  537 

not  barred  by  Statute  of  Limitations,  537 
by  SoUcitors  Act,  1860.  .537 

on  all  property  recovered  or  preserved,  537 
solicitor  discharged  before  trial,  charging  order  subject  to  costs  of 

client  for  time  being,  637 
no  lien  on  original  wiU,  70 
lien  as  against  administrator  de  honU  non,  213 

SPECIALTY  DEBT.    See  Debts  ;  Limitations,  Statutes  of. 

SPECIE, 

appropriation  of  residue  in,  502 
retainer  in,  333 

,  z  s 


706  GENERAL   INDEX. 

SPEOIFIO  LEGACY.    See  Lkoaoibs. 

SPEOIFIO  KESIDUE, 
meaning  of»  512 
where  fund  deficient  for  sums  payable  thereout,  488 

STATUTE  BAEEED  DEBT, 

when  representative  may  pay,  224 
representatiye  not  bound  to  plead,  357,  358 
executor  may  retain  for,  342 

STATUTE  MERCHANT  AND  STAPLR    See  Debts. 

STATUTE  OF  FRAUDS.    See  Fratjds,  Statutb  op. 
STATUTE  OF  LDDTATIONS.    See  Limitations,  Statutbs  of. 

STATUTES  OF  DISTRIBUTION, 

rights  of  wife  and  children  and  representatiyes  of  deceased  children, 
515 
widow  of  deceased  child  takes  nothing,  516 
effect  of  8.  5  as  to  advancements  to  children,  516 
issue  of  deceased  child  in  position  of  parent,  517 
advancement,  what  is,  517 
valuation  of  advances,  518 
carries  interest  at  4  per  cent.,  518 
rights  of  wife,  father,  mother  and  next-of-kin,  518 

no  representation  among  collaterals  after  brother's  and  sister's 

children,  518 
next-of-kin,  how  ascertained,  101,  518 
affinity  or  relationship  by  marriage  gives  no  title,  520 
rights  of  husband  and  wife,  521 

effect  of  29  Car.  IE.  c.  3,  s.  25. . 521 
effect  of  Intestates  Estates  Act,  1890.  .521 
where  husband  dies  wholly  intestate,  522 
effect  on  widow's  dower,  522 
wife  may  exclude  her  rights  by  agreement,  522 
declaration  of  exclusion  by  will  of  husband,  522 
satisfaction  of  husband's  coyenant  by  distributive  share,  522 

STATUTORY  DEFENCE,  notice  of,  594 

STAY  OF  PROCEEDINGS, 

in  actions  commenced  before  probate,  64 
in  concurrent  actions  for  administration,  594 

STEWARD  OF  MANOR,  trustee,  profits  from  office,  662 

"  STOCK  ON  farm:,"  signification,  551 

STOCK,  transfer  of,  224,  363 

SUBSTITUTED  LEGACY.    See  Legacies. 
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SUBSTrrunONARY  GIFT,  what  is,  415 

SUCCESSION  DUTY,  182 

legacies  charged  on  real  property  in  aid  of  personalty,  182 
money  payable  by  devisee  as  a  condition,  182 

or  by  way  of  election,  182 
leaseholds,  183 

real  property,  what  included  under,  183 
personal  property,  what  included  under,  183 
what  dispositions  confer  successions,  183 

joint  tenancy,  184 

powers  of  appointment,  when  executed,  184 

dower  and  other  charges,  184 

reservation  of  benefit,  184 

secret  trusts,  184 

reversionary  property,  184 

proceeds  of  sale,  184 
duty  a  first  charge  on  interest  of  successor,  184 
mode  of  payment  on  succession  to  personal  estate,  185 
mode  of  valuation  and  payment  on  succession  to  real  estate,  185, 
186 

where  successor  is  competent  to  dispose  of,  185 

where  successor  is  not  competent  to  dispose  of,  185 
outgoings  to  be  deducted,  186 
timber,  duty  on,  how  paid,  187 

to  what  timber  duty  attaches,  187 
advowsons,  187 
fines  on  renewals,  187 

fluctuating  income  from  manors,  mines,  &c.,  187 
charges  on  real  property,  187 
money  from  sale  of  real  property,  187 
incumbrances,  allowances  of,  187 
persons  accountable,  188 
penalties,  188 
forms  in  use,  189 
rate  of  duty,  191 
exemption,  192 
certificate  of  discharge,  192 
no  liability  after  six  years  from  settlement  of  account,  192 

8UPEESTITI0US  USES, 
gifts  for,  void,  431,  432 
what  are,  431 

prayers  and  masses  for  benefit  of  a  deceased  person,  432 
public  celebration  of  masses  for  repose  of  souls,  432 
soundness  of  religious  doctrine,  no  inqxiiry  as  to,  433 

must  be  intended  for  public  benefit,  433 
religious  purposes,  when  charitable,  433 
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SUPERSTITIOUS  USES— con*, 
toleration,  history  of,  433 

Toleration  Act,  1689.  .433 

Roman  Catholic  Relief  Act,  433 

Jewish  Charities  Act,  434 
mode  of  application  when  gifts  fail,  434 

SURETY.    See  Debts. 
right  of  retainer,  342 
right  to  contribution,  322 

SURVIVOR, 

meaning  of  word,  417 

what  passes  under  gift  to,  417 

T. 
TAXATION  OF  COSTS,  637,  564 

TENANT  FOR  LIFE  AND  REMAINDERMAN  OR  REVERSIONHR, 
abatement  as  between,  487 
rule  in  Howe  v.  Earl  of  Dartmouth,  604 
rule  in  Allhusm  y.  Whittell,  606 
rule  in  Dimes  y.  Scott,  609 
rule  in  Be  Earl  of  Chesterfield^e  Trusts,  609 

THE  THELLUSSON  ACT,  1800.  .443 

TIMBER.    See  AsflBTS,  DEYOLXTTiozr  of  ;  Waste. 

TOLERATION  AOT,  1689.. 433 

TOMBSTONE, 

cost  of,  when  allowed,  308 
legacy  for  erection  of,  308,  407 
legacy  for  repair  of,  308,  407 

TORT.    See  Damaqbs. 

TRADE  DESIGNS,  effect  of  registration  of,  286 

TRADE  MARKS,  effect  of  registration  of,  284 

TRADE  UNIONS,  depositors  in,  113 

TRANSMISSION  OF  OFFICE  OF  EXECUTOR,    See  Exboutor. 
on  grant  to  attorney  of  executor,  124 

TRUST, 

independent  declaration  of,  83 
probate  of,  not  necessary,  83 
when  binding  on  legatee,  83 

TRUSTEE.    See  Statute  op  Limitations;  Dbtastavit. 
taking  probate  is  acceptance  of  trust  under  the  will,  3 
liability  of  representatiye  as,  3,  671 
difficulty  in  determining  when  executor  ia  functus  officio,  3 
precise  notice  necessary  to  fix  debtor  or  purchaser,  4 
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TETJSTBB— con*. 

sole  tmstee  cannot  appoint  speoial  exeoaton,  51 

personal  representative  of,  may  decline  to  accept  the  office,  3,  840 

notice  to.    dee  Absionment  of  Lbqaodss. 

U. 
«  UNMABBIED,"  signification,  548 

V. 

VESTED    AND    CONTINGENT    BEQUESTS.       See    Oonditiokal 
Deyisbs  Aim  Bequests. 
vested,  at  detenninate  future  time,  460 
contingent,  what  words  make,  460 
interim  interest,  makes  immediate  gift,  461 

except  for  dass  indiscriminately,  461 
gift  of  interest  for  maintenance,  or  maintenance  out  of  interest, 

distinction,  461 
direction  to  pay  or  transfer  at  a  future  time,  461 
gift  over  on  death  before  happening  of  contingency,  462 
contingency  both  as  to  capital  and  interest,  462 

'*  as  soon  as,"  with  interest,  462 
direction  to  accumulate  following  absolute  gift,  not  enforceable,  462 
absolute  gift  followed  by  qualifjring  trusts  which  fail,  462 
postponed  legacies  payable  out  of  real  estate,  contingent,  462 

MctM,  legacies  payable  out  ot  proceeds  of  sale,  463 
legacies  charged  on  both  real  and  personal  estate,  463 
legacies  payable  out  of  mixed  fund,  463 
successiye  limitations  of  personalty  to  persons  absolutely,  463 
effect  of  gift  **  and  in  case  of  his  death  "  to  another,  464 
effect  of  gift  *'  and  in  case  of  his  death  without  issue,"  464 
effect  of  Conveyancing  Act,  1882,  s.  10  (1),  as  to  executory  limita- 
tions over,  464 

VESTED  SUBJECT  TO  BE  DIVESTED, 

legacy  carries  interest  from  end  of  the  year,  482 

VOID   LEGACIES.     See  Attesting  Witkbbs;   Mortmaik;   Pxr- 

PBTUITT  ;     PUBLIO    POLICY ;     BeUGIOXTS    ObDBBS  ;     SUPEBBTITIOUS 

Uses. 
VOLUNTABY  OBEDITOES.    See  Debts. 

W. 

WAGES, 

legacy  to  servants,  549 
preferential  payment  of,  321 

WASTE, 

liabiUty  for,  374 

in  cuttiQg  trees,  230,  374 
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WASTING  SEOUKETIBS.    See  Eesidtjb. 

WIDOW.      Ste     Administkatiok,    Lbttbbs     of;     Statutes     of 
Distribution. 

WIFE.    See  Husband  and  Wife. 
**  wife  "  signification,  647 

WILFUL  DEFAULT.    See  Account,  Liability  to;   Devastavit; 
Pbocedxtbe. 

WILL, 

1.  Nature  and  essentials, 

appointment  of  executor,  foundation  of,  5 
will  and  codicil  together  one  testament,  5 

language  of  will  may  be  interpreted  by  codicil,  5 
efEeot  of  the  Wills  Act,  1837, 

&  3  property  which  may  be  disposed  of  by  will,  5 

8.  9  requisites  to  the  validity  of  will,  6 

s.  11  exception  in  favour  of  soldiers  and  mariners,  6 
may  be  written  in  any  language,  ink  or  pencil,  7 
instrument  may  be  testamentary  regardless  of  form,  7 

but  there  must  be  animut  teetandi,  7 

extrinsic  evidence  admissible  to  show  intention,  8 
revocability  essential  to  a  will,  8 
contract  to  make  a  will,  8 

when  it  will  be  specifically  enforced,  8 

when  damages  only  recoverable,  8 
mutual  wills,  8 

effect  of  alteration  by  survivor,  8 

effect  of  alteitition  during  joint  lives,  8 
conjoint  wills,  in  one  instrument,  9 

none  the  less  revocable,  9 
power  to  make  wiU  cannot  be  delegated,  9 
nor  power  to  revoke  will,  9 
when  paper  referred  to  in  will  may  be  incorporated,  9,  10,  40 

parol  evidence  when  admissible  to  show  unattested  document 
was  in  existence  at  date  of  will,  10 
2.  Capacity, 

infants,  effect  of  s.  7  of  Wills  Act,  10 

exception  as  to  infant  soldier  or  seaman,  10 
married  women,  effect  of  s.  8  of  Wills  Act,  10 

separate  use  and  testamentary  power  of  appointment,  10 

effect  of  husband  waiving  right  to  administration,  10 

when  husband  may  revoke  his  assent,  11 

what  property  could  not  pass  under  will  of  married  woman 
made  during  coverture,  11 

transmissibility  of  interest  as  sole  executriXf  11 

effect  of  protection  order  or  judicial  separation,  11 


GENERAL   INDEX.  711 

2.  Capacity — coni, 

manied  women— corrf. 

effect  of  the  Married  Women's  Property  Acts,  1870  and 

1882.. 12 
effect  of  the  Married  Women's  Property  Act,  1893,  on  after- 
acquired  property,  13 
seamen  and  marines,  13 

effect  of  28  &  29  Yict.  o.  72 . .  13 
merchant  seamen,  13 

effect  of  57  &  68  Yict  o.  60.  .13,  14 
idiots,  14 
lunatics,  14 

sanity  presumed  in  absence  of  contrary  evidence,  15 
but  onus  probandi  on  party  relying  on  will,  15 
will  during  lucid  interval  valid,  15 
notwithstanding  inquisition,  15 
the  character  of  the  act  may  be  taken  as  the  test, 

15 
distinction  between  delirium  and  insanity,  15 
partial  insanity  will  invalidate  will  referable  thereto,  16 
nature  of  evidence  to  prove  partial  insanity,  16 
it  affects  whole  will  and  not  merely  particular  disposi- 
tion, 16 
infirmity,  distinguished  from  insanity  and  from  mere  weakness 
of  understanding,  16 
standard  of  capacity  in  cases  of  infirmity,  17 
deaf  and  dumb,  17 
blind  persons,  17 
illiterate,  18 
person  drunk,  18 
duress,  18 
fraud,  18 

Court  may  admit  part  to  probate  and  exclude  rest,  18 
importunity,  18 
infiuenoe,  undue,  18 

what  sufficient  to  invalidate  will,  18,  19 
effect  of  will  being  written  or  prepared  by  a  party  in  his 
own  favour,  20 
rule  in  Barry  v.  Butlin,  20,  21 
traitors  and  felons,  21 
felo  deae,  21 

effect  of  33  &  34  Yict  o.  23,  abolishing  fo^eiture  for  treason 
and  felony,  21 
outlawry,  21 

effect  of  42  &  43  Yict.  c.  59 . .  21 
3.  Signature  of  testator,  22 
what  is  sufficient,  22 
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WILL— con«. 

3.  Signature  of  testator — wnt. 

sheets  need  not  be  connected  or  all  signed,  22 
but  must  be  in  room  at  time  of  execution,  22 

position  of  signature,  23 

effect  of  15  Yict.  c.  24.. 23 

4.  Attestation,  24 

acknowledgment  of  signature  sufficient,  24,  26 

signature  must  be  visible  to  the  witnesses,  24 

witnesses  need  not  be  informed  of  nature  of  instrument,  26 

both  witnesses  must  be  present  at  same  time,  26 

must  be  conscious  of  the  act,  26 

must  attest  in  presence  of  testator,  25 

need  not  attest  in  presence  of  each  other,  25 

testator  must  be  in  position  to  see  the  attesting,  25 

so  blind  testator  had  he  sight,  25 
presumption  omnia  riU  esse  acta,  25 

evidence  necessary  to  rebut  presumption,  26 
what  sufficient  subscription,  26 
position  of  attestation,  27 
all  sheets  of  will  must  be  in  room  at  time,  27 

and  physically  connected  if  attestation  not  on  same  sheet  as 
signature,  27 

5.  Bevocation,  27 

by  marriage,  27 

efiPect  of  marriage  on  will  made  in  exercise  of  a  power,  28 

none  by  presumption  of  intention,  28 
by  alterations,  must  be  executed  as  a  will,  29 
by  destruction,  29 

what  amounts  to  destruction,  29 

inchoate  act  insufficient,  80 

both  animus  revocandi  and  the  act,  30 

subsequent  ratification  of   unauthorised  act,  insufficient, 
30 

partial  revocation  depends  on  animus,  30 
by  obliteration,  30 

words  obliterated  must  not  be  apporenti  31 

magnifying  glass  may  be  used,  31 

but  no  physical  interference  with  document,  31 
doctrine  of  dependent  relative  revocation,  31 

when  principle  applies  Ck>urt  may  have  recourse  to  any 
means  to  ascertain  obliteration,  32 
cancellation  imder  mistake  of  law  or  fact  equally  inoperative,  32 
destruction  of  second  will  does  not  revive  first,  32 
codicil  not  impliedly  revoked  by  revocation  of  wiU,  32 
will  executed  in  duplicate,  32 

presumption  in  case  of  destruction  of  one,  33 
mutilated  will,  presumption  as  to,  33 
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5.  Beyocation — cont 

lost  will,  presumption  as  to,  33 

rebutting  evidence,  33 
destruction  without  authority,  33 
secondary  evidence  of  contents  of  will,  34 

declarations  of  testator  made  before  and  after  execution,  34 
probate  of  so  much  as  is  proved,  34 
declarations  inadmissible  to  prove  execution,  34 
by  subsequent  will,  28,  34 

no  presumption  that  subsequent  will  revoked  a  former,  34 
two  wholly  inconsistent  wills  of  same  date,  34 
appointment  of  executors  not  conclusive  as  to  substantive 

will,  35 
revocatory  clause  not  conclusive,  35 
implied  revocation  by  later  will,  35 
parol  evidence  of  intention  admissible,  36 
unless  no  ambiguity  appears  on  face  of  instrument,  36 
by  republication  of  earlier  will,  36 
contingent  will,  non-happening  of  condition,  36 

distinction   where  contingent  event  is  merely  motiye  for 

making  will,  37 
evidence  of  adherence  inadmissible,  37 
may   be   admitted   to   probate   before    contingency    has 

happened,  37 
condition  attaches  to  revocatory  clause,  37 
but    contingent    codicil    which    fails  may  revive  invalid 
will,  37 
contingent  presumptive  revocation,  37 
depending  on  existence  of  a  fact,  37 
immaterial  whether  deceit  practised  on  testator,  37 
distinction  where  testator  expresses  doubt  or  advice,  37,  38 
eit'ect  of  later  disposition  failing  owing  to  incapacity  of 
legatee  to  take,  38 
when  appointment  in  prior  will  is  revoked,  38 
by  general  revocatory  clause,  38 
by  residuary  bequest,  38 
6.  Bepublication,  38 

by  re-execution  or  codicil,  38 

but  not  to  extend  to  part  revoked  before  revocation  of  the 
whole,  39 
codicil    to    revive   will    must    refer    to    it    expressly   or   by 
inference,  39 
reference  must  be  to  will  in  legal  existence  and  not  to  a 

revoked  will,  39 
effect  of  error  in  date  of  reference,  39 
codicil  confirming  will  does  not  set  up  part  revoked  by  prior 

codicil,  39 
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6.  Hepublication — cont, 

codicil  reviving  revoked  will  does  not  necessarily  reyiTe  eyerj 

codicil  thereto,  40 
effect  of  reference  in  general  terms  to  testator^s  will,  40 
effect  of  reference  to  will  by  date  merely,  40 
codicil  cannot  revive  will  not  in  existence,  40 
revived  will  deemed  made  at  time  when  revived,  40 
effect  of  codicil  on  unattested  alterations  in  will,  40 
incorporation  of  unexecuted  papers  by  republication,  40 

WORKMEN'S  COMPENSATION  ACT.    See  Ohoses  in  Actiox. 
preferential  payment  of  sums  not  exceeding  £100.  .322 

Y. 
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